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1.3.1. The GATT, WTO and Dispute Settlement

The literature concerning the problem of the Dispute Settlement Mechanism of the WTO, and

previously the GATT, can be divided into three categories. The literature will be discussed

according to these:

e Literature concerning GATT and the Uruguay Round

e Literature focusing on the place of GATT (now WTO) in the World Trade System

e Literature that focuses on the structure and functioning of the WTO Dispute Settlement
Mechanism

There is a vast amount of literature available on the function and procedures of the GATT, the
changes it has undergone during the Uruguay Round, and the forthcoming WTO. Since the focus
of this study is Dispute Settlement, this will be the focus of the literature used. Nicolaides focuses
on the old GATT system, the weaknesses inherent in the system, and the way the Uruguay Round
of Multilateral Trade Negotiations proposed to change it. He placed emphasis on the fact that
GATT was primarily aimed at reducing protectionism and eliminating discrimination between
different sources of supply. He does however state that the GATT, and the new WTO, attempts to
achieve their aim by means of an institutional structure that is not the most effective for that
purpose. That is, GATT was not an International Organization in the full sense of the word and
could therefore not act on its own without the continuous approval of its members. Nicolaides does
however make the statement that GATT's systemic weaknesses were improved during the
Uruguay Round. He does not elaborate on this point, which leaves room for investigation.

Thomas (1996:1-9) focuses on the way the GATT Dispute Settlement Systems functioned, and
concludes that the way in which GATT handled disputes can help the new WTO in its daunting
task, if only from learning from its mistakes. Petersmann (1998:55) commented more specifically
on the weaknesses of the GATT procedures for settling trade disputes. He comments on the
difficulties of understanding the GATT legal system, stating that “even economic specialists on the
GATT have complained that only ten people in the world understand it and they are not telling
anybody.” He goes further in discussing the way in which the Dispute Settlement Procedures
function, as well as commenting on the weaknesses it has. He notes “business actually
encountering trade problems in the market-place thinks of the GATT, to the extent that they think of
it at all, as something remote and ineffectual” (Petersmann,1998:56).

The GATT, and today the WTO, is however set in a global economic and trade structure. This
poses constraints on the functioning of the international organization as it affects what it looks like,
how it functions, and which decisions it makes. Great volumes of literature were written on the
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