
       Published online ahead of print

IN PRACTICE

South Africa (SA) is currently in the midst of an unprecedented 
public health crisis. The transmission dynamics of COVID-19 
mean that person-to-person spread is a serious public health risk. 
As such, the SA National Department of Health has invoked the 
Disaster Management Act,[1] and several extraordinary containment 
measures have been implemented as part of a national lockdown 
to limit the spread of infection. A recent report in the Daily 
Maverick refers to a move from ‘self-isolation’ to enforced isolation 
in ‘government approved isolation sites for treatment’ in a phase 
described as ‘concomitant punishment’ in Durban, KwaZulu-Natal 
(KZN). The change in strategy appears to have been triggered by the 
high proportion of cases in eThekweni District (383/587) and the 
high mortality in KZN, with the province accounting for 22 of the 
54  deaths in SA as of 20 April 2020.[2]

Isolation v. quarantine
During disease outbreaks, isolation and quarantine are well-
established containment strategies. Although the terms are sometimes 
used interchangeably, isolation usually applies to those who are 
infected, contagious and a threat to public health. The concept of 
quarantine applies to someone who may have been exposed to or 
was in contact with an infected person and is the oldest containment 
strategy, dating back to the 14th century.[3] In both cases, separation 
of persons from society may be voluntary or enforced. The success 
of these measures depends on the incubation period of the virus – 
in influenza, isolation is usually not effective owing to a very short 
incubation period, while in COVID-19, with a longer incubation 
period (time before viral shedding), it is regarded as an effective 
containment strategy. Another factor contributing to success is 
prompt and efficient testing and contact tracing.[4] Although the 
concepts of isolation and quarantine are familiar in SA in the context 
of tuberculosis (TB), which is a notifiable disease, any form of 
quarantine imposes a limitation on rights and is therefore fraught 
with ethical and human rights concerns.

Infringement on civil liberties
The public health justification for isolation or quarantine is 
undisputed. However, civil liberties will of necessity be infringed, 
and historically, such limitations on individual liberties have been 
associated with abuse and discrimination.[5] The World Health 
Organization (WHO) has advised (in respect of isolation of TB 
patients) that any restrictions must be applied as a ‘last resort’ and 
justified only after ‘all voluntary measures to isolate a patient have 
failed’.[6] Safeguards are therefore necessary, in terms of the law but 
also in terms of human rights frameworks. The Siracusa Principles 
on the Limitation and Derogation Provisions in the International 
Covenant on Civil and Political Rights[7] were adopted by the 
United Nations Economic and Social Council in 1985 and are now 
firmly enshrined in international human rights law and standards. 
These principles are reflected in section 36 of the Constitution of 
South Africa,[8] dealing with limitation of rights. According to these 
principles, any restriction on human rights must be based in law. The 
National Health Act No. 61 of 2003,[9] via regulations relating to the 
surveillance and the control of notifiable medical conditions, makes 
provision for testing, quarantine and isolation for notifiable diseases. 
Furthermore, restrictions imposed via isolation or quarantine must 
be based on a legitimate objective and must be strictly necessary for 
the achievement of the policy objective. In the case of COVID-19, 
the objective of preventing spread of infection in the public interest 
is clear. In KZN, the spread is particularly concerning. However, 
in operationalising the isolation or quarantine procedure, the least 
restrictive and intrusive means must be used and the burden of 
justifying a limitation of human rights lies with the state.

Isolation as ‘concomitant 
punishment’?
It is unclear how the isolation process is actually being implemented, 
given that it is described in the media as ‘concomitant punishment’. 
Notably, the COVID-19 regulations describe the obligation on the 
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state to establish sites for quarantine and self-isolation for people 
who cannot isolate or quarantine in their  homes.[1] This implies 
some evaluative decision as to who should be subjected to such 
measures, but no guidance is given as to how such decisions are to 
be made consistent with human rights and dignity. The SA Bill of 
Rights[8] (section 36) insists that any limitation must be ‘reasonable 
and justifiable in an open and democratic society based on human 
dignity, equality and freedom’ and that the restriction (which will 
limit freedom of movement and potentially other rights, such as 
dignity or safety for a limited period) is proportional to the purpose 
of the limitation. Finally, such restrictions must be based on scientific 
evidence and should not be arbitrary, discriminatory or unreasonable. 
What is important is that all the conditions mentioned must be met 
to comply with the Siracusa principles and the Bill of Rights before 
the restrictions can be implemented. The WHO advises further that 
any limitation on rights must be for a limited period and subject to 
review and appeal.[6] In addition, others have argued that people who 
have been isolated in this manner should be compensated in some 
way, based on the principle of reciprocity.[10] Such compensation is 
related to the inconvenience of being removed from society to protect 
others. Legally, section 2(2) of the regulations in the National Health 
Act[9] requires the government to take account of ‘full respect for the 
dignity, confidentiality, human rights and fundamental freedoms of 
persons’ when implementing measures that restrict civil liberties.

Democratic legitimacy
While limitation of rights may occur in the public interest in the 
context of a pandemic, it is also important that it does not have 
the paradoxical effect of increasing spread of infection and public 
risk. This would be the case if there is fear, intimidation, abuse or 
victimisation. Under such circumstances the aim of containing 
the infection will be defeated, as patients avoid testing for fear of 
what they see as incarceration.[11] This, in turn, may defeat the 
purpose of the policy and render any rights limitations under the 
policy unjustifiable. While quarantine measures are an accepted 
containment strategy in public health emergencies, and they may be 
both legally and ethically justifiable under particular circumstances, 
a fair measure of compassion, restraint and respect for human 
rights must accompany them. Such an approach serves to ensure 

democratic legitimacy[12] with measures our Bill of Rights envisages 
as compatible with human dignity, equality and freedom in an open 
and democratic society.
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