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"It i@ impossible I think 4o govern
people satislactorily without knowing thelr
cugtoms and modes of thought; magistrates
who do not possess or goom acguire a know-
ledge of these, are dangerous persons t¢ be
entrusted with the charge of native popula-
tiens. If you a0 decide to touch the evil
&t all, it moust be teouches Judiciougly and
with a firm hand."

Sir "heophilus Sherstone, X.C.M.3.
Reply tuv Question 53%:

Report of Commission on Hative Lawe
and Customs, 1203,
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AEZIRODUCIION

"I can't dmagine a greater difficulty than
a man c{minua to a magistracy in
Tranekel would find himself in, having teo
administer laws which he Imows little or
nothing about, and regarding which he has
mnmtdumuthmdqmm.‘m;m—

formation." **

This work is based on verified information gathered from

anong the amafhosa both in the Transkelan and Ciskelan Terri-
tories, and cognate tribes. TFor more than eighteen mounths

the writer lived in close contact with the amaXhosa, endeavour-
ing to see and understand their laws, modes of 1life and social
ing titutions ae these are seen and understood by the amaXhosa
themselves.

The nethod followed was to go %o the villages of each dig-
trict and to stay therelfor some weesks at @ time., During
this period an endeavour was made to make contact with reliable
informants who ars well versed in the laws and social institu-
rions of the amaXhesa. Vhen interviewing informants, mostly
0ld and experienced men but also 014 women, I listened, ob-
gerved and questionsd them in their own language after they
had had an opportunity of telling me everything they could
think of and knew about a customs Thie method proved %o be n
the best to obtain reliable evidence without forcing one's
own ildeas about a subject on the informants,.

The author was alsc fortunate in having been alble to
attend many oeremonies lite the dMinim the intonjane
(initiation of girle), weddings, sacrificing to the ancestral
apirits, also to sit and listen to and help to decide and
sottle disputes in the Chiefs' Courts.

In the study of Native Law, the major diffioulty whieh
confronts the student 1w the lack of a suitable and scientific

handbook cecee

1, ¥ords of %ir Theophilus Shepstone, H.C.¥.0.:
Reply to Question 863: Report of Commission on Native
Laws and Customs, 1883,
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hendbook on the Nguni, The only works on Native Law are
Whitfield'n: ODouth African Hative Law, and Schapera's: Tswana
Laws and Customs, which is a praiseworthy work; but no recog=-
nised work on ihoss Law has as yet beon written.

¥hitfield’'s book (of whileh 1 made much uge), though an
faveluable book of reference for the practitisner, is neverthe-
lesy unsulited to the student, Por, a student of Yative Law
does not require s book of judicial decisions, many decided on
ill-understood legal prineiples, other declesions again bdased on
rules ond prineiples of Reman Dutel Lew, while other decisions
again ave mo conflioting that it mekes his study too complioated
a burden reather than an interesting gelientific study.

Simplicity of well-definsd legsl principles is the main
feature of Thosa Law. Delng an unwritten code, every member,
sepecially the =msles, of the tribe is from an early age coached
in the underetunding, appreciation and aprlication of these
prineiples which bind togethsr beth familics and tribe, and
whioh premerve peace and hormeny aseng the meubers of the tribe.
Tthe smeoth running of the tribal msohinery wae and gtill is,
dependant upon the observance of these legal principles.

This work is intended t¢ be a re-gtatenent of law and not
a Codificetion of Thosa legal pringiples. It is sndesvoured
te shew that Thosa Law Lo a systen ¢f living and well demsroated
principles.

A main charsoteristic of Law ia its elasticity. FEow it
iz clear that codificaticn brings about rigidity in a legal
systen and kille i%s elastlieity. 4 re-statewment like this, on
the other hand, of the 1 egal principles, secures and preserves
that elagticity.

fistive Taw, becsuse of ite "primitive” character and the _
uncerteinty among Suropesns with regard to its legal _wlm&pﬂhi
fogether with the faet that these legal principles are very
often 1ll-understood, ie unfit for codification.

A re-gtatenont, t¢ my mind, on the other hand, brings
about greater certainty and provides opportunity for correction

and ceee
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and adjustment, Such s system scts as a guide to those whe

are eatrusted with the administration of Native Law without
laying down haprd and fast rules which are dsngercus to a system
of "primitive" luw,

This wor: ig alse an endesvour %o reproduce Yhose lagsl
prinegiples as understood by the amaXhosa, untainted by ideas
;md conceptions peculisr to Roman Tuteh Law or English Lew,
is & product of the amathoss it is here reproduced, re-stated,
for the benefit of the ama¥hosa in particular, and for the sake
of justice and a better understanding in general. For, justioce
cen and should be obtained wherever pessidle, by the application
of Xhosa legal principles without taking refuge to Roman Dutch
Law legal principles. The latter ars not only foreign te the
angthoga but are alse in many instances unfit te be applied in
ihosa cases and in fact inflict a hardship on them,

By applying their own legsl principles the amaXhosa will
show a renewed intersst in and respect for thesir Lews and
Cugtons and feel more satisfied with the administration of
justice, This will brisng about a detter espirit of co-eperatim
between the administrator and the administrated.
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It 1s iaposeible to mention all those to whom 1 am I.ndomd.!
but I wish to acknowladge the advice aflorded =e¢ by Professor
Dre %.M.H. ¥alhorbe, Desn of the Faoulty ef Law at the University
o Stellenbosch. laving heard that I come from the Transkeisn
Territories and could speak Those, he strongly advised me to
study bantu Langusges in conjunetion with ny Law studies,
Throush his far-gightednese and initiative my Alma Mater through

'%q Fromotor, Frefesver V.J. Gchomman, in 1937 took the lead and
' started a two-yesr course in Bantu Law,

Again my Frometor and Frofessor Malherbe encouraged me to
study Buntu law whieh I @14 for twe veara, ir was the impetus
to this work.

i would thank my Fromotor, Professor “choeman for guidance
i ny resesrch work. being himaelf s keen etudent of African
studien, and one who knows the Bantu, he wae able terender me
2ok assistance and wes 3 sourse of ineriration.

¥uch gratitude ie owed to Professor ¥,". Hellsman for his
ugeful snd greatly aporeciated guldance and criticism,

1 am alse indebted to the Segretary for ¥ative Affalirs, Dr.
Fe van Warmelo, “overntent Fthaelogist fer usefnl advics, the
Ohief Hagistrate (¥r, %. Pyfe ¥ing) of the United Transkeian
Territeries, and nig Sative Commimaionarss and the Chief Fative
Commissioner (¥r. C.L. 3Barnett) of the Ciskeian “erritories with
his ¥ative Commiscioners for facilitating = work among the
Bantu peorle.

I also wish to thank all thogs Chiefs, headmen, councillors
and old men (amaxhegu) whe in o gpirit of truet so willingly
entruated their legal prineiples to Tty and snavled me 0 O0me
plete this work, It is hoped that they and theip people will
benafit as a result hereof.

baatly, I would thani %ue Inter-ﬁniveroit} Cozmittee for
financial support.

BELLY }*-J:Zﬁ P. ALB,

CAYE PROVINGE
NOVEMBER, 1941.
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A humen being in Yhosa Law is ternelumpty. 7This tern
carries no juridical significance and is epplied in @ special
sense to any human being surviving its birth,

If still-born or deceased before its umbilical ocord (imfe-
sane) has been out off, a child is not considered to have an
wmtu (see Chapter V. Cenmeral).

An uwnmtu is sometimes referred to as an injs, s dog, %o
show the relationship of legal dependency existing between father
and child, or between Chief and subjeoct. The word inja is used
to denote both the responaibility of the father for the torts or
aisdeneancurs of his ohild, and the lack of capacity of the child
to aoquire and maintain righte for itself. (Inja yakho, i bambela
wena (inja 1 bambela umniniwe): the dog catches for its master),
"hen used of the relations between chief and subject, it denctes
the power of the Chief over his subject,

The ters umntu is not the same as the term person in loman
Duteh Law. 4 sinilar term conveying the significance of a human
being possessed of lsgal rights, does not exist in Xhosa Law, no
more than the conception, fimiliar to Roman Duteh Law, that the
status of a legal person atimches to a human being at, and even de
fore birth. According to Thoss legal couceptions o surviving .
child is only potentially a bearer of rights and obligations.

A human being, umntu, only gradually scquires the statue of a
person according to his developmeant in life.

According to Xhosa Law there are two atages or circumstances
in the 1ife of a person which mark off his legal status. '

These stages are !

(1) Shen he has reached the age of puberty, and undergoes the
ipitiastion ceremony (ukwaluka kwa makwenkwe)j
(11) darrisze. o
These two stages represent throe pericds: from birth to

mti‘tion' 5880 Foe
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initiation; from initiation to marrisge; from marriage onwards,
ae will be described below.

Jefore we desoribe how the legal status of a human being
inereases according to his development, 1t is necessary Yo note
that under Proclamation 112 of 1879, Seection 39, "All persons,
male or female, when they shell attain, or who have attained, the
full age of twenty-one years, shall be deemed to have attained
the legal age of majority.” Thie is not so in Xhoea Law. The
idea of majority and minority as being dependant on the attainment
of a certain number of years is foreign to the Xhosa mind, Wwhere
I neverthelsss use the terms minority and majority, I 4o mo in the
sense in which the ideas are underatood in Xhoss Law and not in
Roman Duteh Law. _
1s The first period is from birth to initiation and may be divided

inteo two stages @

., (a) from birth to the time when he is capable
of herding the oattle, and

(b) from the cattle herding stage to initiation.

(a) A boy is granted more freedom than a girl and is sllowed
%o go out into the veld and play adbout with other boys of
more or less his own age.

% From birth to aboni six or seven years, that is when he
begins to herd, a boy is not considered to have "eyes to
see”, that is, to do anything wrong: °“A yi ke tungululi®l),
he has not had his eyes opened. THe cannot dietinguish
betweon ;;od and ‘;{i7nor can he see hie danger. If he
should commit & wrong e.g. allowing cattle to stray into
the lande, or burning the veld, he is punished b;f tb,
injured party or his parents and the matter is ..;.*":3.'- There
the mischief results in dam:ge, the father or lawful

guardian ....

Hote 1) 395333"313§'§ ;‘..‘yg;g indicating & pup when it
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guardian of the ciild is not responsible: "A yi ka
tungululi’ But, the father or lawful guardian may, in
order to preserve friendship and good relations, help to
restore what has beon damaged by his inja, child., If a
men passing by sees boys doing mischief, he is at liberty
to administer corporal punishment and he himeelf (the man)
incurs no liability for administering the punisiment to
the child of another nan.

(b) The boy has sn enhanced social status from the cattle-
herding stage to initiation. e is now considered to have
nore experience and better Judgment, and is allowed to
herd cattle and milk the cows. He has to do light jobe at
the krasl (ussi), and help with the cultivation of the
lands. [is legal status, however, has not increased.

From birth to the cattle-herdins stage, and from this
stage to initiation, the Yoy remasins an jipkwenkwe, a boy,
and 19 in no way responsidble for his actions though he may
be punished by anyone who finde him committing a wrong.

e has no hearing in any court; he cannot enter into a
contract/ and has no legal mﬁcity/ If he receives any-
thing, by labour or otherwise, it falls to the household
property of the hut, indlu (house) of which he is an inmate
/and is controlled by his father.  He canot be betrothed
or married for as a rule only persons who have undergone
the initiation ceremony are considered ripe fur marrisge.
The initiation is the ritual transition from boyhood
{ubukwenkwe . %0 manhood (ubudoda).

During the seclusion perlod the initiates, sbskhwetha, are
treated like iinyamezane, wild animals. They are not
coneldered %0 be abantu, haman beings, with s status or a
say. Corporal punishment is common but they have no
redress. They are ae yet not responsidle for their action
and are guarded by ore or more inkankatha, (a kind of male
nurse), representing the fathers of the initiates. The
fathers and not the inkankatha accept responsidility for

th. et wEoe
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the sotions of the initiates. The amankankatha nurse the wounds
of the boym.

2., On initiation the boy acquires the status of s g\%. iis
eyes are opened and now that he has undergone the initiation
geremony he is accepted as an ipgdods, a man. /Gomhunlocd
capacity. / Hie can accept presents which belong to him though
these may be controlled hy his father. He is ripe for marriage,
ean be betrothed and cmn enter into a b!v.;a‘n‘ikng marriage coatract,

On the day he comes out of the isutu (itonto, ipempe) or
seclusion hut, while at the umzi of the umnin' umsi (owner of the
geclusion hut), the sct or ceremony of ukosoka (presenting gifts),
also takes place., This is a ceremony in which his father, family
" and friende give him presents indicating his status, for these
now become his own. Participetion in the final ceremony is an
essential for attaining the status of an indoda. ¥or only then
will he be an indoda in the true sense of the word. This became
clear to me in a case where an umkhwetha was charged with theft.
He was imprisoned 2) and felt very much distressed and concerned
about the maetter, because he would n0t be able to ailfend the cere-
monies on the final day, and this would, I was emphatioslly
assured, affect nis status. e could not.rightly be wnsidered an
indoda slthough he had undergone all the previous ceremonies in
gonneotion with the initiation ceremony.

L%t the ukusoka Oeremony, everyone who wishes to give him a
present gets up, congratulates him on becoming an indoda and then
presents him with a beast, a pig, a fowl, a blanket or the like.

™hs short period from the time the abakhwetha leave the isutu
to the time they enter marriage, is an important one. They are
called gmarwals; oomstimes abafana, meaning adolescents or young
men. They oan mix freely with the oppoesite sex, have sexual
intercourse with emadikaszi, loose womeni and Iin fact, in this
irwsla-period plens for a marriage are belng starte®. Varriare,

m; Berens

tote ?) turopean Crizinal Law is apvplicadle to sll persons
in the Union, alsc to the BDantu.
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h’ﬁr. is mainly a fanmily affair mnd though the adolegeent 1
allowed froedom in hie choice, his father has a great say, es-
pecially with regard to the first wife he marries (vide Chapter
1l)s Though he has the status of a man he is still under the
sontrel of his father as long as he is cornsidered an inmate of
his father's umsi (see Chapter 11).

Through initiation he attains greater righte and privileges.
e takes part in his family court or inkundls 3) where he can,
disoreetly, quention the parties. ¥When needful he may set for hias
father. le can now be selected by the Chief for work, perhaps as
an umeengl, one who milks snd provides milk for the calabashes
of the Chief. le may go to the Great Flsce (Zomkulu) and attend
the Chief's Court.

In social 1ife he hae & higher status. He can attend beor-
drinke and feasts with other young men of more or less his own
age. He will not be pushed mside at these feasts and be branded
as a "kwedini” or child. To show the far reaching effect of
initiation on the status of = male, the following example may be
given:

I met a middle~-aged native undergoing this rite. s was
married and had children. (It ia W, not common for an un-
¢iroumcised man to marry and such males are not welcome sons-in-
law. It is considered a dlsgrace). The resson why he underwent
the ceremony, he told me, was because he was treated like a
kwedinl, child, by other amsdoda, men. At beerdrinks or feasts
ne was pushed mside and told $o go and enjoy hismself with the
amaltwedini, boys.

Hot only men look down upon an uninitiated male and trest him
with eontempt, but also women. ind, for all this treatment,
treatoent amounting to insult, Yhosa Law affords no remedy.

(nge he is ciroumecised and hes undergone the initiation
ceremony, he oan also ssorifice to the anceatral spirite,
isinvenys. For, only men, amadoda, can sacrifice and speak to

the essse
Note 3) 2nis word implies both the court yard and the court itself,
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the sncestral spirite. l!le is now a potential kraalhead and may
ons day sacrifice for his children.

The amaXhosa even hold that an uncircumcised sale - being a
kwedini - cannot inherit. [e must be treate? as a minor. Te
eannol therefore snoceced Tlo the atetus and lesal caracity if}xlc
father. The Courts probably would not uphold this view for they
accept all persone of 21 years or more as majors, and will allow
an uninitiated son to succeed hie father, if he has reached the

}m of 21 years, or evéen before.
3« Harriage gives an initisted male the full status of mbcq:hiq
of his umsi and tribe. He has s say in the family court as well
as in the Chief's court. His word now carries more weight. His
firet wife having besn esanctioned and lobolaed by hias father, he
nay hereafter marry freely as many wives as he can affyrd to
lobola. With the consent of his father he can build his own
peparate umgl, and thus become a kraalhead, umnin' umgi. The
father is then nc longer legally responsible, according to Thosa
Law, for the deeds of his son, but public opinion urges him to
help his son in case of diffioulty, and because he ig his son's
father, he sometimes paye the fine for his son., ¥hile the son
resmained in the umsgi of his father, the latter was responsible.
lév that the son hag his own uwmsi he has full legal capacity and
ean acquire anything, and what he aocquires he acquires for his
umzi. He can enter into any contractual obligation and is
responsible for his own acts and for those of hie wife and
ehildren. m' the legal relation between father and son, sece
Chapter V.

Age also influences the lezal status of femamles though not
to the extent that it does the ststus of men. Initiation bringe
about & change in the female's social status but not in her legal
atatus. Harriage however, influences both her social and her

legal status,
From birth to marrisge a female rha: no legal status whatso-

ever; [ she ia under the guardiaenship of her father or his lawful

heir seeee
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heilr end successor. Because she ie a minor mnd a female,- she
eannot inherit. Yo female can in Xhosa Law become heir
(indlamafa) or succeed her father or mm.ﬁnu estate,

Paberty, marked off by the intonjane ceremony, brings a
change in the femmle's social status., After the age of puberty
the girl is taken more notice of, has a higher social status, can
do more work, can take part in feasts where women are concerned
and can now be betrothed and married.

The intonjene ceremony 1s a ¥ind of initiation similar in
object to that of malee. It is customary for girls to underge
this ceremony before marriage but a female may marry even if she
has not undergone it and no stigme ’ill eling to her or to any of
her children, for neglecting it. ! When she reachus puberty ehe
enters the domain of womashood (ubufazi) and is now marriageable
asd ready to bear ehildren. J/

Yhosa Law sanctions th; intonjane ceremony and in certain
cases ingists that it shall be performed, for it is believed that
upon its proper performence will depend successful maternity and
the health of the ehildren. Should the girl not have undergone
this ceremony bdafore marriage and certain mishaps e.g. miscarriage
(ukuphuma kwesisu), or the ill-health of the woman be ascribed to
its non-performance, the father or lawful guardian of the woman
is forced to take her dack and put her through this ceremony at
his own expense. In these eircumstances the husband may slso
send his wife back to her people to put her through the ceremony
and they may not refuse. Her family must support and meintain
her and her baby, should she have cne, while she is with them.

I attended an intonjane ceremony of two married women. Une
had had two miccarriages and the other was continuously ailing.
On the evidence of the iggqirs, doctor, the court of the women's
family decided that these women should come back to undergo the
ceremony. The one had a baby whom she took with her to her
people’s umgl where it was alsd cared for.

It is well to note here that under Act Ho. 16 of 1891,
Intonnjane Dances are prohiblted. The screening of the girl

(woman)esoons
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{(woman) however, is not mentioned in this aet sud it may be taken
that the legislature intended to aboliah the sccompanying dances
enly. %o abolish the intonjane ceremony itself would be bad
poliey and in direct confliot with Xhosa Law.

Marriage changes the status of a woman, both socially and
legally. She is now more reapected and has g);ﬁr authority and
say smong women in the affairs of the family. fhe has certain
definite domestic rights and privileges. ©he is given and holds
& piece of land to cultivate gmd, to produce crops for her indlu.
Until marriage she had® no F Mamity and ;@ not acquire
anything for herself. After marriage, thpuq‘r:. she is under the
guardianship of her husband, she has a*;;;): capacity whieh,
though limited, makes it possible for her, inter alia, to p&kﬂn
the ubulunga beast (inkomo yobulunga) and those cattle given to
her by her family at the time of her marrisge (see Chapter IV.

Ce (1) and (i1)), though she must consult her husband if she
wishes to alienate them. She can alec scquire household property
(see Chapter IV.C. I).

¥hen a woman has reached the menopause, she is considered in
many respects like a man, indeda. This change affeets mainly
her social status /am not her legal utawa../ She can now sit in
the inkundla of her husband. {Thia she eﬁuld previcusly not have
done )« She may freely speak to older men; ehe has a say in
the affairs of the umei and her word is taken into consideration.
fhe may now also g¢ into and sweep that side of the indlu which is
reserved for men, amadoda. IHocause of all this a woman at thig

age is sometimes referred to as an indoda.

(VLN e
Fidows/on the other hand )uen to enjoy greater freedom, A
widow has more ai) in Ehc affaire of the umgi than she had during
lé f\ Ind Jeaofa—tl s \

tlu(tim?wwhcn'sho was married. The older she is, the g reater hey
say. fhe may exprese her opinion, whieh is sometimes sought by
the new umnin' umsi who has succeeded her deceased husband, bdbut
her word cannot override hip. ©Should a widow wish t0 return to

h'r (R RN ]
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her own people, she i» at liberty to do¢ so, but for dissolution
of the marriage part of the lobola cattle I’ﬂ.-t be returned to the
deceased husband's umei (sce Chapter Vi), When this is done she
is free and again reverts to the gusrdianship of her father or hise
lawful heir and successor. She then is an inkagans ys ge khaya
apha, 2 woman of her father’'s umei. If she remains at the umsi
of her deceasmed husband, the new umnin' umgi sust care for her
and maintain her. She then falls under his guardianship. It 1s

sometimes rightly seserted that a widow has great say in the
affairs of the umzi,

0. DIFFERENTIATION OF THE LEGAL STAT

The disabllities of women on aceount of their sex will be
treated in this sube-section. In no eense are men and women of
the same status in Yhosa law. /s has been said above, a male
becomes a major but a female remains a minor and remains under
perpetual guardisnship. Because she is a female she cannot
inherit or become heir or successor to her father, nusband or any
other male. TFemales in general take no part in the political or
adminiestrative life of the tribe. They cannot become councillors
or have & seat in aay court: h(nﬁyti&x‘-ni, Paramount Chief of the
anathosa, created a m«éont"bimon/ 1258 and 126%, by sppointe
ing his hunch-backed daughter Noggolosza chieftainness and ruler
over a portion of the tribe. fle furnished her with councillors
(amaphakethi) and said she should be looked upon as sn indoda,
The tribe accepted Harili‘e ruling.

Though they do not have the same status and cannot be placed
on a par with men, females are not trested as chattles. They ar
protected and girle are oceasionally examined to sso whether they
ars still intact.

Because of her sex the female has to observe certain rules
and restrictions. She may not go into the ubunhlanti, cattle
krsal, of her husband. “hile an umiahakasi, newly married wife,
she must not walk through the inkundla but must keep close to the

lzindlu coe...

*
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“



https://scholar.sun.ac.za

10.

dgindlu (huts). If she comnits a breach of this custom she
will be termed a bad women and the public will turn agsinst her.
She muet hloniphs, pay reverence to, her father-in-law and all
male members related t0 her husbend in the patrilineal line (see
Chapter IV. B {1)(e))s If she disobeys this rule she may be
sent home and the marriaze may be dissolved, I_t is true, the
husband alsc hlonipheses his mother-inelaw but the rule in his
case is not so strictly observed (see Chapter IV. D(1l)(el).
cfé:t"ﬁn work is done by women only; other work, again, is
reserved for men., The division between the work of men and of
women is a social affair and hasno legal sanction. The female
membors of the umsi must gather the firewood; they must drew
water and prepare the food for the men and the children. They
must @re that the huts are kept in order. Cutting grass for
thatching and thatehing itself, are the work of the female sex.
But at present men may be seon helping the women thateh., Women
have to cultivate the lands, but this top is now largely done by
men, except the hoeing (ukuhlagula). fBeer is made by the women.

Men on the other hand are the warriora and hunters. They
herd the cattle and milk the cows for no woman is allowed to do
this. If women work with the cows they believe that some ovil
will befall them. lNen alaughter the animals snd nleo secrifice
to the iginyanya or ancecstral epirites, though women may take part
in the feasts - when not menstruating or pregnant.

On secount of her sex a Xhosa female cannot sue or be sued
unaseisted, But the Native Appeal Court has decided otherwise.
They havs accepted the view th it because an unmarried girl has no
right of action under Hative lLaw, she has an action under Comman
Law. The Courts have gone so far as to allow a woman an action
for the restoration of a Semporary ubulunga besst (see Chapter
111 and Chapter 1V. C 1(1))3 and it has furthermore been decided
that the father of the woman has no right to sue in his own name
for thls temporary ubulunga beast if it hasbeen wrongfully taken

POBSBENION sees
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possession of 1 (in spite of the fact thut this temporary
ubulunga beast ie the propert. of the woman's own father, asccord-
dng to Xhosa Lawj; the woman only has possession).

How the view held by the Native Appeal Court is contrary to
Yhosa Lew for a woman cannot sue or be sued without the aid of
her fsther, husband or lawful guardien (see Chapter 1V).

In the Xhosa Law a lidow, 1f she remains at the umgi of her
deceased husband, la. was sald above,|is under the guardisnship
of the lawful “eir and successor of the deceased husband, [‘Boinc
& female she slaso cannot freely sue or be sued unaaliut.qy But

here too our Courts have created a peculiar position. The Court
frnl
has decided that every widow has a gggggkyt action s;ninaé\yht

guardian of her deceased husband's eataéatxg‘protoct herself and
the righte of her children 2, The prineciple expressed here thate
widow hes & right of redress in her own name sgainet the guardian
as above, is not contrary to Xhosa Law; for she may complain to
the members of the deceased husband'es family, o; even to the head-
man, But, she can not(in court sus the gu.rdi.ﬁjunaasautca; she
is a femsle, an' s male, either one of the deceased husband's

r,NA

relatives or the headman will appear @ her behalf.

4 widow may, according to the Hative Appeal Court, sue the
heir of her deceased husband for maintenance and support in cases
where he neglects his duty. In Nosentyl vs. Makonza (1900} W,
A.C. 37, it wae said that every widow has a rignyfo;):;:ion,nn-
assisted against the guardian of her l:.te hushand's estate %o

protect herself and her echildren from improper administration by
the heir 7, 5.t even in this case & woman would be protected in
Xhosa Law; though here too, the principle as laid down in this
case is not altogether contrary to the spirit of Yhosa Law, which
allows the woman to complain directly to the guardian, or to her

husband's .ec.s

1, ¥, Dyanti vs. F. Diniso (1921) N.A.C. 365.
2, Boveliti ve. Ntwayi (1911) 5.4.C. 170.

3. See also: Hoseyi ves. S. Gobozana (Henkel) 124, where it is
paid that a widow has the right to maintain the interests of

her children in the property of her late husband and she is
therefore entitled to be heard.
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husband's brothers who will take up the oase, md finslly the
headman or the Chief who will see that justice prevails. To sa
therefore that a woman has no remedy against the guardisn if she
is not a fforded an asction unassisted, does not hold good in Xhosa
Law,

The Courts have gone further and have given the female sex
the same status snd rights under certain conditions as sn indoda,
man., The Court has for instance accepted and established the
right of a woman to sue for the return of her husband's property
which has been spoliated, and also to interplead for her huse
band's property attached under a writ when the husband is absent
"and the wife has been left in charge of the kraal ...."4,

This is contrary to Xhosa Law sccording t¢ which a4 woman can
never be in the position of an umnin'umzi,; not even temporarily.
A woman cannot sue for any property belonging, to her husband,
because, being a female, she camnot be "curator bonis” of her
husband's property or his estate, nor of the property of her
child. The husband slways makes provision in case he goes away.

not
If he has/done so then his nearest male relative or the headman

is the person who will conduct the case.

The massage quoted from the above case [Oep oOnt "..... but
the right of a woman to sue for the property belonging to her
husband and which has never heen in his possession has never been
recognised by this Court”". This case seema to b;;;o;tridictory
(in 1tsolf.) Surely this is the proporf} of the husband, and if
80, why in the light of what has been said in this case, msay the

woman not sue’

D. DIFFRRENTIATION OF THE LEGAL STATUS ACCORDING 7O RANK.

PRLn T
AL A
Rank is achieved by birth(;nd also hq)nppointunnt or wealth,

and affects the social status of a Xhosa, but it is only the rank

by birth or appointment that plays an important part in the lesal
1ife cv0ene

4, Oxwalintloko Mpahlwa va. Nolam ¥Yewaba (1919) ¥.A.C. %02,
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1ife of the amaXhosa.

There are roughly three ranks distinguishadble among the
amaXhoa: They are formed by the Paramount Chief and his
family; the minor (petty) chiefs, and lastly the comuon people
(abantu abamayeama). The Paramount Chief, and the minor chiefs
to a lesser degree, have certain righte amd privileges which
comeoners do not posness.

It may be stated that slaves and other aboriginal inhabi-
tantas or subjccted tribes generally, =o longer form a separate

N smong the amaihoss.

1 The Paramount Chief represents the whole tribe. "All
blood belongs to the Chief ; and because of this he receives
the izisi or blood momey: a fine payable by a person who has
phyeieally injured or killed another. The injured party, or
his family in the case of manslsughter, has no claim t¢ compen-
sation but the Chief (Xumkani, inkoei enkulu , may, and usually
does, give the injure’ party or his family a portion of the fine.

This view was expressed and sccepted by the Native Appeal
Courts: "liow sccording to ¥ative Custom the person of each
individusl was the property of the Chief and any injury to the
person or character of such individusl was an offence against
the Chief, puniahable, am a crime, by fine. The Chief might aw
an act of grace, award a portion of the fine %t the injured
person, who nowever, had no right of action for damapges L

low the word or term "property” used by the Court in thﬁfsi
is incorrect for it is not applicable t¢ human beings in Xhosa
Law. A human being can never be a plece of property.

80 nleo is the term "character” wrongly inserted is “... ay
injury %o the person or character or such individual.....” A
parson, f he iz the umnin' umei, or if he is the guardian of
a female, can always institute an action when his own character
or repuration, or the character or reputation of his Jdaughter

Or e *ran

$. Richard ¥bambo ve. Jaok Swasi (19%1) ¥M.4.0. 19.
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or wife has bean injured. ho fine goes to him snd not to the
Chief. The Chief has no legal right to such a fine. But if
the onee ie heard by the Chief's Couwrt the injured party will
slways give t‘he Chief a beast or two out of the fine he has
received., It is only in cases of physical injury, or msn-
slaughter, were blood has been spilt, that the Chief has a
clainm,
(s) Ls _ghe Chief atove Law and Order?
The Chief in epite of his status, dces not possess arditrary
power of life and death over hig luhaootn\or their possess-
1ons.] e caunot order the death of a person unless that
person hae been tried, or he has consulted his councillors
(amaphakatni) and given them some proof of the person's
dungerous character. The Chief will then insist that he wo
would be actiag in the interests of the tribe to have this
porson removed., The Chief respects the person and property
of his subjects., He is bound by lhosa customary lew, and
in maintsining this, he follows the asdvice of his council-
lors, and he le checked by nis councillore and publie
opinion.
The fesar that he may lose some of hie followers has a great
effect on the actions of a Chief. If he should commit a
erime or a breasch resented by his pecple, his punishmen! may
be tribal disintegration. Hie dissatiofied subjects may
leave him and join the ranks of another Chief, This
asctually is what happened to & portion of Ngqika's tribe
when lggika took Tutuls, the wife of his uncle Hdlambe, as
his wife. For, being the wife of his uncle, she was con-
sidered ‘v be his "mother", beocause an uncle is considered
also to be a "father”. The subjects ol a Cuief may even
resort to eivil war (see Chapter 111. C. 1(a/ .
If the sone of the Chief commit & orime, they will be
| rebuked by the Chief and the older Councillors. The sons
may be found guilty but the imposing of punishment in their
case is difficult. Should they not be rehabilitated, the

neanlie....
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pecple would refuse, when time ocame, to acknowledge them as
Chiefs and rulers.

(') JEIlenges Agn. s (e Chief:=-

Because of his rank an offence against the Chief is relatively
greater and more serious than a similar offence againgt a
commoner, wintu umnyama. If the Chief or one of his family is
assualted or insulted the guilty party is liadle to have hie
property confiscatel or he may even de killed.

(o) Marriage of the Chief :-

The Chief may marry any woman, and as oany a8 he can afford to
lobola (concubines who are not lobolaed, excepted), but the
Great Wife must be of royal blood (u ne gazi) and sanctioned by
the people (see Chapter IV. 4 3(b)). Because of his rank, his
people will contribute towards the ikhasl to lobola the Great
¥ife. He marries her in his cspacity as represcntative of the
tribes Ghe is the unfapi wesizwe, the woman of the land; pome-
times she iz called“the mother of the tribe”. The Chief gives
more loholu for a woman than a commoner doss.

A commoner may marry & girl of royal blocd but has to give a
greater ikhagi. It sometimes happens that a Chief sends one

of his daughters by a minor wife to be married to s rich commonex
who may not refuse and thereby slight the Chief, for he may take
revenge and eat-up the rieh commener,

Be ZERMINATION OF A PIRSON'S LEGAL STATUS.
The existence of a human bYeing ne a person is terminated in
Xhosa Law:

(I) by death, snd
(1I) by excommunication; but not by

(X1I) long absence.

(1) Death terminates the existence of a person (in lll) He may be

eongidered to continue to exist for relizious purposes if he
was the head of a family, because he will then be an inyanye,
epirit, that forms a link between the living and the Oreat
Power and other isinyanya, but this does not interest us at

present. The question whether a deceased man ie considered to
exist ...
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exist for certain satrimonisl customs llke ukungens 5). does not
arise, hem for this is not a Thosa custom and is not practised
by the ama¥hosa, who consider it to be incestl, umbulo, therefore
a disgrace and puninhnblo by fine.

{ ¥mena peroon dies, espocislly in the case of a male, it
must be upor'«d by his ruily to the nearest isibonds (headman)
or inkosi (petty or minor chief) who in turn will report the
matter to the Chief at the “reat Flace. The Chief muet know
when he loses & mesber of his tribe. There is as yet no regie-
tration of deaths among the amaihosa.

A person ceases to exist for his own family and tribe when he is
excommuaicated, ukuelthwa, by his father or his lewful guardian.
If a son, after repeated warnings and ohastisement from his
father or lawful guardian, insists upon committing torts, mie-
behaving himeelf, disobeying the suthority of his father or law-
ful guardian, publicly degrading his family after repeated
remonstrations, and becoming = public danger, causing heavy lose
to his fazily as & whole and to0 his father in particular, he may
be execommunicnted by adopting the proper and recognised procedure
and thus be placed in the ocame position as if he were dead or
had never existed at all,

it is aleoc asserted that if a son goem away, never works for his
parents, neglscts them and refuses tc come back, hisiather may
also "wash off" (ukuhlambs) his son.

The procedure for the father or lasful guardian to adopt is to
discuss the whole question with his own family and in the family
court, If the family eourt decides that the son has had oppor-
tunity cnnnsh to reform and that he is cé;;b iﬁy begoming too
heavy a bnrdnn and a dangerous gubject, the father will report
the decision to the Chief who haz the finel say. Should the

chi“‘.."l

liote 6) inis custom is practised by the smaiulu, ssa¥ponda and
cognate tribes, and means "to go in unto". Should a
man die his widow will be ngensed (gone in unto) by the
eldest living brother, and the children born will be the
children of the decesmced husbsnd of the widow. This

custom is anathema to the amaXhosa.
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Ohief think the son unworthy of any further oare and protec~
tion and confirm the decision of the Taumily court, the oon is
told to leave the tribal boundaries, or, if he refuses, he is
driven away by force over the boundaries of the tribe: He is
eonsidered non-existent for his family «n? tribe, and forfeite
everything he may have possessed.
It sometimes happens that an excommunicated son comes back and
begs for pardon from hie father or lewful gusrdian, If he
is singcere and truly wishes to reform, he is again taken intc
the family eircle by the corsent of hie father and the Ublef.
If he wae the eldest son and general heir and successor to his
father before he was excomusunicated, he will, now that he has
ocome back and been accepted, still be the heir and suceeswor
%0 his father. Should he c¢ome back only after the 4 eath of
his father, he will, some say, succeed his deceased father in
apite of the fact that he was excommunicated., This hardly
sesnms possible. The usual procsdure for him is to apply to
the Chief and to his father during the lifetime of the latter
to reseind the order of excommunication. Whether he will,
after the death of his father, be sgain taken into the family
¢irele and m» come successor %o his father, will depend upon
circumstances and upon the decision of the Chief's Court.
(111)The fact thet & person has disappeared and is not heard of
for a long period, is not considered to terminate the
existence of that person and to induce hies family or the
Chief to act as if the man were dead., If he is ummarried
there is little to worry about, If on the other hand he is
married and hae s family, whether ke lives within the
precinets of his father's umsi or has established an uszi for
himself with the coment of his father, and he dlsappears for
a long peried, hie rights snd obligations are temporarily
transferred according to Yhosa Law to his lawful hedir and
successor until such time as he comes back or his fanmily
hears of his death and has proof thereof.
Should the man who has disappeared have no heir or next of

m L N
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kin in the male line, the Chief will appoint a fit and proper
person to act in the sbeence of theperson who has so disappeared.
Unleses the man is proved %o be dead his property may not be dig-
posed of except in the case of necessity, =a, for example, to
maintain and support hie family.

But such cases are very uncom=mon among the amaXhosa because if
a pcrm disappears his whereabouts are very scon found out.
iiorilhmmfornmwgamyrornmyominordn
to work, leaving everything and everyone behind, and then un-
expectedly to return after the lapse of many years. As soon

a8 he returns he automatically takes charge of his property and
effects and should there be a dispute, the Chief decides.
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varriageable youths are males who have undergone the
initiation ceremony and females who have undergone the intonjane
geremony. BSut it happens that males who have not undergone
the initiation ceremony do marrys leither is it essential that
females should have undergone the intonjane ceremony before they
marry. (see Chapter I(b)).

The stage of life after inditiation, that is the ikrwals
gtage, is neyxﬁ.y the period for courting. This is especislly
80 in the case of young men. Often premarital relations
between young men snd girle end in mrriagu.' The young man
if he likes & particular girl, may, indirectly, bring this to
the notice of nis father. Should his father approve of the
girl, preparatory dealings between the two families follow, and
if the family of the girl ies willing, she will marry the man
she has had a» a lover. The amathosa are well aware that love
matehes are the most desirable of marriages.

If the girl does not like the young man who pays her atten-
tions, she oan refuse to accompany him to feaste or dances, or
to allow him to make love to her.

Relations between young pecple start even before they have
undergone the initiation ceremonies. It is coumon for females
to have lovers before they have undergone the intonjane ceremony.
But it is very rare for a girl to have & lover before she has
reached the age of puberty and as started to menstruate. After
the age of puberty she 1s considered to be marrisgeable and can
therefore have s lover. Her relations with young men are then
also more open and she mixes more f{reely with the opposite sex.

A girl may, however, allow only young men not related to har,
to make love to har,

Merriageable young men and girle mix freely at certaln
feaste ard ceremonies. It is at such places that they really

moed .e0.0
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meet and come to know one another.

At the intonjane feast and dence young men and girle from
other krasle, imisi, gather at the umsi, of the intonjane and
here they indulge in love-making. The smne thing happens when
there iw a marriasge, umtshato, or dances whieh are frequently
held for young people at different imisi.

But, not only at dences, ceresonies and feaste do the
marriageable young people meet and metsha, meke love. If a
young man meete & girl he tnows, in the veld or along the road,
they may make love if zhe is willing. This they will 4o in
soms secluded spot.

In rare cases & young man may visit the umzi of a young
girl he hae met, and when he has the opportunity he may mske
love to her. 4 beer drink at this umsi will afford him the
necensary opportunity.

All sarricgeable youth must cbserve s certain code of
behavicur, and if they should commit a breach of this code, it
bringe them into confliet with scoiety. Therefores they sust
guard their speech in the presence of the opposite sex; vulgar
sxpressions in company, especially when fesales are present, and
free talk about sex and sexual matters are not Soleratsd, - liot
only in apeech but slse in conduet they are required to adhere
%0 a certain code of behaviour.

Although 1t 4s not pabliely advocated, adolescent young
men are free to have externsl sexual intercourse (metaha) with
the opposite sex. ¥hile he is in the isutu (seclusion hut) the
adolescent is taught practically everything and snything in
conneotion with sex. e s ususlly urged to “ave im ercourse
with locse women, amadikszi, snd aleo with prostitutes,
amshulokasl, so as %o “wash off" the ifutha or white clay, ant
therefore the signs of boyhood. “hat is why during the
ikresla period (the period after imitistion and before marrisge
2 young man triea his best t0 have ilmtercourse withmoh loose
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During this period he slso makes love to girls, iintombi,
‘but he ie in no way bound to make love to one girl eonly, or %o
have only one lover. [lven if he has a lover he may have
relations with other girle or women and his lover usually makes
no objeection,

But a jaunc man may not have full sexual intercourse m
with a virgin (intombi). It is prohibite’ on pain of a fine,
being considered ga s serious misdeed. He may however, metsha
with the intombi. (ses Ukumetsha, V. below.)

A marrisgeable young girl may have a lover; she ususlly
hae only one. Usually nin accompanies her sweetheart to the
feasts, dances and ceremonles where they slso make love. THhe
may sllow him to make love to her whenever they meet. [fut it
will be in & secluded spot s0 thet no one knows or sees.

it i» however, not expected of the girl to allow full
sexual imtercourse. She must remalin a virgin while st her
father's umgi until such time as ohe marries. /’snc must remsin
intact. I if s man deflowere or makes her pregnant her family
will have a case against the msn, for, apart from the insult

suffered by her father and family, her marriageabtle value is
thereby dapreciated and her chances of marriage have becoms
less.

I¥. SUPERYISION OF PARENTS I3 CONEROTION WITH RE
BATHTAGERALY YOUNS PROTE

Parental supervision in the case of boys is generally
limited to an cccasional warning by & father %o his son to be
careful; and should they not like the zirls with whom their
sons mix they will tell them not to be too intimate with spueh
girls lest they should later want to merry them. [ut on the
whole the family of the boys impose no restrictions on their

relations .....

7) Usually - though erronecusly - this is termed "seduction”.
¥here I use the words: seduce, seduction, seducer, I use

ST S AL MR
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relations with girles provided they are not relatives.

The supeevision of girls is more ltrio’(uné their femily
will warn th;; against young men thet are not fancied by the
!hnily( Lfter every feast, dance or ceremony, or otherwise
at reguler intervals if there are no such ceremonies, the girls
of the umgl are examined by old and experienced women, to see
whether they are otill intact, and if not, then to locate the
"geducer” . The girls are taken to a secluded spot near the
umzli, made to lie on their backe and are then examined by the
gxperienced women of the wumsi They are examined after every
feast because 1t is generally known that the girles make love
at feasts, dasnces and other ceremonies, and there may be 2
likelihood that they have been deflowered. Yor, if a girl is
found to have been deflowered, the man with whom she metshaed
will be held responsible unless he be able to prove his
innocence. The word of the girl (see below) is taken to be the
truth until the young man satisfactorily rebuts it,

In former times - but now no longer - when a girl was miew
14 (seduced), the women of her umei, usually those of the
same age group, went, sometimes naked, to the umszi of tn@(ﬁiﬁ
who had misled her, broke open the ubunlanti (eattle kraal),
and drove away cattle as compensation for the "seduetion”.

This was because "seduction” was looked upon as a great stain
on thafwoa.n.]moro 80 on the class or/unnnrriod women of the
wagl; 4t was an unpardonabls offence.

The chastity of the btride - in this restricted sense =~
is one of the major concerns of a marrisge. The extent of the
ikhagi 5), depends alse upon whether the girl is still a virgin
or nots If she ie deflowered fewer lobola cattle will be

given ...,

Note %), “Ikhagi® is the compensation, the nusmber of cattle,
while "ukulobola" means the handing over of the cattle
the ikhasl and indicates the custom. See: Soga: The
asaXheosa: Life and Customs, p. 277.

1 prefer %0 use the Yhosa word "ikhagi" instesd of
dowry, bride price or bride wealth. These last three
terans are equally bad and inappropriste sand do not
convey the true meaning of the term. Ve use "lobola”
so why not "ikhami®.
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given for her; and this means that her father and family
suffer not only the insult (see III above), but they suffer
also s material loss. But the status of the girl will also
suffer; because the larger the ikhasi the better for the
social status of \he givl, %0 Jicvent premerital tntevcoures
between marriageable young people, Xhosa Law imposes a fiune
which varies according to whether the deflowered girl is a

commoner or of royal blood (see VI] below).
V. UEUMITSHA:

The most common and usual form of premarital intercourse
between marriazeable young people is "ukumetshe”, which ag)nﬁiiy
means to make love, It n).n external sexual play between the
thighs of the girl who is rot eupposed te lie on her back but
on her side while the young man has his penis between her thighe
Full sexual intercourse does not take place but semen is emitted
between the thighs of the girl by the man, “ven this restric-
ted form of intercourse however, sometimes causes a girl to
become pregnent. B |

This custom is indulged in at feasts and other ceremonies
or parties. Cometimes when a man meets a girl slone he may
alse metsha., It is customary for two lovers to metsha but not
only lovers metsha. A betrothed girl is expeoted to metsha
only with her betrothed young man and not with others.

Ukumetaha, more often than not, tekes pluce at night at
some secluded spot whers the feast or dance is in progress.

This custom has been practised from time ismemorial and
Ihosa Law makes no provision forbidding it. If he does not
like the young man who pays his daughter atientions, a father
may prohibit his dsughter tc accompany that young man to any
feast, dance or ceremony. He may also prohiit his dsughter te
metsha under any circumstances whatsoever, not because

mt'h‘ Semee

v 7, Jormen vs. ¥. Blakfesi end 3. Neamile (1978) ¥.A.C. 94.
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ukumetsha ie not a recognised custom, but because he does not
wish the man to msrry his dsughter and in order to prevent the
mﬁ?&lity of his dsughter's being deflowered by the man. The
law 011" the amaXhosa however, affords the father of the girl mo
remedy whatsoever for urumetsha with his deughter. “hould he
cateh them in the act he may glve the young man a thrashing but
the courts will not entertain an action for “damages” for
ukumetsha 7,

Soga: The ama'hosa: Life and Customs, on p. 131, inter alia,
says about ukumetsha: "It is not, sccording %o the Xosa idea,
custom, but isonc (s sin), isigelo (a customary hadit).®

shitfield: South African Native Law, p. 405, condemns with-
out resson, except from a ‘uropesn moral point of view, this
custom and saye: “This custom which is universally practised,
ie subverting the Hatives both phyeically and morally." He goes
on to say that this custom may Le “further described as a fora of
fornication without sexual intercourse.”

Soga, as well as some modern amathosa who condemn thla cus-
tom, view it from the christian point of view and measure it
according to ‘urcpean standards. They do this and find this

The same is true of Whitfied, who makes the m%ﬁ state-
ment that ukumetsha is "subverting the Natives both physically
and morally”. 1% hardly sesms nacessary to say thatmdiul
opinion does not support ¥hitfied, as is revealed by ‘!ogu on Pe
134, where he guotes from & letter by a well-known medical man
who states that "no injury seems to result to health, as these
people are, in the raw state, strong and vigorous and almo
prolific after marriage".

I have asked many amaXhosa people whether they hold the sume
view of Soga and ¥hitfied, and all of then disagreed with these

twe ...

Te Qebagzayo ve. Nooso (2, W.A.C.) 7, expresses Xhosa law.
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two gentlemen. It ip not sn "isono” or "isigelo” but a well
recognised custom which 1s not detrimental to them, cither phyesi-
cally or morally. |

Vi. ZHE UPHUNDLO CUSTON:

This custom was akin to ukumetsha but differs Ifros ukumetsha
in this respect that it was restricted to Chiefs and their follower
when they attended a fesst or ceremony like the intonjane. The
marriageable zirls atiending the feast, nc matter from what clan,
or whether they were betrothed or not, were assembled by the order
of the Chief, and (istributed by him among hie followers, he
taking anyone he wished. The Chief and his followers then metshasd
with these girls and usually slept with them for the night. If a
man deflowered a virgin or made her pregnant, he was fined, the
fine going to her people. Very often the guilty man merried the
girl, |

The custom of ukuphundla was widely practised towards the
end of thecighteenth and at the beginning of the nineteenth century
It disappeared smong the amaRharhabe during the reign of Ngqiks
(who died in about 1829), but wese revived during the reign of
Sandile in about 1540, How long it was practised or when it died
out among the other maXhoss tribes is not known. To-day this
practice has fallen into disuse.

This custom was also practised at the Ureat Place when
intimate friends of the Chief visited the OGreat Plmes. The
amaphakathi when at the Great "lace often indulged in this practice
for they 414 not bring their wives with them. Very often these
girls if deflowered were kept at the Great Flace as concubines
of the Chief who handed to their respective parents certain cattle,
not as lobola, but as a sort of compensation; these cattle were
not known as ikhasi but ss "ikebe" which means a compensation
given for the temporary use of a woman or concubine. Any childrex
these women gave bdirth to were considered to be the children of
the Chief. Dut, not being the wives of the Chief (his sbafazi),
they could leave whenever they so wished (vide Chapter VIII).

YIL: cscnnne
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If upon examination the girl is found to have been deflowered,
&-'-¢-""

her father ie informed, and she is forced % -cnfign the man
responsidle. Should the girl be reluctant to 4o so, her relatives
sometimes force her dy inflioting corporal punishment, and che
will ultimately give in.  Her people do, morsover, know the young
man with whom she goes to feasts, dances snd ceremonies, It is
however, unusual for an unmarried girl to conceal the name of the
man who hae deflowared her or who hae made her pregnant, for such
an sct ie considered disgraceful not onl; te herself but alse teo
her offepring.

As a matiter of evidence the word of the girl weighs heavily
among the amaXhosa. %+ She is thorcughly cross-examined in the
court and her evidence is taken as the truth unless the young man
can produce evidence exoulpating himeelf. If the fgthor or other
male relative ocan produce a blanket or scme property of the young
man previously taken when he found them in the set of ukumetsha,
he can now use that as o {proof) of the "sedustion”.

The father of the girl, y the latter has mentiomd the
man (or the man is knoln);)aanda two men to the father of the
young man to tell him that his son has deflowered the girl. it
is customary for the father of the girl not to go himself but te
peud two men whc may afterwards be witnesses in the case.

If the young man sdmite to hie own father that he has
"seduced® the girl, the father paye the fine., 9+ In former times
- but ne longer now -~ the penalty for defloration without

Préegnaney seees

% But see: E. Makuto vs. J. Pihla (1936)H.A.C. where the
oppoait:s but sccording to Xhosa Law, the wrong view was

%¢ But see: Section 38 of Proclasation 110 of 18793 and also
Paniso va. Makinams (1, %.A.C.) 86.
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pregnancy wam anly one hesd of cattle, called inkomo yokhons,
a beast for deflowering the girl 3. (Vide Chapter V.)

The people of the girl tell the umnin' ikhays (the head of
the kraal’ of the young men that the, will sccept the fine but
will mteh and see 1f aaything developes, meaning if the girl
should become pregnant and give birth to a child,

Though the father or lawful guardian of the "eseduced” girl
has & cleim against the "seducer” he osn not in Xhosa Law demand
or foree the "seducer” to merry his daughter. No court would
apeint the fatheri; nor would the Chief force the marriage. It
was however, not unusual for the father to send his deflowered
daughter. tov a middle-aged married man as wife. This man then
handed over to her family a small number of cattle ms ikhagi,

If the people of the intombi (sirl) after some months see
that their daughter is pregnant, they sgain take up the case.
Two men, perhaps the original two, will again be sent to the
young man's krasl, mad according to the statemsnt made on the
previous ocession, now exaci a further fine in the form of at
least one heast called inkomo yesisu, or beast of the belly; bene
a ouild born in sueh cirveumstances is sometimes alsc called
umntens wesisu, o ohild of the belly. (see Chapter V.)

Should the young man of his own free will, an! perhaps on
the exhortetions of his father or lawful guardian, now decide teo
sarry the girl he haa "seduced”, marrisge 4oes not immediately
follow, dut preparations are first mede for the marriage whiech
usually takes place before birth of the ohild. (“ee Chapter V.)

When the father of the intombi sues the young man for the
defloration and pregnancy of the girl snd the latter aduwite
guilt, he very often expresses the wish to marry the girl and
This means that whereas the fatlier of

the seues

Sote 9). The inkomo yokhona is sometimes known aleo under the

followin: nsmes: W or both
meaning a beast for “seratening”, ’ .
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the girl now “beats” (fims) him, he gresps the arm of the father
.anmuutmmtownmmammam
ne mey (ke fumily ties by marrying the deughter, If the father
of the intombi consents, the ikhasi ie discussed wud other arrange-
ments for the marrisge made. grd &

If the people of the 3om¢mmrom to pay for the
pregaancy, the father of the young man is sued and the case is
taken to the Great Flace (Komkhulu), for the young man is cone
sidered to De the csuse of the pregnancy because he used to
motale with the girl, he has admitted that he deXlowered her,
and he has slrveady paid the inkomo yokhona for the defloration.

It 18 the father or lawful guardian of the girl who takes

ﬂn%ac t0 the Irest Place, and the father or lawful gusrdisn of
the young man defands the action. The daflowered young zirl md
mocused young mau =ct as witnesves for their respective fathers
or lawful guardians,

The following gquotation holds good also for Yhosa Lew: “If
intercourse is proved, the woman's statement, as to the paternity,
is usually believed, although more than one man mey have visited
(metshaed) her; Dbut thers are cases where, if it is shown that
all these men visited her sbout the time cann)tm-{ took pl.m.\\
the case goes ~gainet the man to «wiom it (L.e. the m—m) bears
resenblance.” 1.

The fine, however, d0es not merge into the 1m-1.u’ The
fine paid for "seduction” snd pregnency, ie sepsrate from the
pumber c¢f cattle given ss lobols for the girl, In mv research
I found tue sma’hosa moet emphatic thet this was the ceme. For
it would be essy for a man to deflower or make pregnant s girl

a ot

and then 3.@"&1“ the law imposing a fine for his act by
10+;, sontundu ve. %, Demane and J. Damene (3, W.4.0.) 261.
1lsgee ¥hitfield: South ifrican Native Law, st pp. 05 - 96,
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sarrying the girl. |loreover, the fine and the ikhaszi are twe

suoh distinet matiers that it is impossible 0 say that the two

merge, or that the fine is oblitersted by the handing over of
the ikhagi on the marriage of the girl to her "seducer”. For,
until the girl is handed over to the young wan &t his umsl, he ha

Lo right or claim to have intercourse with the girl.

W‘ Hot only the fatuer or lawful guardian of the girl
may institute an action for damages as a rot_mn of the “seduc~
tion" of the girl :

(a) If & father has allotied one of his daughters to one of his
psons, ani that deughter lives in the umsi of that son (if
he has been allowed to build nie own umsi), the latter has
& pight of sction for damages il his siaster so allotted ia
"seduced”, +2.

(b) ¥When a girl has been lobolaed and his bride, alrsady handed
over %0 the family of the young men, is found t0 be preg-
nant, her nu.b.na(gpi Bss o right to inetitute a claim for
demages augaingt the "seducer”, fot it is he that now sulfert
the insult and lose. But if he married the gzirl well
knowing that she was "seduced” or pregnant, he has no oldu
if she is "seduced” by a man other than the one to whom she
is to be married (i.e. during the period of betrothal) and
the father of the girl institutes an soction for the
"seduction" of his dsughter, he must pass on the fine to
the prospective husband whoe has already handed over lobela
eatile, or e mt reduce the number of lobola catile seked
a8 ikhagi for nis daughter.

If a giri is "eeduced” but she dies befom it is found out or

before she has pointed out or named her "aseducer”, the

father or lawful guardian has no right of sction.

3“‘ ®oene

lziimzm Yo H. Lubaxs (’. 't&cco} 255"

13.0sheteha ve. Yevolintiya (1. ¥.A.0,) III; also: J.
Sibabala vs. T. Temba and Another (N.A.0.) 1923, quoted
by ¥hiifield: GSouth African Hative Law, p. 410.
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But where the girl dies after she has nemed or pointed out
the man that "seduced" ler, her father or lawful guardian may
bring an sotion for damages and the case will be deoided upon
the svidence before the Court. 4.

As bas already besn stated (vide p. 5 above), the amaXhosa
from time immemorial have locked upon the "seduction” a8 an
unpardonable ofiencn agalnst the family Lesd and the whole
umgd e A:H§lrn£)”soduotion“ caused the women and fsmily to take
the law into their own hands aml strip the young man's kraal of
practically all the cattle they could menage to drive away with
them. [Howevary in the course of time Yhosa Lew made definite
provision f;r the payunent of the {ixed minisum of cattle for
the defloration and the pregnancy which has been mentioned above,
vipg, the inkomo yomda and the inkomo yesisu, respectively.

This is presumably s later development in & wore stabls and
united society where the law lays down a definite number that
must be pald: anyway, it i{s s minimum number of cattle mnd the
inkusdia may sward more.

The Eatfﬁg:iggfgl Court has, on the evidence of Hative
Aspessors, accepted the rule that the fine payable {or “"seducw
tion" and pregnsncy is five head of cattle. This view is being
accepted, though slowly, by the amuXhoss. "Among the Goaleka,
Gaika sund fingo tribes s fine of three head of catile is exacted
for s sedu:ﬁi?n followsd by the girl's pregnaucy.” 3

Thie view of the Hative Appesl Court now applies to zll
Bentu Tribes of the Southern ¥Ypuwni. But, this is not the fine
imposed by Xhosa lLaw. Xhosa Law knew the minimum fine as stated
above, though a larger fine could be imposed, as was the oase
where a Chief's dsughter had Leen "seduced”. The fine for the
defloration of s Chief's daughter is heavy, =nd it may happen

Bappen sese

14« Ndupana ve. ¥xaxeni (1911) ¥.A.C. 178, This is a priseiple
well recognised in Xhosa lLaw,

15. ynitfield: South African Hative Law: p. 415. The N.A.Court

geens to have established the fine of five head of cattle for
all tribes.
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happren that the umsi of the guiltiy person may be deprived of
every beast as punishment for such defloration.

VIII. PARENTAL AND FAMILY CONTROL1

The parental and family control over marriageable youth,
and the relations between parents and children will Ye treated
of under Chapter V.
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CHAPTER III.
A. GEEERAL!

¥arrisge and the formation of a family unit is the essence
of Xhosa social life; it is the bLasis of the social structure
of the smaXhosa. ‘very marrisgeable man and woman is expected
to marry and to proereate. It is consldered to be a disgrace
not to be married; unmarried people are laughed at and looked
upon with disapproval.

Harriaze brings about a change in the status of males)
through marriage they acquire full citigenship., Vomen atiain
the higheat status through matrimony which enheances their social
and legal position. They acquire a greaster personality (see
Chapters I snd [I and 2(v) below).

TOLYGANY:

The main cheracteristic of Xhosa marriage law ls that it
not only scknowledges polygzamy but approves of it and encourages
it.16. 4 men may have as many wives as he can afford to lobola.
it is & fact that a oan of means and of status has more than one
wife; the number of wives & man has adds to his status. It
gives him a large family, a greater following, a certaiaty that
his name will not die out, and uleo makes of him & greater
character socially.

Polygamy ie deep-rovted and firaly established in the Xhosa
Law of marriage and permestes not only Xnhoss eocial life, but
all the underlying principles of Xhosa Pamily Law and the law of
Inheritance are based upon and are the inevitable counsequence
of this system. The whole umsi syetem is Wmsed on the syetem
of polygamous marrisges: one man with more than cne wife (see
Chapter 1IV). This system has worked well in Xhosa tribal and

soclal life in genersl, and domestic life in particular has not

suffere! as a result of polygamy.
I‘ L ]

16. Thie is recognised by Proclamation Ho. 142 of 19610 for the
Transkeisn Territories and also iot 32 of 1927 seexs im-

plicitly to recognise polygamy among natives for the whole
Union, See Section 35.
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It im true, however, that polygamous marrisges oncourage
fanily and tribal differentiation whieh, under abnormal circums

gtances, may lead to family and tridbal disintergration. But
originally only differentiation was aimed at, and not disinter-
gration. Such differentiation !p especially marked among
Chiefs. The Great Son of every indlu, more eepecially of the
indlu ya se kunene (right hand house) is a potentisl Chief of a
part of the tribe. The great econs may bresk away and form a
sub-tribe. Originally these sub-tribes, though semi~indepen-
dent, remained organic parts of the large tride, but as a result
of abnormal circumstances, for instance tribal quarrels, or wars,
this differentiantion often developed into tridal disintergration.

Churches of the Christian falth have discouraged polyzemous
marriages among the Bantu people. Those of most denominations
demand monogamous maerriages for thelir membere and require s man
already married to more than one wife, to marry according to
Christian rites one of hie many wives 1if he wishes to decome a
ehristian menber of such church. The husband may make provi-
pion for his other wives and send them home to their own people,
or they may remain at his umsi. In either case the marrisge le
congidered not to exist any longer. According tc Thosa Law,
however, a marriage can only be dissolved by the return of st
least pert of the ikhasi (mee Chapter VI).

The legislature and administration aleo influence pdlyga-
nous marriages. for instance, merriages according to Xhose
Law (¥ative marriages in general) are legally termed "sustomary
unions” wheress marriages of a Xhoss man and woman according
to Christian or civil rites are aspoken of as "marriages’,

"Customary union" means an aseooiation of a man and a
woman in & cofdugal relationship sccording to Hative Law and
custom, wher: neither the men nor the woman is party to s sub-
sisting marrisge; ‘'marrisge' wmeans the union of one man with
ons woman in accordance with any law for the time being in force

1“ LE L RN
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in ans Province governing marriages.” 17e

The general impression of this unnecessary and offensive
distinotion between a marriage contracted according to Xhosa
Law and a marriage contracted according to Christian or civil
rites, is that to be married scoording to the latter form, seams
more dignified and more civilised in the eyes of certain classes
of Bantus by the Rurcopean greater welght is attached to &
marriage contracted according to Christian or civil ritea. This
acts as an Iimpediment to polygamous marrisges especially with
regard to those Zantu people who come into contact with western
civilization.

The reason for such a dietinetion by the legislature ig ob-
peure. Surely a union contracted sccording to Bantu law i2 &
marriage. Such "union” has, according to Thosa Law, all the
censequences of a so-called “eivil® or "chrictian; narriage.

The children of such a "union” are legitimate and the marriage
legally binding. It would be far better and more computible
with publiec policy and matural Justice to spesk of a "Bantu
marriage"” and not of a "customary union®. It 18, in faot, &
marriage, whether we aprrove of 1t or not.

Another impediment is that the sdministration requires
every native mele to pay hut (indlu or house) tax for sach wife.
(5ee Section 19 of Aot 41 of 1925,

Perhaps the greatest contridutery factor towarde monogamous
marriages today, 1s the general economic condition existing
among the amsXhosa and Bantu people in general. There ozn be
no Yhosa marrisge according to Xhosa Law without cattle or other
live stock or the equivalent of cattle in the form of money.

Because they are 20 poor, the men cannot afford tc lobola,
and moreover, to support many wives and they therefore marry
only oue; for this reason monogamous marriagzes nowadays predo=-
minate, yet, for the very same resson extra-conjugal relations

between ...,

17+ gee: Section 35 of Aet 38 of 1927.
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betwesn & married man and other females are on the inereanse
{Yee Chapter VIII).

B. INFLUEHCES APFECTING THE GHOIOD OF PARTNERS:
{1) Personal qualities (health, besuty, temper, industry).
(11) Yeonomie conditions.

(111) f%oeisl conditions.
(iv) Parental and family influence.

('} ls‘ .

It is the ideal of every young man to marry & heaxlthy,
ugually a well setup girly ond every famlly expects to get a
daughter-in~law who will not need the igqira (doctor) and there-
by cause unnecessary expsnses on agoount of illaesses. She
must aleo be pretty so that other wen will s dmire her stature
and features und pass favourable remarke with regard to the
poassivilities of her besring children. A girl with a vile
temper i not welocome in the famlly cirele of the young men for
ghe may say or 40 things which may cause trouble in the umsi or
in the cutside world, A young man and his family will there-
fore pay special altention to the temper of the girl, She is
alao closely walcheld to see whether she is an industrious woman.

The personal qualities of the young man are also taken into
account by the girl's family. Ther do nct wish to have a son-
in-law who possesses & violent tesper snd whe may 1ll-treat their
daughter. There is sure %o be an objection if he is lazy and
2 drunkard or sn immoral person. :

(44) HCONORIC CONDITIONS:

The wealth of a men adde to hie status and influence, and
therefore to & o ability to marry. A poor man can not have
meny wives and as a rule marries among the less wealthy. The
daughter of a Chief, a Chief's councillor, or a man of great
influence and suthority, will marry a man of rank or wealth,
This 18 so especislly because a Chief sends his daughter to be

married ....
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married to a person of his cholce, /And he always decides on
& wan tha£ is also rich. ‘

There peems tc be & general rule that a women should marry
8 man of her own status or one of higher status; but o men
mey, without shame to himself or his family, marry & woman of
lower status than himeelf. Thue also a man who, among other
qualities (see (1ii) below) i1s also rich, zay marry clther a
daughter of rich paraants or a daughter of poor parents,.
(444) SOCIAL CONDITIONS:

More we have: the soeial character and the siatue of the
parties. '

Ons of the major fsotors in the eligibility of a young man

or & girl as son-in~law or daughter-in-law, is: the character
of the family, the whole umpi in gencral, and the charscter of
the young man and girl in particular., There will be a definite
objection if the man or girl is of bad repute avan though their
respective fauilies may have an excellent reputation (see (iv)
below for illustrations). Pvery man and his family want a
girl of good charmoter, or upon her behaviour depends the
reputation of an umgi, to a very great exient. Jo family wante
te be burdened with the responsibility of 2 bad character;

tals may degrade the umsi and incur lisbilities which her hus-
band and hie family will have to meet. The wife muat, moreover,
be an example to the children of the umsi,

The same holde good for the oung man and that ie why
abahloleli, thoee who g0 and epy for the family, are sent to
aee the general estate of affaire at the krasl of the young man,
The respective families also find out from neishbours snd other
people all they can with regard to the character of the young
man and girl respectively.

The status of the family in the tribe to whigh they belong,
and of the indlu to which the girl (young wan) belongs in her
(his) umei, is also taken into consideration. The guestion
whether the girl (young men) ie from the Great ¥ife or from a
wife of minor status plays a réle in the decision of a family

with oese
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with regard to nmarrisge. The prineiple that a girl should
not marry a man of lower status, but that the status of the girl
the son marries is of less importance (see (il) above) also
aprliss here.

The daughter of s commoner would rather be married to a
man of roysl blocod than to another commoner, sven though the
comzoner offered a larger ikhasi.

Yary often the Chief marries his daughters from minor
houses to his amaphakathi, not because the amaphekathl give
greater mmakhazi, but on scoount of their statue.

(1) PARSHTAL AND FAMILY INPLUSNOF VERSUS OWE CQHOICE:

A Xhosa marriage contract is in the first instances a oune
cern of the two partners involved,binding them in marriage.

But the partners not belng soeinlly independent individualas,
but more or les: dependent members of their respective families,
the marriage contract ie aleo o family concern, The fathesr
has greater zuthority though the son usually approaches his
mother first who will directly or indirectly bring the matter
to the notice of her husband., Yot only the father but slso his
brothers may influsnce a marriage. The guestion of marriage
is discussed in the family courts (izinkundla) of the young man
and of the girl respectively. TFor it is an agreement the cone
gequences of which will affect the whole umzi and ite inmates,
sud not only the father's interests.

Anyone who has a ground for objection either againet the
young man or his femily on the one hand, or against the girl
end her family on the other hand, is at liberty freely to dis-
cuss the question in the family court. This will influence the
respective fathers. The father of either the girl or the
young man will never go azainst the wishes of thelr family
gourt.

The young man, should he have decided to marry & certain
woman who is not of bad repute, will have his way, though his
father way have tried to persusde him, If his family see that
the son iz reluctant to give way and there ls socially nothing

against ...
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against the girl, thsy will ocuncede to the son'’s wishes.

It is different with respect to the girl. ©She is expeoted
to submit; her consent ls tacitly sesumed., Should she object
they may give her s thrashing, perhaps a severe cne. [he is
however, not without any remedy if she iz persistent. '

In the case of a daughter it is to a great extent har pa-
rents (family) that are responsible for her marriage t¢ a man,
Zhe ls as a rule not consulted, sometimes hardly knows anything
aﬂout the marriage, but is expected to submit, which she as a
good and obedlient girl gemerally does; she is considered
tacitly to consent %o the marriage with a man of her parents'
choice. Ghould she however violently dislike the proposed
bugband she may make an appeal to her paternal uncles who may
or may not thereupon influence her father to cancel the marriage
negotiations.

It happens that when a girl viclently dislikes the pro=-
posed husband and his family she does go to the umzi of the younmg

a0 o be married there, but then rube her own excereta on to
har face; or she calls out the name of the father of her
intended husband, gaying that she does not want to be the wife
of this man, the son of so~and-g0, thereby deliberntely
violating the hlonipha rule due to her father-in-law. All
this is olear end sufficient proof of her unwillingness and
ahe is let free to return to her people who will then reatore
the ikhaszi. owever, for the simple reason that she ig
expeoted t0 obey the wishes of her family she will as » rule
tacitly consent and marry the man though she does not love him.

Jecausge the girl's people are aware that a love-matoh 1@
happier and more stable than one where the girl was forced inte
marriage, they will not, unless for good reason, disrsgard a
poseible marriace with a man she is in love with and force her
t0 marry the man of their cholce. If any considerable family
interest ig at stake, however, the will of the family prevails
and she is considered to have no say in the matlter.

This position, however, has been aflected by Seotion 29

of ciese
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of Proclumation 140 of 1205, and subsequently by decisions of
the "ative Appesl Court, viz, that there can be no valid and
binding marriage where there has been no oonsent on the part of
the girl: "Admlitting that under old Hative Custom the consents
of the bride and bridegroom were ascumed in all cases and over-
ridden especiall  in the cese of & disgerting bride, cur Courts
cannot and will not for one moment dlsregard the absence of
comsent on the part of an unwilling bride.” 18.

Agpuming thast s forced marriasge is contrary to the prin-
¢iples of matural justice, support for this view is also cone
tained in the proviso of Section 11(1) of Act 38 of 1927, whieh
leaves it to the discretion of the W.A.C. %0 administer native
law: "provided that such native law shall not be opposed to
the principles of publie poliey or natural justics."

A young man is also influenced by hig father and family witl
rogard to his marriage, though he ag a rule marrises the girl
e loves. Soruerly if a young man was reluctant to marry,
hie father would lobola a wife for his son, who was obliged to
take the woman thus lobolsed., 1 he wanled ancther girl as a
wife he might marry her also after he Lad married the une
lobolaed by his futher. This slate of affeirs does not
readily occour nowadays, aad 1t is now accepted that the coue
gent of the young man also is essential t0 a valld marrisge.
fie may fancy a girl, bul should she be of bad repute his
father will exbiort him not %o marry her. Yor Lls Tatier
legally must assist Lls son to lobola hie first wife., If 1%
be hig firet wife, his Greal Vife, therefore, his futher may
even refusc to give him the ikhazi to lobolas this woman., It
therefore sesme that the consent of the father is also neces~
sary if he hos Yo assiet his son with the ikhezi, but alter

the firet wife the consent of the men merrying is essential,

I.O.Ql

a8, Medlenl ve. Peszani (4, N.A.C.) 212,
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I Imow of an instance near Willowvale district, where a son
wanted t0 marry a certain girl., ie went 16 the mines, saved
money and sent this home for his father to buy cattle to make
up the ikhagi. [i¢ father found proof that this girl that his
son wanted tc marry was of bad repute. On his return ihis
father tried to persuade the son not to marry this girl.
After much argument and many exhortations he succeecled and
undertook: to send his son back to the mines; to find a girl
fit for his son; to give the whole ikhazi for this woman he
would find; +t. hand over t¢ his son all the cattle he had
bought with the money his pon hed sent his from the mines,
(v) AgE:

In Xhoss Taw there 18 nc stated sge at whieh betrothal or
marriage should or should not take place, provided the paurties
have reached the_agc of puberty, hen the breasts 10) of &
i#irl develop, her family mar make plans for her betrothal
and her marrisge, She need not at this or sny other stage
have undergone the intonjane.

Betrothal or marriasgze of children under this age is not
tolerated by the amaYhosa end dow not ocour. 014 spinsters,
however, are not an asset or credit to a family and a girl is
really locked down upon if ghe grows 013 without having been
married, Because of this the father very often sends his
ageing daughter to an 0ld men to be married to the latter.

In cases like these the ikhezi may be, and usually is, small.

In the case of a2 man it is generally accepted thst he
may only marry when he has reached the age of puberty and las
undergone the initiation rite, for only then ig he 2 man, in-
deda, and fit for marrisge. A man, on the other hand, is not

readily considered to be too 0ld to marry (Hee Chapter ¥).

I. IMPEDINENTS.

(a) SONSANGUINITY OR BLOOD-RELATIONSHIP:

People with the ssme islduko or patrilinesl clan name
(sometimes ....

ote 10). UEgyels Aromnbodtatntls. 2Peemine 66 100.""520%00.
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(sometimes slpo ealled the isidieo), are not allowed to
marry because they are blood-relatives descended from & common
ancestor. It ims enid that people of the pame igiduko may
not even metsha.

But it hes happened that people who originally had the
game isiduko have inter==rried. Because people of the same
isiduke do not always remein together, the clans become sub-
divided; pome of these subdivisions even adopt different isi-
dukoy, and the blood-relationship is feorgotten.

Should the existing consanguinity however, be discovered,
the proposed marriasge will not be concluded., If previocus
iavestigation has not revealed blood-relationshipy and the
marriaze has been concluded in good faith, it stands and is
not considered to be null and void, Hence 1t secemn that the
fact that people belong to the same isiduko is a more serious
impediment to marriage than the underlying principle of blood-
relationship.

Ag an issue of blocd-relationship, however, = marriage
is alsc prohibited between ascendents and descendants ad
infinitum, both patrilinesl and matrilineal.’”:

All theso marrisges are considered incestuous (umbulo)
Incestuous marriages deliberately concluded ars null and void
and the guilty parties heavily punished; in some instances
the culprits are branded as sorcerers and are driven away;
formerly the men were killed.

g0 strong is the general abhorrence of inceatucus inter-
course that people are prohibited even to metsha with sach
other if they can trace relestionship dack to a comumon
angestor. Children bora of such incestuous intercourse are
called gbaniwana bombuio, incestucus children. A father
may reject and cast out, uku m citha, his son should he
commit incest, [ils daughter would be in no better position.

e cens
15 See aleso: Whitfleld: South ifrican Vative Law, 139,
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ine dden ¢f consunguinity, and consequently ol sexual
latercourse amounting t¢ incewi, le not limited to patrilineal
or mateilineal ascendants and descendante; 1t is alaso ex-
tended to glppuilicatory relativng. Thus accvording te Llhosa
Law 8 man may oot marcy twe sisters, the firet one belng alive
while be marries the second. The second vioter is considered
t0 e his own "sister”. Uut it is not prohibited [or & man W
uarry s wife's sicter after the desth of the wife, though thias
in rare.

sccording to Thembu Law (Ntlangweni vo. Jkwabans (4,
Wehe€.) 301, end also Pondo Law (P, Yoywana ve. ©. Yoywana
8, HodoO. 301, 2 320 sny uarry 8 "seed-bearer” (beiter called
& womb) from the same faully as Lie wife for whos he sarries
thia womb. “hiis le not thes caee in lhosa Law. A man may
in Xhoss Law under ne circumstances marry a second sister (or
girl from the sasne family) while the firet cme 1s still living
in Thosa Law o otranger it married ac & womb.

ULe following illustrotion gives another iustance and
at She eanc time an indication of how serious tiue amallcse
consider iucest: Ngglke managed seurstly to take Tutula, the
wife of hle uncle Ydlambe, as wile for himself. 41l tue
ssaflivga considered this as incest (usddoj. Tor, Hdlambe
being the urale of Nggika, was counsidersd %0 oe alev a
"father” sccordiog % the amulboge rules of relationabdp.
It followe therviors that the wife of Sdlassbe would bLe cone
gldered as a "mother' o Sgglka. Jhus Hgqikae ovuld not
maryy or eoaabil with Tutuls, whe was cousidered tc¢ be one of
his “"mothers”. Thie act of Uggikae's wae the direct oause
of the ¥ar of ‘zalinda (indabi la malindal.

Agadn, - Drother say not marry or couabit with bhis
brother’s tL:‘.ow.n)' This custonm of ukungena, though allowed

BY csoce

Hote 11). This, however, sccording to the amafengu, is allowed
among them,
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by the amaZulu, ip 20% practised among the amaXhosas inter-
gcourae or marriage of this kind being considered incestuous.
Alpe “gousins” (usually called aba sa), may not marry:
both paterna! and maternal cousins are dsemed to be related
by blood. It is rightly eald that no marrisge is allowed
with a bloovd ralative less than at least four generations
removed, be it on falhar's or on wmother's side.2%"  In thle
resgpect no Jisitinotion ip made detween "paralliel” and “eross
eousins”. All sexual iantsreource belween cousine is in~
varigbly congidersd as inceat.
(&)

fareons awflering {rom @ permasnent inourable inempacity
to proarsate children are, sccording t¢ our Netive Appeal
Gourt, de-ued v be incompsient to :xarry.?l'

(o)

in Jhoss Law & woman smay nel Contrscl o second marriage
nor her family contrect one for her while the previous
marriage subsistes. [ morrisge is coneldered toc sudsist while
the lodols catile hended to her family by her husband, op
part therecf, have ot Lesn returned to zark the dissolution
of the marriasge. Saculd anether man sarry hor before dis-
soludlion, sue. a warrisge sanoot be couatenanced by Zhosa Law,
and the mon Lo treated oo un sdultersr.t’'  oreover, &8 &
result of thls, & father 2. never sccording to XThosa Law,
hold two svschoml &t lhe suee tine for 4Le¢ suze woman {see
Chapter VI..

Before the passiag of the Unlon fet To. 38 of 1927, in

the Traugkelar Territoriem Yy Sectien 7 ¢f Iroclamation No.
142 LR
?Q‘Su;m. Horale in: The dantu-speaking Irives of South

Afyrica: 7dited by I. Sohapera, ». 73.

“‘mmna:_ flouth African Fative Law, p. 1273 and: Yapi
Viie Rgayi (ig ¥k C,, &l.

“'vx;'uu va. inmbeni (2, ¥.4.0.) 11, This is good Xhosa
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142 of 1910, & gale ¥astive could not validly contract e
marriage ascording to Yhosa Law (Hative Law) while his
merriage by Christien or civil rites still subsisted. "If

a Native is warried by Christien rites, the law can acknow-
ledge no righte to another woman based upon the payment of
dowry, @ecing that the taking of this other woman and the
payment of dowry for ner, are @ clear breach of the solemn
guntract siready entered iuto".zj' ind alse, "The plaintiff
naving meryried under Coloniel lew, cannot contrsct any other
merrisge during ite subsistence. The arrangenent he entered
into is an lusoral contract. The woman 1s not.his wife, noy
can he recover the cattle (lovola) pmid.” 28+

The secound warriage mey be sa lmsoral costract from the
point of view of Colomiael Lawy but accordivg to Thosa Law
it is not, and why the man, ia tie lsst case gquoted above,
cannot claim back "the cattle padd’, las not gquite olears HNe
does 20t got the woman, whers is w marriage and he should
therefore 5ot baek kis cattle. Low the ruling of the Court
allows the tatier of the woman 10 be suriched at the expense
of the otuer man, whioh from the poiat of view, both of
Jolonial snd Thesa Law, ie an injustige., Iz Xhosa Law, if
there is no mmrriasge, the person who handed over the ikhasi
has a claim ¢ get it dack,

Under the A8t 35 of 1927, whieh is applicable to all
Bantu pocple in the Union, "polygacous relaticnships are
recognised under the ¥Wative Adsminlstrstion Act omly in so far
88 they ere contraoted by peracns welther of whom is a party
t0 & nmarriage acoording to civil or Christian rites. A

native may contrast a marrisge during tho gubalstence of a
e%tm eo 0o & @
€ unduge vo. MAlimdi (1, Y.A.8.) 27,

?“ﬂ-tuc vee Tjonganna Ly F.AeCo) 272,
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customery uanion betweecn himself snd another woman but may not
eontract o customsry union during the subsistence of his
parriage.” 23.
11, PREFERBETIAL MARGIAGES:
¥refersntinl marrisges are found only awong Chiefs, It

wad customar); Ioraerly (though the oustom is no longer
gtrictly adinered tu, for the Faramouwat Chiel of the amaXhosa,
thet 38 the Coaleks Chief, %0 merry & Thembu princess as his
Grvat Vife (umfaei oukibuwlu,. Lut, formerly and now, the
Chiefe o the punilwes aless awried priacesses from the
anarhondc and the spalpoundomise. In cases of dispute about
tae status ol wives, the Thembuksgi Led preiloerence provided
other capentislis were present.

chiels slso must maryry woman of royal blood from other
tribes ae their Great Hives. I ey do not do this, their
suaphakatil wie sre the representaiives of the tribe will
take the CLiefs W tesk and will thomselves seleoct . suitable
wives for their Cniefs.

Thete ares no prelersntial owrriages saoung the amaXhoss
comzouers, akantu abamnyama. 1 this rsspect the amaXhosa
are diflerent L. She abedulu and otuer aore northern tribes
wso olben preder eruss-cousis serrisges. These kinde of

preferentiol marricges are cuadewnsd Uy tue umalhosa as

inceatocum. (see C.1 above).

The initial step in 2 Yhoea merrisge may De taken either
by the parents of the girl who will look for =z husband for
th‘u sesce

20+ §, nogers: Native tdministration in the Union of South

ifrica (1933), pe 233
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their daughter, or by the parents of the young man or the
young men himself who will look for a wife. 26, The latter
ia the more usual.

it ie customary for the parents of the girl to look for
a husband for their dauchter when they see that she is growing
¢ld and ng vet no marrisge prnposal. has bern veceived. She
will then usually be sent to an 014 man who dare not refuse,
unless the girl ia of very bad rapute, The ikhagi in this
eape 1p lean than thet usually given for voung iintombi
{girle) of commoners. In the omne of a Chisf's daughters
the ikhegi alue is lese then that uweuslly siven for princesses
but highaf than the ikhasi for coumoners.

Thip method of mmtohing 18 also practised among Chiefs
with the object of oreating a bond of friendship and alliance
betwean the two tribes. Fharhabs, the Yhoea Chief, for
inptance, married his daughter Yess to a Thembu Chief, Meny
ofbar. Oflege have, semy Sholr SaPRSere..to, 3N SPAROOR.SHlafe
A Bﬁxﬁ%’nr notable example was the case of Pale, Chief of the
amgXnoss to whom two girls (from 4ifferent tribes), the
nothers of Gealeka and Eharhabe respectively, ware sent by
their respective parents {(see Chapter IV'.

The intinl step here is to gend along twe men (sometimes
only one)} calied gbahloleli (those who go to spy for another),
with an assegai to the umal of the young man. In negotiae
tions batweon Chiefs these adahleleli will go to the isi
seba 12 where they leave the eapezai: nmometimes under a
mat. 1% may =loo happen that the asnegai is stuek inte the
ground in the inkundla. Onee this aot has been accomplished
the abahiolell take 0 their hecls and return home.

?(:)r LK LN 2

26. Soe alsct  “oght The ama¥thoss: Lixes end Customs, p.ze'v.

:"""‘“'}‘B&’ia the pat where the amaphaksiil sssembdle to dis-
cuss metiers, maybe a case deforve Judsment.
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For sve thMnt of their errand they are sntitled to
& beast from the father of the girl, |

“he young man'e peuple knw whatl the sssegal means and
have to decide wiether they wish to open marriage discussions
or reject the propusal, which is elfected by sending back
the assegai. Iu the case of & Chief, the sesegai le hardly
ever sent back, ‘or it is degradiag to the Chief snd a grave
ingult to get bmok the assegai ne sent, and 1t may even de a
gause of war.

if the Uniel hee seut the assogai to m rich commoner,
wio refuses and returns the sesegai, the Chief will "eat"
up the couuoner, that is confisoate al. his cattle.

~he sanme procedure is followed by abantu sbomnysms
(cosmeners) though if the sssegsi is sent back, the father
of the glrl Las uo remedy in spite of the fagt that it is an
iugald.

Sometvines The uduli (bridal party;, is got ready and ne
S0oner Lmp Lhe sbauloledl returned thas tue bridel party sete
out o the waigli waegye the ascegui has been left. This is to
preveut tue oluer. pariy from chaugiog ive nmind. Yor, once
the wdull has made 106 appearance, it is. taken for granted
et the people o1 We young maa will sot turn down the offer
and the parcies will proceed with the marriage negotiations.

it happened that a Xhosa Chief in the Ciskel once seont
& grl of L @ famdly %0 a rich commoner in the distriet of
“lngwillismstown without giving the mar @ timely warndng.
Voly & few noure before the arrival of the uduli 4id the man
know wiat was bhappeulng. 7Tue marriage went through.

Unless s priccese ¢f royal bleod waom they sgree to, ie
gent to a Chief, als amaphaxatili will usually look round for
2 woman suitable for the Cuief to marry es uie Oreat Vife
whe will then become the “woman of the land” (see Chap. IV)

darrloge negotiations are nowever, usually opened by
Qi family of the  joung man. The method of sending an
umaloleli with an assegal ls aleo adopled waen the prelimi-
naries are opened by L.v young man and his people. ‘hen

Mmanrd aon
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marriage negotiations ar. tu be carried on the matter is
discussed in the open family court. it is not only the
ikhazi, a® was said above, that is the deoiding factor in
opening marringe nesotiations. All the points discussed
above (sub B) are matters that ere gone into.

Ap rOOn an the assegnl ie retained, indicating that
the other porty is willing to open negotiations, the first
preliminarice are over and one or more, but usually tweo
oonozakuraku (sin-. unesakusaku), “mastars of ceremonies”,
are appointed by the family of the young man to proceed
further with the negotiations. Le conozskuseku are at the
hxad 0of nll the ceremonies and mct for the parente and the
youngz man, They will go t¢ the family of the girl end dis-
cuss with taem the proesvecte of the marriage and the ikhasi.
SIFTS:

The diseussi-ne are lengthy and te¥e place more than
onoce or twice, :md the family of the girl will ask the
vonogakuzaku to show that they are sincere and in earnest
in negotinting for the marriesge of the daughter of this umsi.
Hereupon the femily of the young man will produce proof of
their sircerity by handing over to the girl's family, the
ipinysniso or earnest-beast, ecither an ox or e cow. This in
fact ie & pledge, and it indicates that the parties are now
at one, and that the negotietions have resulted in an engage-
ment oy betrothal (see sudb ¥, below).

Under certain conditlons, e.g. great droughts, cattle
sieknesns or aomet_lling lj.ke the cattle~killing delusion of
1856, when ecatile are very searce, aomtﬁ.mg 1_@:: an assegai
may be given as an isinysnise. in instance like this
aeourred asong the royal family durdng the time of Sarild,
Japt after the dqlusion of 18%6.

Prom now on certaln other gifts slso pasc between the
two femilien. During the pericd of betrothal the young
girl will buy beads and make necklaces and other decorations

LA R
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for the youny man, Tho young man, on the other hand often,
aay be as a result of the ukumetsha, gives to his bethrothed
some gift ealled umnyobe whioh really les u gift for the
enjoyment of some privilege. ™hip gift-custom should not
be confused with the ukuayodbs custon wnish 1z found among
the amafipondso in the gane of sdultery and whileh bears a
differant charscter.

NMeanwhile the yassing of the sl 1o alse fully dis-
cugsed, Tor without 1ol¢la thare onn %o no binding marrige
in Xhoas Law.27' Thera 1# & transfervacs of lobola cattle
slready daring the period of betrothal.

¥here, during tetrothal lobola cattle huve passed from
the younsz man's family to the girl's, and any of these
cattle die bVefore the marriacze is compleoted, it is incumbent
uporr the family of the zirl %o report the dcaths to the
young man's fanily and alec to exhibit the skins of the dlead
animals se proof. Tor the loss in such a case is the loss
of the person who hands over the ikhazi. Thould the
family of the giyl howsver not 46 th's, they mist dear the
tons. 3¢
The ikhazi as a rule consiaste of, and 12 alwavs spoken of
in ter=s of oesttle (iinkomo): but 1t munt be well undaxs
stood that according to the ama™™osa thaore 1s no limit teo
the mumber of cattle given as ikhagi, nud 1t is usual for
the family of the woman to demand a Geast after the dirth
of every child. They may Lowever, incite the woman %o
return home, and enset more lobols cattle from her husband
under the ukutcleko custom (soc below),

Thare seee

27'K2akuuyiswa vs, Htshangase (1597) N.A.C. 1T}
Lige ve. Bughulae Makali=ma (1931} %.2.0, 180

Sipoxe and Delayi vs. hweawana (1919) H.A.C. 205,

230 adoyi ve. Hoetoso (1911) ¥,1.0, 174, This gives the

true positicn in Xhose Law.
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There wos a general minipus number of eattle in the ikhasi
among the abantu abamnyam, for instance eight to ten heed for
the intombi of a commoner, Thers wig 10 sich alaimum among
Chlefsy, in sooe csse the mamber of lobola catile might vary
Troa sboat twenty o vwer oug hanlrel. Che angYhoss have
cxpresge! Lils view over sud over tc me, viz., that the ikbasi
ofandt g a delialtely Tixel! nonber of cattle.

The two fomilios mgroa 0nly o the firet plooe o B9
"posedble” aumber of eatlle o be fumded over, und in the second
placs on the nuaber of #altle Lo B¢ handed over befors the
Barrisgne oan be osisbrebod,

Tue sumber of cattls given ns ikbas! way Ye influenced by
certaln cocditic » suoh an davasteiing drougkie ond sickness of
esttles or, by circurctmpore like the ‘oo quuse-apisode (oattle
killlzg dalualion) of 10067, Under sueh circusstances the
ikhegd may oot only be fixed ot a4 pmalior nunber of eattle
bat other thincs 1ike apneruis, choep, herses, hogs, and even
meslies and mouey may be wubstituted for cattle; but sush
erticles will alwaye Be oslled iinkend, ¢stile.

"he onttleo forwing the ikhagi coma frox the father of the
vouny man in the firet LDetwice; he is lsgelly compelled to
Welp Bis &on to lobele bls firet wife. “hould 46 not have
gufficlent cuttlie, is brotihers will help Bimy ond they will
heve o elads 4c tihe ikbsgl of oue of Wie éaughters born of the
wife thiey thue haelp Yo labols. ¢ family of the gon's
futher can ba cuopelled by the Chisf 4o bLelp hiz {(the father)
to lodbels o wilfe for the mome "ut aftsr the father and his
fanily have sas! tod 4he son So got Lie Jirst oife, they are ne
longer responsibtle for helping hin o lviola any more wives,

It sometioos Maprens that the fther alliocates his eldest
daughter to L o eldeet gun wbo will then et the lobela oattle
glven for ihic deughter; bolh o2iddren veuslly belong to the
obde fudlu or wife, B L n father may alse alliccate a daughter

of ooe indlu to » eon of woother Indlu £ ther are no girls
DY eens
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by the latter. The following supports this view: "The case
naving been submitted to the Hative Assessors, on the gquestion
of Netive Cudom, Lindinxiwa and Mabls (Goslekas) say that the
tronefer of a daughter from the Great Fouse to the Hight Hand
douse is in accordance with Native Custom, and instance cases
in Hintsa's and Kreli's families in wilch this was done.*29"
Until the marrisge is consusmated, however, the ocattle handed
over to the Iather of the girl or her family, a» the ikhasi or
part therecf, atlll belong to the intended husband's family.
Therefore, until the bride has been handed over toc the young
man and hie famdly, her f{ather and family csunot acquire
“ownersilp” of the cattle., At the moment when the girl is
handed over her father aund femily become owners of the lobols
30. if the cattle are handed over
to the uwduli, and thie ie ueusl, the udull sccepts the cattle

catile in thelr possession,

we ropreseniatives oL the Isiher of the girl for whom these
cattie were given,

The ikanzi handed over by the young wan snd his family to
e family of the girl belongs in the first instance to the
father of the girl, 2wt if his brotuers heve contributed
towards the wedding outfit of the girl, they obtain a right
Y olaim pari of the ikhazi received for the girl. This claim
is iw tituted under the ukufasiwa custom, whieh cﬁata has been
fully described as followe : "Ukufskws applies where conthi-
butionsg are mude in conneetion with the ceremonials connected
wilh the puberty or marriage or sther circumstances of e women
in whieh the contributor is fakwaed or put intc the dowry of
the womanes..... the contributor expects 10 receive some return

TOr ceess

23+ weshotshise ve. Mtdotshiss (1, Ned.0.) 100.

30. Lucani ve. ¥hugweni (1910) R.AC. 27.
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for the contribution made by him; 4n the cuse of ukufakwa, froi
the dowry of the women in respect of whom he has dbeen 'put in";

dgaln, " ‘kufakwa ile a common form of contract among Natives
acd is well known and recogaised by the Courts of the Transe
keian Territories, and, in csce of diepute, requires to be
proved in the same menner as any other kind of contract.... it
is pot coatrary to the custem for a contrivutor to redeive more
then one beust Ifrom the girl'e lobela if bis coatributions

-
exceed the value of ona beast."” 2.

Also, "where a man has @ ¢lalm on tue lobola of a certain
girl unfer the ukufakwa custom and she dies before he marries
her, he is ontitled te enforce such ¢lain agsainst the lobola
of the next sieter and so on to the last daught»r.""

8hould the people of the young msn ssoist him with the
iobole cattle, the custom of Ukwenszelele comes into operation.

Thie custon was well explalned In the case of Nobumba vs.
I'fecane, guoted above: “Ukwmenszelels, appliss tc the sffairs of
men, and is tne contribution of one man to ancther, usually s
relation, who is sbout to take to himsell a wile, and requires
cattle with wiich o psy dowXry... ..o« the contributor expects
to receive some return for the coantribution mede by him} «ee.
in the csse of Ukwenselele, [from the dowry of tha first girl
te be bora of the marrisge ia respect of waichk the contribution
bae boen made «.e.00 uider the cusiom of Ukwsuzelele the con-

tributor cxpects a return, sud may recover LU by sotion at law..
m LR N

31'§obumba ve. HWfecane (2, N.A.C.) 104.

52'¥hitticlﬁ: “outh African Tative Law, p, 392, This is
the true position in Xhose Law.
And mee: 1, Nkathleni ve. B. Wanjeni (4, ¥..C.) %3628,

Beunitfield: 1bvid. p. 397, and: ¥, T4t ve. W, T84
(4; §.4.0.) 569,
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there is pecullisriily in conmection wita the custom of
Ukwenzelele, that whan contributions under it are made to the
dowry to de paid by a ehief for nis Great ¥ife, no return le
sxpeated, ma the Chief is marrying the mother of the tribe.”"

Yith regord tu the ikhasi glven for n widow, see Chapter
Yil,

2 a Thoss narriare thezz-e.fors. thera ip a tranaference,

a handing over of = girl ¥y Yar father (family) to the young
man and his family, a4 at the sume tine a handing over of
ikhasi or a part therecf ot sore future dats, by the young man
end his Tomily to the father and family of the girl.

Theush o binding promise io sufficient, 1t is nevertheless
usual thet at leasst part of the ikbhasl, oo saiter how few
onttle, should pasa batwesn She tws lasilies dDefore or at the
time of marrisrco. 1T no%t, theu s vary short time after the
marrizce a portion of ths ikxhazl will Be handad over to prevent
the peorle of the ~irl from exacting 14 uader the ukuteleko
cuntom. T™his oustom is legnlly resorted to by the girl's
fanily vhen thay wish %¢ sxsct more cattle from the husband.
The cattle thon handed gver form pert of the ikhasi, and if
thehusband Joan not hand over the beast askoed undsr the
Ukuteleke cuntom, ho csnvot gus the =oman'z father for the
raturn of hie wife. In thin oonneotion sac: ¥. Solani ve.
¥. Manxiws (4, 7.3.0.) %42, an? :donis ve. Zssini (1, ¥.A.0.)
46, whioh expresses the gensral rule in Thosa law,

Yee further Chapter VI.., and: Heazile we. %ate (1,M.A.C.)
223, where this custom 1is resoried to in cass af dissolution
of marrisge. ;

This Bindisg promise whleh 1iis all trenssctions is die-

'md and agroed upon B e twoe Twsilias in the combined
inkundls at the wa=! of the girl's ceorle; may also teke the
forn of an oorscnmant whereby ths Wwridegroom "pledges his
aldest daughter ce a kind of security for the ikhesi of her
mother.” This in reolity means that the future ikhasi of
the daughter is the security. The pledged deughter either
remaing .o
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renaing ot the uwaai of her owa Tather se usual, until such
tizme as she mmrries, whereupon her ikhasi will go to her
mother's father or h's familys or, the father of the daughter
may nhand her over %o the pledgse; this, however, the amaXhosa
eay is not readils done, fuch an asgresment is something not
unususl smong the amainosa and 1t smet not de regarded as an
faumoral noniract, for the fathar of the woman acquires no
rights 1n the duughter of the pledgor (his son~in-law), but
only aeguires righte in the ikhasi of thia dauchter. This
practice haw nlso been sccrpted by the Native Appeal Courts
and holda zood for iIhoss Law."’

It i usually in the esaase of very poor people that the
ikhezi ie not immedistely handed over ia full, and then they
make use of the expression: 941 boleks, lend her to e, ?"
Thls doesm not mean that there ip ne marrisce or thet the bdride
is only lent to the voung man., It only means that the ikheszi
will be handed over as soon as possible, in the near future.

"he guestion ns to what lobols sctuslly i, has often

been disounmeed and different explanations have been attached
to it. T wish here to limit ayself to a few remarks only oa
the most importsnt thcorie; in s0 far ag they iwmply logal
consequences, bub o lesve other asvects of the problem te
ethnologista.

It iz contended 36

"that lcbola in & kind of ante-nuptisl
eontract by which the bridagroom (or hia fomily  gives a
aunber of cattle for the woman and her ohildren to her family
for hey subsistence wnd that of her children in case she

ghould secs

ey, Vatshs ve. . Itensduna (19%6) H.A.0. 41. Cape snd O.FP.8,

5

“See also:  Soge: he sseToss:  Life und Tustomsy pe 266,

3"800: Report and Froceediage of the Covermment Commiseion
on Hative Laws and Customs of 188%, st p. %0 et eeq.
tnd the “vidence of Hev. V. Besle at pe 147
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should become a wiéot. or when alke ig in need,

“ale cuntention canuet be ecorrect, for the cattle pase on
to the fawily of th. woman snd ghe has no ¢laim whatscever in
Yhoss Law to sny of the cettle given se ikhesl.>!®  Futhermore
should the marrisge be digsolved se & result of the behaviour
of the woman, at least part of the ikhazi (the original eattle
whera posaiile) mmat be returunsd to the husband of such womsn,
i T

inother o»;::;:IERVia “hnt the lobola cattle are given %o
the family of the girl for sudbsistence in case she should
become a widows  but this aleo ecsnrot bs corrset, for as a
widow ghe has the undisputed right v remain, and if she 18 a
mother of children she is expected to remain, at the umsi of
her late Lusband. The heir of the decessed husband must
support and cars for her and her childrens and whenever she
returns to her own people she will be received as a daughter
G the umzi and be treated as such.

Reither ia the ikhazi honded ove: to the family of the
girl as a guarantee of good trgatment by her husband and hie
family during nle lifetime. Tor, if she 18 ill-treated,
Thosa Law provides a epecific remedy: she may take advantage
of the firet opportunity sne gets and returs to her own people,
and the ukuteleks (noun: uteleko) oustonm IBs izunediately comes
into operation. This 1s a custom under which the family of
the woman is allowed to teleka or hold her back until sueh
time sa her husband shall have paid st least one beast as &
fise for ili-treating the woman. Z“ee Chapter VI.

Perlaps ths moant comeon theory is the one of purchase and
sale. Tule theory wme rightly discarded as early as the

uineteenth . "o e

37. But ge«: Soga: The ammincza: Life and Customs, p. 277
whars ths contrary view is expressed. This view

’
{s glso ingorrect.

8. Ldonis vs. Zasini (1901 H.A.G. 46.
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nineteenih ceatury, later wiia by Chepstone la 1582; 39. and
Boreover by all «thnologista who hal studied the sudbject.

The substacce of & conteact of purchase end sale in
fhose Law is totally difgcent frow thut of lobola, though in
appearance they may regewable sach ather, Yith the amaXhoss
there 1a no thought of,und 2o aasociation with, a contract of
purahitee ool anlae when the coantract of lobols is discunsed.

The legal consequences aleo are totndly difierent;
Purghuse end snle gives the now ownsr the right of "ownership"
and the right of Adisposition or alienation; the rights of the
former owmer in the subject matter cemere, Through the mdium
of lobola, nowever, a relationship of rutusl aflinity between
two people and their familieo, is orestel. ‘ndy juet as one
earmot - in primitive law - in connectlion with the composition
or atonement money for a deceamsed person, speak of a purchage
prige for the deceased or the gale of hls person or body
(esrpse), so one camnot in connedtion with the lobola spealk
of a purchaseprice for the wommn end the sale of her person or
body.

"Hp person among the athoaa is of a fixed value by which
she may be sold, because the amaihogs have never known that a
pereon possensed of n soul ecould be seld,’ 1304

The inportonce of this purchese ené gule theory from a
Judieial point of view hup cense! since the legislature has
in section 11 of sct 37 of 127, recogrissd the eustom and
has provided “thet it shell not be lawful for any court to
declare that tne custom of lobola ..... is repugnant to (the
principles of pudlie poliey or autwral Justiece).”

:‘-M L ENE N )

3% see slso: Report: Tutive AfTaire Couclpnion, 188%,

Angwer to ‘ucation 402, :
Hote 13).

preesel by somecne but the origin of this quotation is at
present unknown to me. This guotetion is so str

that It would be 2 pity not to make use of it, which I do
with due apology; I canmot find the author in 3 notes
Vide: Pro«oun!: of "ative Affairs Commiseion 1383
at p. 210 pay. A

.

,7 [ Sonmething to the effect of the above gquotation was ex~
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The loave Dr. A. Trepf, & missiopary at Stutterhelim in
the Ciskeian Territories, in bis ¥afir-English Distionary,
gives the following about lobela: "The 14ea lying at the
root of this cuntom ig that the father suffers loss by the
marriage of a deughter. fe i deprived of her assistance,
and has = juet olaiwm for emponsatian."w‘

To = cortain extent thie gompensaticn-theory of Ereff
geens correct, but hie exrlanation 8ces not cover the whole
guegtion or suhatance of lobola.

lobala - in my opinion -~ may %o a larse degree be looked
upon as & kind of comvensstion; Imt the term compensation
ghould net, me by Kroff, Ye viewed only in an economic or
commerciel. light, for it also hs2 a relizious, magic, a social
and a legnl sarectd.

¥ith regard to the legal sspect of thie compensation, it
suffices hore te say that there can he no valid and binding
marriage socording to Xhosa Law i€ the passing of the bride to
the family of the bhpidesroom has not “een counterbalanced or
compensated for by the passing of lobole omzttle {(or an agree-
ment to this effeet) in the reverse dirsction. (fee @ belew),
OZHFER GIFTS.

‘¥here » girl of royal dlood merries, it 1s customary for
hey father to pend eleo inmipgunmu, girl servents, with her %o
serve hia daughter, These servants usually soeompany m
uduli or bridel perty, and remain at the umgi of the girl'as
haatand, ror where they usually get marrvisd, The imiggqungu
ara the deughters of ssaphskathi. If they narry while
gorvirg the wonen whom they have aceompanied, the amakhagi
will gn}‘im touge of this women wiom the imisqungu serve, and
will be inherited by the OSreat fon of this indlu. Put thie
indlu le in retwn responsible for the meiatenance, support

nad senee

'w'aei mleo: Sfoga: the ssa¥oss:! Life and Custons p. 264,
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and welfere of the imigguogu servisg 1% as if they were in
Tact the faughters of thie houvse., The wedding outfit for the
imiggqunga 48 elpc supplisd by thie house. It L8 sald that
mome of the imiggurgu eeat By iharhebe with hie deughter Tese
actually got asrried at the ussl of Tese's buaband while the
wiuld wee atill there swaiting the fipal settlements in cone
nection with tie ikhasi for Teme.

One of these girle will be an impelesi, or & kind of
nuree. Che is always sent where a daughter of roysl blood
marries and ii is her duty to look after and care for the
wopan snd ner future child. Yhe son of the ivpelesi of
Noudwe, tie wife of Uarili, ie ptill living,

The war Letwe.n Gangeliswe, the sbethembu Chief, and
Sarili, the Jaramount Chief of the emeXuosa, wes started on
account of an impelesi. farili married his daughter
Nowkalulo tu Janmeilswe and also sent Hongzokozelo ae impelesi
Gangeliswe iiked the lmpelesi, pa.d her attentions, slept with
her, and arcuser the jenlousy of his wife Fomkefulo. A
quarrsl etartved wihlch resulted ia Gangeliswe beating his wife.
Jarilli resente. thls act of Gengeliswe's and weged war on him.

fot only giris but alse mwen gervente are often sent with
& girl of royal PICOd O serve Ler nouse. Thess men, un-
married, arc taken @ being the ehildren of the indlu of the
girl they asccompany (though they caunot become heirs) end the
masband of t ds girl is responsible for tnen end bound to
ansist them to lobola thelir first wives. These men are
commonly callsd fzicgka, eservenis.

Isfure he ubdull lesvee, the bride's wedding ontfit le
prepared, t is usuel for her pasternsl unclez to contribute
towarda this outfit, for which costribution they he¥@ a claim
to a part of the ikhezi of this girli, under the ukufakws
cugton ao set oul above. ihe wedding cutfit (isinto zo ku
tohaln) cunsicts of uew blankets, mats Lo sleep on (ukhukho)

and sese
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and %o oat on {iuithebe), a pol, a busket, and some other
housebeld neoonritics,
GIFprs 23 CATTLE.

spart fros the household neces=itiam the bride im sleo
seconpanied by usually three head of cattle, vig. ilmpotule,
ingalkwe, snd ubulunga, Hecsuse theuse cnttle sre of great
jsportance ir “hosa Pamily Lew, it is proper to nvi a more
detulled decscoription of eunch:
(1) LWPUTULO, usually an ox, though 1t may be a cow, is an
enizel given to the hridal party br the father of the hride.
It 18 taken froem the sattie of the houss of whieh the bride
is s inmate whon the udwli prcmmda' to the umsl of the young
anne If )t im taken from snother nouse it muat be replaced
and ugusl.y ie replaced irom the lobola osttle received for
tuls daushiter,

ine lmpotulo %east 18 given to hembisa, decorate, the
sride and to provide for the widull woen teey arrive at the
bpidegrovs 'y wand., Soxe of dhle aninal’'s meat is slao given
o the peopie of thw young maa's uszi. By giviasg this beast
te e daugnter, the father indioutes that she is s girl of
statuy snd a0t oue that phuss enxiweni, one thnt comes from
"the gutter”. The suimal was formerly given %o daughters
af yoyal Lieod onlys fut voe sbantu absmnyssa also adopted
buls eustom, whloh teday is deeply~ro ted in Thoas soelal
1ife.

it nust be well understood that no legsl but only a
moral obll e ion rests on the father to mive this beast to
Bin daughtar; 1% sbows good maxners and sakes nis daughter
more welconm and accepiable o the ln-laws who will get &
yortion of thin Yeest when 1% 18 slaughtered. 1t is fusher
procl %0 thes thnt the man of thedr ussl ie sarrying s givl
of atutus ond of wod reputes It sleo aote as o kind of
ac'qy-naue.io:. to the sests for the meat they will miss on
aooouat of the ostile thay have Yo give sa ikhasi to the

" _ fanily ece.



https://scholar.sun.ac.za

60.

family of the girl. This beast moreover, serves as a con-
tribution from the family of the bride towards the marriage
feant.

It seems as if the name "impotulo" dates back to the
time of Sarili, the Paramount Chief of the amaXhopa. On a
certain day he decided to take possession of an umzi which
belonged to one of his subjects called Tyabinkobe. Because
of this act Sarili received the nickname (isiggulo), of
Tyabinkobe.

The beast that was sent with the uduli was formerly
called "inkobe", hard-cooked mealies,to indicate that the
uduli had food, meamlies, to eat while at the umzi of the
bridegroom and te fore the consummation of the marriage.
When Sarili got the nickname of Tyabinkobe (cooked mealies),
his daughters-in-law, oomolokazana, and other women could,
for reasons of hlonipha, no longer ¢all this beast "inkobe",
But also male relatives of Sarili avoided the word "inkobe".
On account of the hlonipha rule the beast became known as
"impotulo”. Older men among the commoners, however, still
sometimes use the word "inkobe", but the word "impotulo" has
come to stay.

(11) INQARWE:

This beast is sometimes called ileqe or inkomo yeselwa,

a beast of the calabash. It is either a cow or a heifer
due to calve soon and ies a gift from the father, u ya m
hombisa, decorating the bride. It is her own personal
"property" and is there tosupply the woman and her future
child with milk; for this reagon it is sometimes also

called inkomo yesondlo, a maintenance beast. The husband

has no claim to this animal nor to its progeny, though his
consent is wanted should the woman wish to alienate this
beagt, but as a rule it is inalienable even by the wife her-
gelf. Where the husband with the woman's corsent disposes
of this beast he must, if he alienates it, replace it by
giving another beast to the house of the woman, which beast

p Y= [N
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is then considered to bde her ingakwe.
(211) UBULUNGA:

"Inkomo yobulunga”, the beast that makes well, is a
sacred animal to the amaXhosa. It is the absolute "property
of the wife and the husband has no claim whatsoever to it,
Thie beast is inalienable as a rule even by the wife hersolf,
and it or its progeny can only be slienated should the woman
give her consent, which 18 the exception rather than the
rales The Chief himself willmapect this possesnion of the
woman and avoid confiscating ite It io the only enimsl that
stands in close relation to the health and good fortune of
the woman and is sometimes said to be the umpefumlo ox
breath (life) of the woman. It i@ her best iyesa or medicine
when she is ill: from its tail hairs are plucked and a
neoklace, intamdo, made (ukuowithae intembo). This is worn
arcund the neck and aotes as a charw warding off all evils
from the woman. '

The woman has a right to demand an iakome yobulungs
from her father or his heir and successor, when she marries
(or is re-married), or when the ubulunga beast dies and she
is left without one, and 1t cannot be refused her., It i»
alwaye a cow or a heifer, an inkomo yesidunu, and must be a
beast from the f ather's own umsi, and one of the cattle of
hies own kraal.

The father may give a temporary ukulunga beast 41.
inkomo yesibamblso (a temporary beast), in ocmse he finde it
impossible on acoount of circumstances, t: give her s per-
manent oneo, and this one may be either a ocow, a heifer or an
OXe If it be a ocow or & heifer and 1t has progeny, the
father will feteh tlese cattle and leave a permanent ubulunga
beast, inkomo yomiselo (a pormanent beast), for his deughter.

Bhould sees
8le soravula ve. Melane (2, H.A.C.) 89, . In this case it

wos also stated that the first heifer calf must be
allocated as the final ubulunga beast.
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Should the temporary beast be an ox, he muat later replace
it with an inkomo yesibunu, a cow or & heifer.

The ubulungs beast, the temporary or the persanent one,
need not necessarily be given to the bride on the day she
sets out for the young man'e umzij it may be given after she
has been married for some years. A certain woman in Willow-
vale district, for instance, rece ved her ubulunga besst
when her eldest son was about five years of age.

A temporary ubulungs beast does not belong te the hus~
band nor does it become permanent on his death, therefore it
cannot be claimed by his heir and successor as was rightly
contended by the Hative Appeal Court. 2°

If the widow returns to the umsi of her father she may
take the ubulunga beast and its progeny, and these she may
use for the support and maintenance of herself and her
ehildren if it be a permanent beast, or if it be not a
peraanent ubulunga beast, her f ther may retake possession
of theve canttle and hand over one or more to her. These
then become her absolute prepom.”' (See Chapter 1V, 4).

The marrisge described below is an umdudo ozeleyo
(umtshato, or full dress marriage ceremony). Vhen all
arrangements have been made, the wedding outfit snd other .
gifts to the bride are complete and the people of the young
manare ready, the time arrives for the bdride to go to the
unsi of the young man's femily to be married there. For
this purpose her own family will select men and women to
form the uduli or bridsl party, who must accompany hor and

WhO sseos

42.4. Dyanti ve. P, Linige (1921) W.2.0. 365.

43+ gombuyana va. Htuntu and Meyibili (4, N.A.0.) 365,



https://scholar.sun.ac.za

63
who have formally to hand her over., The parents of the bride
never go with the uduli,

The uduli consiste of wen, elderly women, and girls of
more or less the em=e age as the ride; all usuelly relatives
on the father's aides They asccompany the bride and ocarry
through the marrisge transactions st the umsl of theyoung man
as the representatives of the family of the girl, whose parents
40 not atteni the marriage cersmony.

The udull are asccompanied by the impotule, the ilngakwe
and perhaps the ululungs beast, and carry the wedding outfit
as was said above, If thay arrive at the umei of the young
man without the impotulo, the young people of this umsi will
20t let it pase unnoticed. During the night thay will secretly
place wet cow dung in front of the indlu which has been set
aside for the bride and her sssociates. On seeing the cow
dung in front of their indlu the next morning, the uduli know
what it means: the people of the umel expect an impotulo
beast! And, to prevent any ill-feeling, they will immediately
gend back home to see whether an impotulo beast cannot be
obtained.

I know of an instance where a sub-headman was chosen by
his family to cocompany the uduli of his eldest brother's
daughter. They 4id not take an impotulc beast with theam. On
the morning after their arrival at the umsi of the young man's
pecple, they saw the token of disapproval in front of thedir
isdln, The sub-headman and uncle of the bride was sont home
to try and reaise an impotulo beast. The marriage ceremony
was deferred until he returned. After much trouble a beast
was bought and he retwrned withity it was the impotulo and
everyone was satisfied,

¥hen the bridal party, arriving at the umsi of the young
man late in the aftérncon, cccupy the hut (indlu yeo duli), as
a mark of friendship and hospitality, they are given a goat
oalled umthul' cntabeni, taken fown from the mountain, to

| slanghter .....
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slaughter. This animal is brought and held in front of the
door of the indlu occupied by the uduli, and so symbolises the
welcoming of the bride to her new home.

The impotulo benstis alaughtered on the day following the
arrival of the uduli. It ie slaughtered in the ubuhlanti
(permission, having been asked to use the ubuhlanti) early in
the morning by the uduli, with perhaps the ascistance of some
amakwenkwe of the young man's umszi, and the carcass is cut up
into dfferent portions. 4

The day after the impotulo beast has been slaughtered,
towards the evening, the uduli ie notified by the people of
the young man that the bride who has s0 far not shown herself,
should come out the next morning to be examined: intombi mavi
Dbonwe ngomso: let us see the bride to-morrow.

As soon as the bride and her female companions are ready
the following morning, they leave the indlu yoduli and proceed
veiled and slowly towarde the ubublanti or cattle krasl. The
bride carries an assegai (umkhonto) which she sticks into the
ground in the entrance of the krasl or sometines places under
the mat they will kneel on. The bride and the girls then go
and kneel on a mat in the centre of the ubuhlanti and slowly
unveil themselves and completely uncover themselves from their

the unveiling ceremony.
head down to their hips. This is the umgugo ceremony/ After
the young man and his assooiates who have been eitting in the
ubuhlanti, have scen this and offered their eriticisms, the
uduli returns to the indlu yoduli, The famdly of the young
man ususlly now slaughter a beast or some stock a0 meat for
those present.

As they prepare to leave the ubutlanti, the bride secretly
hides some gift, nowadays money (formerly an assegai would have
been enough) as a reward, under the mat on which they have

knelt ...,

°f The ama¥ogat Life and Gmton. Ps 231, for
out ng up and division of thig animal
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knelt . This gift is ounsidered to be an offering to the
iginyanya, ancestral spirite, and to belong to the umnin' umsi
(kraalhead) who acts as medimtor between the psople of the
umzl and the {zinyanya. It is an offering lest the izinyanya
be offended by the £ act that a female belonging to mmother
umsi has entersd the ubuhlanti of this umsi. :

After this ceremony further discuseions with regard to the
ikhagi may tske place, while the feasting and dancing goes on.

The lest step for the family of the young man is to
slaughter & goat for the bride, roast a plece of meat and make
her eat of 1%y at the same time che is given some milk, usuall)
sour milk (amasi) taken from the calabash, to drinsk, ons or two
sipa being enough,

This act is omlled ukutyls' amsl (to meke her drink milk)
and is done in the pressnce of at least one of her male relative
who aots aes a witness, and her husband. The girl is thereby
introduced into the family circle as the wife of the bridegroonm
Wow the marriage ceremony is complete and the marriage has been
performed, and the bride is a member of her husband's family.
Cohabitation takes place afterwards and does not form part of
the essential requirements of a legal marriage. The uduli
may after ukutyis' amssl safely leave on their return jourmey
with the lobola cattle.

The uduli =may occasionally remain at the umsi of the
bridegroom for weeks or months on end awaiting the handing
over of lobola cattle to their satisfaction; but this does
not ogour very cften. Then Yese, the daughter of Rharhabe
married & Thembu Chief, the uduli of Yese, composed of more
than ten men and ten women, remained in Thembuland for four
years while the abaThembu slowly added to the number of lobola
eattle until the wduli were catlefied.

The foregoing description is of an ordinary regular and
full ceremonial marriage, nowadays celled an umtshato. It is
2 set of proceedings that is observed especially in the ocase
of rich people and people of status. In ecase of Chiefs, the

Great se.e
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Great ¥ife will always be married sccording to thds ceremony,
even in case she is thwalsed or carried away (see ¥ below),
for then she will afterwards be sent home and retur: with an
uduli to undergo the further process deseribed above °

The poorer classes 40 not indulge 1a these grand proceed-
ings, but limit themselves to the & orter ceremonies which
reach their elimax in the ukutyis' smssi. Though the shorter
ceremony -culminates in the ukutyis' smesi, I wish to draw
attenticn to the faot (it is treated of fully under G1, below)
that the other essential requirements of a legally binding
marriage are also present, vig: handing over of the brides
comsent of the young man and hig family on the one hand, and
the consent of the father and the implicit congent of the girl
on the other hand; agreement as to the handiug over, or the
actual handing over, of the ikhasgi, and the ukutyis' amasi
ceremony.

(4) BENIXIS' AMASI:

it is contracted at the umsgi of the bridegroon's father
whers ne other ceremony takes place but the slaughtering of a
goat and giving the bride a plece of its meat rossted and a
fow pips of amesi (sour milk) in the presmnce of one male
relative of her family andher husband. This ceremony is com-
bination with other essential requirements already complied
with, de sufficient to creste a legal and binding merriage and
to make the tride the umfasi of the mans There are no dher
ceremonies, nor are any other ceremonies needed,

It may be that the young man is too poor to hand over the
ikhazi immediately but wishes to marry the girl., Thereupon
the family of the young man will discuss the question with the
family of the girl and if the girl's family agree, and s
general agreesent on the ikhasi has been resched, the girl will
a8 goon as possible be sent to be married to the young man,
not with an udull ae in the case of an umdudo omeleyo (umtshato)

but s-companied perhaps by only one male relative to attend
the eree
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the 1k tyis' amssl ceremony. This foram of marriage is
resorted to in order to cut down all expensea and to hasten
the marriage. (‘ome ecall it an "emergency marriage”).

There iro cases in which people are satisfied, for the
time being, with thie poor-class type of marriage ceresmony,
the ukutyis' amesi; but later they decide to give a better
status to the marrisge by making use of the umgugo ceremony
(kneeling of the bride), in the same way as, for example,
Chiefe do when they have made use of the ukutyis' amasi
ceremony in ceses of Ukuthwala, and thereafter give the
marriaze a better status by making the bridé go through the
additional ceremonials of an umtshato. For, the unguge is
not an essential for a legal marriage, bdut of secondary
importance, in order to make the marriage more grand and of
a higher status,

(11) UMBUQOs

This means to make the bride kneel and unveil herself in
the uwbublanti so that she may be looked at by the young man
and his companions. It ig really an extension of the
marriage ceremony by ukutyis' amasi, but the marriage thus
concluded is considered to be of a higher grade.

A woman who has already undergone the ukutyis' amssi
marriage ceremony and who therefore is the umfaszl of a man,
may be sent home, after a period of menthe or years have
elapsed, by her husband and his family, and told to come &
gecond time as 1f she had never been married before, in order
that she may undergo the umguge or kneeling ceremony. o
other ceremonies will take place, expenses are limited, dut
the maband of the woman will after the kneeling snd unveiling
in the ubuhlanti, slaughter a bemet or one or two goateor sheeg

. JETROTHAL:

Becmise the period of betrothal is distinguished ae a
separate and important stage in the proceedings towards
marriege, it should be treated of ae a separate subjeot, in
spite of the close comnection with the ensuing merriage.

AB ssee
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As has alread; been stated, thosa Law knows no stated age
at which the betrothal shouls or should neot take place sxoept
that it takes place at about the age of puberty when the
breasts of the girl are swelling {ukUvela kwa mabele). She
need not have undergone the intonjane ceremony before betirothal
or marrisge (“ee Chapter I). The young man on the other hand
ie expected to have undergone the initiation cersmony before
betrothal (See Chapters I end II).

During the period of betrothal the young couple metsha
with each other 4 and the girl is expected to metsha now
only with the younz man and not with other men. If she
@oss metoha with other men it may cause the young man
legitimately to break off the' engagement, or he may complain
t0 her people.

A betrothal does not necessarily result in a wridn
for another young man may oome along and be preferred by the
parents of the girl,*S* or the engagement may ve broken off
on either side for some other cause. If this is the case
only the pledge ie at stake and it will depend on ciroume
stances whether the isinyanlso besst (the pledge), with in-
erease, given by the young man will bde retained by the girl's
famlly as & penalty, or be returned to the young man's family.

An engangenent acoording to Yhosa Law, thmfm.' is »
verbal agreement to negotiate for marriage, between the young
man and his family on the one side, mnd the family of the girl
(and the girl to a lesser extent) on the other gide, reinforced

OF seea

4s.
46

Qadazayo ve. Neoso (2, N.A.C.) T.

* Bee also: Goga: The amaXosat Ljfe end Customs, p.228,
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or supported by the handing over of the isinyaniso M): op
Pledge beast, by the young man to the family of the girl,

Although the betrothal is s preliminary to a subsequent
marrlage, the engngement is a contract and the betrothal is
a legal position, by 1tself, and 1t never mskee it COn~
puisory that marrisge should tske place.

¥here the engagement is broken off by the young man op
hies family without good and sufficient cause, the pledge
beast together with ite inorease is lost ae & ’.nnlty“7°

It must however, be understood thet the pledge -~ or
earnest- beast has no connection whateoever with the ikhasi
already tendered, amd that the fate of the former in no way
influences the fate of the latter.

In the case of Nojiwa ve. Vubs (1, ¥.4.C. 57, it was
decided that where the young man, without geod and sufficient
Bause broke off the engagement, the futher of the girl was
allowed to retain the whole ikhazi already handed over by
the father of the bridegroom. *®*  ing 1n Mi11s ve. Blays
(1905) Bueh. 2.0, 244, 1t was stated inter alia: “If there
is a failure to complete the marrisge due to the fault of
the intended husband he loses his property, and the father
is not compellable to restore the dowry paid.”

“his is a mistaken view as far as Xhosa Law (Native law
in general) is concerned, for only the isinyaniso or pledge
beast with increase, if any, may thus be retained. This
beast 1 kept back, not sc much as “damages™, for in Xhosa

Law seee
¥ g 2,7 ety 216, spmst, s sioe

there are no cattle, 8¢+ On mocount of cattle
slckness, ste.

7 tucans ve. wvuewent (1920) w.a.o. 27,

48 See aleo: 3. Renayo ve. X. Nembe (4, H.4.0.) 124,
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Law there is no setion for “damages”™ for breach of promise
to marry, bit as & result of breaking the serious contract
reinforced by the pledge, whieh pledge was expressly given
te serve this purpose. Moreover, the father loses in faot
nothing, he still retains his daughter and can still aarvy
ber t¢ another man,

The object of the isinyaniso beast is totally different
from that of the ikhasi. The ikhazl provided to the bride’s
family for & very differsnt object viz. to compensate for
the expected transfer of the btride, will, because no transfer
of the Wwride will tzke place, cortainly have t¢ be returned
10 the young wmanj together with its ineresse, for the
ana’hosa hold that the inorease before marriasge form part of
the ikhasi. 49

To repeat: provided the marriage negotiations are
broken off by the young man without good and sufficlent
gause, the only cattle that may be retained by the family
of the girl are the isinyaniso beast and ite inorease.

There the girl or her family unleswfully break off the
sngagement, the young man will take baok not only his
ipinyenieo besst plus the increase, should there bte any, btut
also, though for a different reason, the ikhaxl already
provided, with their inorsane.

If the engagement is terminated by the consent of both
parties, the isinyaniso beset must be returned and also the
increase thereof to the young wmen and his tan}ly.sg‘ Aleo
the ikhagi is then restored in full.

Fornicetion on the part of the young man is not regarded
ae & legitinate reeson for the girl's family's bresking off

The cesne

#9¢ 5ge slso: "hitfield: South African Native Law Pe 96,

%0¢ yolman ve. Utleks (1906) Seymour, p. 17 expresees aloo
fhosa Law.
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the engagement or postiponing the marrisge and then also
retaining the isinyanigo besst with its inereasse, or for
retalning the ikhasi already handed over by the young man
to the people of the girls °'*  If they, however, do, the
young men is entitled to get back his pledge beast plus
inercase, ard also the ikhasi already handed over.

Until completion of the marriage, the ikhazi handed
over to the people of the girl, including the increase, bed
longs to the young man or to his family. Should the nego-
tiations be utroken off by the people of the girl, without
sufficient reason, the young man or his family are entitled
to recover all the cattle handed over to the people of the
girl together with their mﬁe. as 1s stated above.

in the case of Uyomfana ve. Klasele (2, W.A.C.) 95,
1t wae stated inter ealis: "If the marrisge negotiations are
broken off by default of the fathir or his daughter without
Just and sufficient csuse, the suitor is entitled to recover
the cattle paid by him, together with the incresase”.

This is proper Ihosa Law, buat the case goes on: "If the
marriage is celsbrated, the ineorease becomes the property of
the T ather, but does uot count in the dowry.," How this is
not Yhosa Law and I venture to say that it ie not Native lLaw
in general; in spite of the s tatement by Chief Dalindyebo
in Mdini Watyeeinl ve. ¥tampu Dule (3, ¥.A.C.) 102: "These
cattle are returnable, but not with increase, only the
originel number should be returned, as these were dowry
cattle.”

Theze casesshould not be applied te Ihosa Law, for they
have becn I submit, wrongly decided. The ineresse count
g8 part of the ikhami. IT the inerease do not "ecount in
the dowry”™ they should alsc not be restored when the

engagenent ...

Tepotana ve. 3inukela (1897) ¥.A.0, 22y und, Pontshwa
vs. Mei (2, K.A.C.) 147,
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engagement is broken off by the father of the girl without good
and sufficient Cause, for here too the inersase did not form
part of the original cattle handed over as ikhagi, The father
of the girl has no lesitimate elaim to the increase under any
circumstances. The inerease cannot also - as might be contended
be locked upon as o compensation for looking after and herding
the eattle, for this would mean the introduction into the case
of a consideration attached to & contract of a very different
king, viz. the contract of herding another person's cattle. The
cattle handed over as lobola, these very beasts snd thelir .
inorease, resain one inseparable whole and if the ikhagi is
returned, tils means the wiole of thelkhami plus the inorease.
Moreover, for his care, the father of the girl is given the
right to use the cattle so handed over to Lim, to cultivate
his lands, and he may alsoc use the milk,

The legal posmition of the ikhasi before marriagze 1s that
the cattle continue to belong to the bwridegroom's family who
provided them, until marriage is completed., And the increase
may be counted as forming part of the ikhasi. 2°  The father
of the girl has only an irterest in theee cattle, but they
belong to the bridegroom and his family,

In the case of Pescocke ve., B. Rango (19, 5.0.) 323, quoted
with approval by Xotme J.P., in M. Bidli ve. ¥ills (19, ®=.7.0.)
93, it was stated thati”....the ownership in the dowry cattle
d4id not pass until the marriage had taken place.® What 1is
meant here is that until completion, the lobola cattle that
have m to the family of the girl, continue to belong to
the young man and nis family; and this is the view expressed
also by Xhoss Law.

On the same principle as set out above, lhe young man and
bis fanily are entitled to the return of all his lobola cattle
Plus inerease (and also of theleinyaniso and its inerease)

handed ...,.

52. See alsc: Vhitfield: South African Hative Law, p. 96.
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handed over to the family of the girl, if the girl dies bvefore
parrisge ap & result of illness and if the young man is not to
blame. If they wish, as they usually do, they mey leave ons or
more cattle btehind, but there is no obligation to do so.

Pornication on the part of the girl is not allowed and itnis
entitles the yong men to bresk off the engagezent sund get back
his isinyanisc beast.

Should & girl, during her perioed of bdetrothal be made
pregnant by & man other than the one to whom she is engaged, her
own father or guardian can demand the fine, snd if the young
man to whom she is betrothed does not wish to break off the
engugoment (which he may lawfully do), he {(the father) may pass
the fine on to the future husband of the girl, or he may keep th
fine, which will then be discounted on the ikhagi, for a smaller
ikhasi will now be given as the pregnancy of the girl has the
natursl effect of decreasing the number of lobola cattle. ‘he
future hustand, however, cannot of hies own right claim the fine
for pregnancy before his marrisge to the girl. le may however,
88 was sald above, treak off the engagement and demand the

return of the isinyaniso beast plus inorease, and also of the

lobols cattle that may already have passed to the family of the
girl, plus the increase.

The forms of contracting marrisgzes =s described above are
regular forms of marrisges with a greater or smaller amount of
ceremonise. [ow other but irregular forms of contracting a
legally binding marriage with hardly any ceremonial, will be
deseribed, These may be grouped under the category of
Ukuthwala, but fitting in with Yhosa conceptions, three distinet
forms will be distinguished.

For the moment we note only the essential features of ihou
three forme of Ukuthwala, They are:

ano, alse known as UkugeagcCh,
elopement. There is no consent on the part of the parents

M.!‘. L E RN
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before the ukuthwala. Foth fauilies; or only the girl's
fenily are ignorant of what is happening. By pre-nrrangement
between the young men and the girl, the latter is carrid off ¢
the umgi of the former's father, Her resdetance is sham.
iutual consent of familiee and agreement as to lobola are
schieved, Uhutyls' amasi should precede sexual intercourse.
(44) Ukuthwala Kobulawu:

¥atually pre-arranged plan between families. The girl is
uninformed and is carried to the umsi of the young man's father,
either foreibly or consenting. The girl consenting, ukutyis'
anasl a® a rule precedes sexual intercourse. The girl reaist-
ing, no marriage can ensue. CGenerally lobola is already agreed
upon.
(111) This last form of Ukuthwala has no specific Thosa term.
There is no consent of either family, or, only the young man'e
family is informed. The girl resiste and is forcibly carried
to the umsi of the young man's father. Marrisge can ensue
only if the girl and her family consent, lLobola in prineiple
is accepted. dexual intercourse follows on ukutyisa' ammei.

Before I pass on to a more detailed description of these
different forms of ukuthwala marriage, a few remarks are
appropriate:

The term ukuthwals, literally meaning "to carry away"
has alwaye deen translated an? taken to mean "abduction". This
is e most unfortunate translation for, though 1t is literally
correct, the “nglish teram "abduction" invariably implies the
commigssion of a crime, which implication is not contained in
the Xhoss terz ukuthwala; while the Xhosa term implies @
marriasge by carrying the girl away, which implication is again
lacking in the “nglish term abduetion. Ukuthwala therefore
actually means marriage by carrying the girl away to the umsi
of the youngz man,

Neither should ukuthwala, as frequeatly happens, be
considered synonomous with ukugeagoa, to elope, for the latter
is only one of the three forms of ukuthwala that we dise

t‘w.ho sarE
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tingulsh.

I shall now diecuss the three forms of ukuthwala that we
distinguish, more fully:

(T) IEUTEWALA OKU NOE NA MYUMPLANO (URUGOAGOA):

This form of ukuthwalas alss constitutes a marriage in
ihosa Law, Under thie form the consent of the intomdi has
becn received, but not the consent of her family and parents.
It is agreed upon by the young man amd the girl that they will
resort to tuis form of marriage and later obtain the consent
of the girl's fanily. The girl's family will be faced with a
fait aceompli, nnd will have %0 decide whether they will give

thelr consant.,

The family of the young msn are usually informed, for it
is bis father or lewful gusrdien who has to help him to lobela
the girl, if she 1w his first wife.

This form of ukuthwsle is metually ukugesgea or "elope-
ment", which to some degrec defies the reapect owed to the
parents, but there is no trace of a crime being committed heres
and 1t does not even run counter to Thosa Low. It is snother,
though irregular, form of contracting a legally binding marriage
It is always a love matoh, and the young couple resort to it
firstly because they love each other but are afraid that the
family of the girl, or perhaps the fanily of the young man,
may objeet. Or, it may be adopted in cases of need, for
instance, when the man is as yet not in a position to give su
ikhazl. His idea in thwalsing the girl i» not to escape
lobola, but rather to find o way ® marry the girl ke loves and
then wailt and arrange about the lobola cattle.

The girl agrees to meet the young man snd his ansociates
at a certain time, at a fixed spot, to emable him to thwals
her. Usually she pute up = snow of resistance so as not to
be called an over-willing bride; but tais is all sham. Ihe
and the youns man have pre-arranced tis progedure so that they
day more easily marry and force the people of the girl to give
their consent.

1‘ o Ne
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It is this foram of marriage that is common among the
people, and that usually results in court cases: "'ukuyitwala
intombl means to carry off a girl secretly without her parents’
compent or the consent er'uny other person having the lawful
care and charge of her. It ls immaterisl whether she is taken
with her own consent or at her own suggestion or against hey
own will or whethe she is decoyed or enticed."

The above, quoted from a case in the Selected Decisions
of the Native Appeal Court (Cape snd O.F.%5.) 1933, Vol. ¥,
especially the last paragraph, does not distinguish the verious
forms of ukuthwala. Here nll three forme are indiseriminately
thrown together. If she 1s taken with or sgainat her own
congent but with the consent of her parents, then it is the
second form of ukuthwala, vis., ukuthwala kobulawu; see below.
If she is taken with her own consent and at her owsn suggestion
but secretly without the knowledge or counsent of her parents
and family, it is this form of ukuthwala, vig. ukugoagca.
¢here she is taken agalnst her own will and without the know-
ledge or consent of her family, it is the third fora of
ukuthwala treated of below.

Under this ukugeages the girl is fellowed up as soon as
poseible by her family should e young man not fmmediately
send word to her people; but the family of the young man
usually communicate immediately with her father and formally
ask for her in marriage. if she is followed up, dlscussions
as to the ikhaszl and marriace will immediately be procecded
withs, ¥hether the parents of the girl agree to the marriage
or not (and they will @8 s rule agree for the girl has already
been thwalaed and they are as it were confronted with the
seandal of the accomplimbed fact, their dsuwhter herself slso
wanting to msrry tiis young man), the young man will have to
hend over to the family of the girl en inkomo yokuthwals, &
beast for carrying off the girl without their cousent, for this
act is consideored as an iunsult to ihe girl's parents.

Lecord .ng to the ¢ircumstances under which this form of o
m“ ses e
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ihosa marrisge takes place, there naturslly is no question

of the isinyaniso or pledge bemst; and the compensation given
b3 the young man doss rot vecome merged Iinto the ikhari., But

the Wative Appeal Court has held that the fine paid by the

joung man "bscomes merged inte the dowry and is recoveradle

on the dissolution of the marriage as dowry." 3.

Theabove view expressed by the Court is not Xhosa Law (or
fative Law in general). In Yhoea Law & fine does not merge
into the ikheszi. . fine is imposed for e eriminal aot, or
some tort; the ikhazi on the other hand 1s that number of
cattle handed over to the people of the girl as a consideration

It is true that when a father gete ten head of cattle as
ikhagi and one as Yine under this form of ukuthwala (ukugoagea)
he will, when asked how many cattle he hes received as lobola,
say eleven. But, he does not mean that the ikhaszi consisted
of sleven; he distinguishes between the ikhaszl ss such and
the one bemst handed to him as compensation for the insult
Tfor thwalaing of hie dsughter without his consent, and upon
the diesolution of the marriasge there will be no question as
%0 the return of this bemst or ite progeny. fSven if no
marrisge takes place under these conditions the young man will
8till have to pay this fine. It iz usuel that mesrriage
ansgotiations are entertained by the family of the girl only
after the insult or injury done tou them has been "wiped out"
by the payaent of the fine.

The view that fines 4o not merge lute the ikhasi has
been rightly sdopted by the Native Appeal Courts in some onrges,
imsediately following the former, the decisions have been
reversed.

In the caoe of 2. Totoyi vee. 4. Sitemele (4, N.A.0.) 66,

it ...,

2% punlono ve. Mbusi (1908) ¥.4.0. 179.
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it wa» stated in conformity with Xhosa Law, inter alist “The
Native Ansessors to whom the question is submitted, state that
the fine ie not merged in the dowry. This agrees with the
opinion of the Native Asses~ors in a similar case (Shidd
¥ajeke ve. Nywegqweni Ugumana, (4, ¥.A4.C.) 64)." The Court
in these cases definitely laid down, amd correctly too accord-
ing to Xhosa Law (Native Law in genersl) that fines 4o not
merge in the ikhasmi.

- Unfortunately these dccisions were reversed. Thus in
Fo Moyl vs. 7. Ngengwana (4, ¥.A.C.) 67, 1t was sald inter
alia: ".....the fines slready paid become merged in the
dowry." ind, in another csse it was sald: "The generally
accepted opinion, however, is thut imwediately the agreement
as to marriace is concluded and something sdditional ie paid
as dowry thefines already paid become merged in dowry. There
is no difference whether the fine is paid long before or just
before marriasge."” 54. Further comment is unneceasary.

if the young man before ukutyis' amasi deflowers the
girl and makes her pregnant, he will have %o pay a besst for
the deflorat on, inkomo yokhora, to the girl's father and
8lso & beast for the pregnancy, inkomo yesigu (see Chapter V),
@ best of the belly, if the marriage nogotiations are broken
off. He has to pay these beasts, under these ¢ircumstances,
in addition to the beast for the insult as is said above,

(I1) UKUTHWALA KOBULAWY:

This is the usual form of ukuthwala in which the young
man and hie parents on the one side, and the parents and
family of the girl on the other side have agreed thet the
girl shall be thwalaed at about a certain time, st a ocertain

opot ..o

4 M. Mampondo vs. M. Hangunyana (4, Y.AC.) 7.
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spot, and taken to the young man's umgl, either foreibly or
consenting. She 1s, however, uod informed beforehand of her
fuature fate.

Let it ve understood thet in ne form whatsoever does thie
constitute "sbduction® in Xhosa Law (Hative lLaw in general)s
and no oriminal or civil sotion can result, because the parents
have mutuslly sgreed. This form of parriage wag resorted to
in forzer days and still ocours among the smaXhoss and other
Hantu tribes, though to a lesser extent nowadays.

The girl is ignorant (or knows very 1ittle) of all the pre
arranced plane between the farxily of theyoung man snd her own
fanily. She is not consulted because she is said to have no
say, & ke naswi, and she has no hoaring unassisted in the
family court, inkundls ys HAananves.

his form of ukuthwala is & type of marriage suddenly
decided upon snd is also somotimes said to be an an emergency

sarriage. 1t is done to oave unnecessary oxpenas in conned-
tion with the wodding outfit and other expenses at the young
wan's usgi. This ie when the parties to the marriage are
poor and the young men is unable %o hend over sll the lobols
cattle immediately.

1% is also resorted to as a fora of warrisge when the
young man and the family of the girl are afaid or sugpect tha
the girl may object %o sarrying this young man, and that she
way, in her objection, be supported by her fsmily. OFy it m
be that the young man is afraid thut another suitor may ocome
slong and get preference: therefore, to avoid this, he
gquickly agrees with her family to thwala the girl.

The method adopted to thwals the girl is the following:
The bridegroom and nls fanmily have pre-arranged with the
people of the girl about the thwalaing of the girl, and the
manner of the operastions. The girl ia sent, acconmpanied by
one or two other girls, at about the fized time (1t ueually
is in the afterncon) on the date Tixed to a certain spot,
gsually & river, 8 trading epre or some other wellknown plac

ot to make the girl suspicicus, 8o that the young man h:nl
Hew



https://scholar.sun.ac.za
.

his associates may be placed in ¢ position to thwala her.

The ukuthwala is earrici out by the bridegroom clect with
the ssslatance of two or three of his male friends; but in all
cases of ukuthwale the girl may be thwalaed by the friends of
the young man alone onmcmuummtoftmwm
his femily. These friends then act &s agents of the btridegroom
and his family, and they are in no way gormitting & breach of law,

then the girl ané her companions renoh the appointed spot,
the men whc have beecn walting tcrmhyhmﬁaonhorenlmh
taken to the umzi of the young man's people. Ehm ghe is thus
thwelaed she offers resistance which ususlly ln/oamn. It
ghe hits, shouts and tries to get looee, ghe io sometimes over-
whelmed by brute force.

Should she however know the young man and realise what it
all mesns, and be willing to become nie bdride, she will still,

%o save her reputation, make o show of resistance though not 80
violent as if she has knowa nothing and refuses to become his
bride.

Upon the srrival of the girl at the umsi of the young man,a
male from here ie sent as so0n ae posaidle to report to the fanily
of the girl. The girl is meanwhile kept at the intended husband’
ungd and ie se 3 rule locked up in sn indlu in spite of her
resistance and unwillingnese. Vhenever she comes out, ehe is
closely guarded,

1t is nowever, ocustomary for the girl's father to send a
trugtworthy man of his family %o inform the girl that her father
hed ocngented to the thwals and she must not refuse the young '
man bescsuse he is otmdohmctoranaumtonhmm
happy et his umsl,

should the girl inslst upon refusing to marry the young man,
-ho hos oertein remedles. The most important and the one
msuy resorted to i that she shoute out that she refuses to b
the wife of the intended husband, the son of so-gnd-so. This 4
enough to convince the people of the young man, and the girl ie

thereupon .
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thersupon allowed to return to her own pecple and! all negotiation
are void from the beginning. snother method sdopted by a girl
under such clrcumestances is to rub her own excreta on to her face
in this way she will show the young man snd his people her violen
dislike of beccming the umfasi of this young man.

Ua the day fellowing the girl's arrival ot the man's umsi,
the young man induces her to give way and to motsha with him.

It ie not unueual for him to have sexusl intercourse, udibane
Bgegasl, beceuse once ke has succeeded (n nsviag connection the
girl will 2o longer refuee him; wnd should she in spite of this.
e#till refuse him, and return home, the young uan cannot be ghargel
with "abduction” or “repe” for the congsent of the girl's father
hed been obtains! to thwals her, and under this form of ukuthwala
it 1s understood thet the futher of the girl tacitly consents %o
csrnal conunection betwsen his dsughter and the young man with

the objlect of marriage, snd of trying to inducs the girl to
submit, TFor by haing sexual intercourss, the young man forms

s bond, intasbo, between himself and his tride.

Buty as & rule befor: the young man has carpal intercourse
with the girl, she ieinduced to underge the ukutyis' smasi
serenony, whers a goat i sleughtered and a piece of its roasted
meat given her me well ae a few sips of smasi (milk) from the
milk-pack: thus Introducing her inte the fanily of the young
man. The is now his wafesi or wife.

If merriage nsgotiations are broken off s=nd the girl returne
%o her home, the joung men will, under ull circunstances, if he
has deflowered the girl, have to pay to the girl's father one
beaet, inkeme yokiomm, sad 1f he hmo sade the girl preguant,
another beast, iscomo yesisu (sse Chapter V. 7, for the position
of a child born to andnmerried daughter).

in this uwiuthwala the yousng men nesd not hand over to the
father of the girl the isinyenise or pledge beast. Teither is
he lisble to pay o beast as fine to the father of the girl for
thwalaing her; for, the consent of the father is present and
the Tather or ois feamily suffer ao insult.

Should ...
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Should the girl submit, her fakily will send some men to
carry further the negotiations with regerd to the ikhasis for,
before the ukuthwala & binding promise to give lobola cattle hae
been made by the family of the young man to the family of the girl
Before the girl is thwalaed there is no time for lengthy die-
cusaions with regard to the ikhasi.

dometimes it is asserted tht it is not necessary that the
girl who is thwalaed should have reasched the age of puberty. It
may safely be said however, that a girl under the age of puberty
is not thwalasd for she is not yet considered to be marriageable.
Only some seasons 15). after she has reached the age of puberty
is she considered fit for marriage.

(11I) In the laet form of ukuthwala there is no previous consent
of the girl or her family, but the family of the young man may
be informed before the girl is actually thwalaed and brought to
the umsi.

The young =an snd nis companions who asaslst him to thwala the
girl willavait a suitable opportunity to m her and bring her
to the wmsi of his family. If he has not previously informed
his family, he will do so immedistely upon arrival at the umei,
for his father or lawful guardian will certainly have something
to say under tie se clrcumstances.

The girl is then laid hands on by the young man and hie
associates and foreibly brought to his ussi. Ffhe will ory, shout
and endeavour to free herself dut is usually overpowered by male
foree. Once at the umgi of the young man, she is placed in an
indlu snd a male ip iumedistely sent to her family to inform them
that their daughter is safo and that the young man and his family
deaires to discuss marriage proposals with them.

It will be incumbent upon the young man to produce the inkomo
yokuthwala as fine to the futher of the girl for thwalaing the

Birl seeee

Rote 15). The amathosa do not count years, but go according to
the nueber 0f seasons, e.ge how many times mealies have been
sown since this or that occurred; or, they remember certain
gocurrences, e¢.ge The Nongquase episode; droughte, e.g.
Il nga 11 ke Qilo; or cattle-sickness e.g. Imofu.
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girl without his consent, and this beust does not merge into the
ikhasi. Usually this beost is demended befors zarrisge negotia-
tions are possible, for the insult dome to the father of the girl
would otherwise block the way to further discuseions. Marriage
menlymmumﬂuommto!thohthurwdmmiul'.
yielding. For, even if her father and family consent, she mays
in spite of their exhortations, be porsistent and refuse to marry
the man {(see (I1) above), whereupon all negotiations are void.

ihe young man and his fanily will come t0 an sgresment with
the girl's family with regard to the question of lobola. As soon
28 this has been done and the conment of the girl received, whieh
consent is usually tacitly expressed in her submission, the girl
is put through the ukutyls' amesi ceremony and she is taken into
the family of the young man as his wife. After thies the young
man may have sexual intercourse and not before.

“hould the young man have intercourse bafore he ham received
the consent of her family, and they refuse, it ie a serious offence
and is sure to be heavily punished. This ie ukudlwengula, Tape,
wiich is heavily fined especially when no marrisge tskes place.
if the girl ie willing to become the wife of the young nan, it
will eacourage the parents to decide in the goung man's favour.

This kind of ukuthwala is oot uncommon among the amaXhossa,
and it ie of great lmportance to draw sttention here to the
peculiar feature of Xhosa legal conceptions thet the elemant of
brute foroe employed at the initial stage of the proceadings,
does not forthwith determine and stigmatisce the whole issus of
these proceedings as o obime, as would be the onse according to
our own legal conceptions. In Xhows Law a series of connected
acts is viewed ap a whole and is judged retrospectively from the
viewpoint of the object sought and attailned. Consequently a
previous act in the sequence can be condoned and the whole lesue
be retrieved by a later act. o, in the matter under discusaion
the brute force eamployed against the girl can be condoned by her
later coneent and the violation of the bride's father's corsent
omn be condoned by hie final agreement to the marriege. Should

the seeee



https://scholar.sun.ac.za

e
the final counsent of the girl and her father not be attained,
there can be no retrieval and the whole lssue must de regerded
as & orime.

If a marriage has besn arrived at, there is therefore no
longer any question of “"abduotion” and no eriminal intent ie
any longer connected with this aoct.

Semetbing like this third kind of ukuthwala sometimes
occurred in the oldfébﬁhon a Chief suaw a pretty girl he fancied.
He would tell his followers to thwala the girl snd take her to
the Great Place. When this had been accomplished the Chief
would send tg the family of the girl to inform them he had
thwalaed their daughter. He would at the same time send pome
eattle as compensation for the insult and as ikhasi.

in all three forme therefore there must be present before
the marriage is considered complete: the consent of the family
of the young man and the young man; the consent of the girl snd
her fanilys the agreement ss to the handing vver of the ikhasgi;
and the transference or handing over of the bride which is here
an secomplished fact, having been performed by the young man, and
now made legal by the consent of the girl's father. After this
the girl ie put through the ukutlyis' smasi ceremony, and she is
then congldered to be the umfaszi, of the yéung man.

It may happen, however, that the girl's family will agree to
hor marriage with the young mar who has thwalaed her, but will
agree on condition that she be brought back to thexm so that they
may send her with an udull as in a normal regular marriage
ceremony. ‘This may be done either in (I) or (II1) above.

In none of the three forms of ukuthwala cen there be any
question naturally of the iagakwe, impotulo or ubulungs beast
at the time of the completion of the marriaze; nor of the
wedding outfit, though it mey happen that the girl's family will
send some household utensils fo her.

How that the three formes of ukuthwals have been deseribed,
it 48 necessary to review some denunciations of the custom of

ukuthwala sese
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ukuthwala by our Courts. Ukuthwala is sometimes referred to ss

a "forced m;rriage". From the furopean point of view this may

be s0; but this is not what the amaXhosa understand by the term
ukuthwala, and that should be the leading principle for our Courts
(see Sec. II(1) of A%t 38 of 1927). It m &ht be called a
"forced marriage" because in some cases the express consent of

the intombi is not acquired before she is thwalaed, and in other
cases agalin the express comsent of the parente of the intombi is
not obtained before she is thwalsed.

In considering the question of "force" therefore, we must
distinguish the rdle "force" plays in each of the three forms of
ukuthwala with regard to the consent of the parents, and also
with regard to the consent of the intombi, girl. Whether the
consent of the young man's parents is present or not, it of no
vital importance for this discussion. Usually however, it is
present ian gll tioree forms of ukuthwala.

i‘he consent of the girl's parents ie not present before the
girl is thwalaed in forms (I) and (III) of ukuthwala. In both
cases it is lhowever, obtained after the girl ie thwalszed.

It is true that there is some kind of compulsion on the
family of the girl to give their consent. They are faced with
the accomplished fact that the girl is thwalsed and at the umzi
of the young man; the young manpays the inkomo yokuthwala
besides being willing to come to terms with regard to the lobola
cattle. They will accept the inkomo yokuthwala and if they also
comsent to the marriage, then, according to Xhoss Law, as has
been stated above, the element 0f force has been condoned and is
no longer existent if marriage ensues. tgpecially in the first
form of ukuthwala, which is the result of love, the parents will
accept the inkomo yokuthwala and will not be reluctant to give
thelr consent, for they know that a love-match is the best and
more stable than any other marriage. Should the consent of the
girl's family owever, not be achieved, especially under form
(III), then the element of force remainsg unaffected and causes

the ....
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the whole sdventure to be regarded as a crimej but as no
marriage has been concluded, the term "forced marrisge" is not
appropriate to the case.

For the completion of the marriage, however, the consent
of the bride alec is ecasential, though thie is generally achieved
by way of her submission. °

In case she submite and thereby tacitly acte out her cone
sent, again the element of force is rctricv'é if merriage ensues,
Should she persist in her refusal, no marriasge can follow, and
again there can be no question of a "force! marriage".

Ukummomwboloohdmnucnmﬁu
treated as a crime and adjudicated upon by “uropean Courtsof Law
according to the principles of Homan Dutoh Law.>>® This is
80 because the Courts have indiscriminately and a priori taken
for granted that the couception of ukuthwala is the same as
that of "abduction". low, it has been made clear that
ukuthwala ending in marriage, in no way constitutes “"abduetion”,
which is a erime. The object of ukuthwala is lawful, although
the means employed are irregular; it is directed towards the
marriage of the girl with the young man who is responsible for
thwalaing her, and in the majority of cases the object is reached
and the means legitimised. And, as will be seen below (0.1) the
essentisl requirements for a valid and binding marriage are all
present in all cases of ukuthwala.

In some cases ukuthwala is spoken of as @ “barberous custof '
And, continucd the learned judge in Rex ve. Swartbooi: “As I
have pointed cut on other ccomsions, this Court will not recognise
the barbarous custom of thwalaing as & defence to a charge of
assault which may bo committed upon the girl whom it is desired

$0 cesase

3% See: dardiner and Ianidm: South ifrican Uriminal Law,
Volume II pp. 1060 - 1, Third Rdition.

56, Rex vs. Tembela: Justice Cir. (1939) par. 93; Rex ve. Zuma

Otherst Justice Cir. (19%6) par., 704; Rex vs. Swertbooi
1906) E.7.C. 1703 Rex vs. Noedani (1908) 2.D.C. 243, |
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to twala, or upon any of her friends and relations who wish to
resist the efforts made by the bridegroom or any member of his
party.”

Agein in HRex va., Hjova (1906) v.D.C, 71, Hopley J. ruled
that the abduction by & native man of a native girl between the
ages of 14 to 21 years for the purposes of marriage or carnal
knowledge 1-?01'1“ in the native territories snd may be dealt
with under Section 269 of A.t 24 of 1986, Seotion 169 of the
Uode onacts thaot: "Yhoever with intent to deprive any parent or
guardian or other person having the lawful care or charge of any
child under the sge of 14, unlawfully leads or takes away or
decoys or entices away or detains any such child, or receives or
harbours any such ¢hild, knowing 1t to hsve been dealt with s
aforesald, shall be punished with imprisonment with or without
hard labour, for a %term whioch may extend to five vears, or fine
or both: Provided that nothing herein shall extend to any one
who gets or takes possession of any child, elaiming in good
falth a right to the possession of the onlld."

In this seotion provision is made for the "abduction” of a
ehild under 14 years; bdut = a rule 2 girl of over fourteen
years is thwalael., lfowever, it ls clear that this section is
coversd by Section 269 of the ict which makes the "abduction"
of a child under 21 years, sn offence under the common law.

That ukuthwala, when 1% ends in merrisge may not aceording
to Xhosa legal conceptions be rezarded ams m orime, has already
besn demonstrated adbove.

Our ¥ative Appeal Courts are not clear with regard to the
problem of ukuthwala. They admit that there is such a custom
which is widoly practised, but as far as iz known and ss is
revealed in the decisions of the MN.A. Courts, a apecifiec form
of Hative Marriage hus not yet been discerned and recognised
in this custom by these Courts. In the case of ¥. Joko and
Another vs. %. ¥olane, C.¥, Cir. dated 9th April, 1924, FKo. 2,
“4% was held thd 1t was not competent for & husband to institute
an aetion for Jamages for the adultery of a woman who had been

Torced ...



https://scholar.sun.ac.za

JJe

forced to marry him, as no legel merriage subsisted between him
and hep." 21

This 1e not truel Once the essential requiresmente are
present, & legal snd binding marriagze existe and the husband can
institute an action for damages. Vide discussion above.

The eircumstance that our Courts have not digoerned the true
character of ukuthwale and indiscriminetely treat svery form of
ukuthwala as 2 orime, is not only resented by the amaYhoss, bul
has been taken advantage of in this unfavouradle sense that the
bride's family frequently and successfully bluackmasil the young
man'e parents by threa ening to institute criminal sction against
the young man and his associates, Tor the Courts wrongly support
the girl's family's view, Towever, there can be no marrisge
unless the girl's father and hie family also give their consent.

It ie necessary now to ingquire as to what are the legal
requirements of a "hosa marriage.

if we compare the conclusion of marrisge under Zuropesn
and under Xhose Law, 1t i8 obvicus that in the former circum-
stanose the marriage ie a juridicel contract between the two
parties involved, attested By a statutory authority. Vhen all
legal requirements have bean complied with, it is an ocourrence
reduced %o a legal abetraotion: in YXhosa 1ife and law this is
not the case: = marriaze is conoluded by the performance of
various met: and cersmonies, each of which hes 3 particular
eignification and is regarded as embodying a part of the object
in view, and all cojointly are congideres to be the escential
requiresents for » legally binding merriage; hence in Xhosa

law seene

37« wnitrield: South Africen Fative Lew. ps 410
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lew the merriage and union of the partles concerned are virtuslly
aoted out in a concrete and perceptible memner.

Censequently 1t is not possible in Thosa marriage ceremonies
to point out one particular moment when, or one aset by which par-
ticularly the marriage is constituted. The only thing we oan msa)
is that at the begianing of the performance marriage is not yet,
and that at the close, marrisge is duly contracted.

VYow we can proveced to the question of which are the essential
requirsments for 2 legally binding marricge. If wo keep in mind
the procecdin & in regular marriages with full or less coremonial
as well as those in lrregular marriscee with no ceremonial, then
the foliowing Jjuristic amctes and ceremonies anre to de teated:

(1) The gomsent of the girl and her family on the one hand and
the consent of the young man (and his family) on the other hand.
The consent of the girl and her family is essential for a legally
binding merrisce. Trom boginuing %o end the cousent of both
parenis and daughter is coneretely acted out; it ie not express-
ed in explicit words or legal mexims, but in sctes and performance
The consent of both families is firet acknowledged when they
agree to the marriage propesals, by offering and aceepting the
assezal and sllowing marriage negotiations to be opened and
procesdsd with, Their congent ig further displayed by offering
and accepting the isiyeniso or pledge beast, and then by the
agreement as to the question of the ikhaszi (ece (11) below).

The last stage in expressing their counsent in s concrete mamer,
iz that the family of the girl send her with the ndull to de
handed over to the voung man and his pecple, who accepts her.
Purthermeore, the representative of both families assist in the
ukutyls - amasl Seremony.

The consent of the girl is, @ 8 rule taken for granted;
ohe is assumed to o.nsent tacitly when she submitas in the same
way ae her refusal is very clearly acted out in the way she
takes refuge to the remedies already mentioned in B(IV) and
F(IL), for thea there will be no marriasge. She expresses

her s..e
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her dissent in concrete performances or acts, vis. refusing to
hlonipha her father-ine-law; by rubbing her own exoreta on her
face.

¥ith regard tc the consent of the young man and hies family,
they show their counsent in that they help their son to open and
carry to completion the mearriage negotistions. They help him
to provide the lobola cattle znd assist him in the whole trans-
action which is thus composed of various acte.

Referring to the ukuthwals cases, wo have geen that there
aleo, the ccunment of the girl and her fanily is :resent, and
without their respective consents there cannot be & legally
binding marrisge (see F(1), (1l)and (1il1).

(11) The transsction of lgbols, cojointly with other essential
requirements, is one of the chief factors in a legally binding
sarrisge in Jhosa Law or Native Law in general. The legislature
has under Section II(1) of A.t 38 of 1327, granted formal
recognition to the ocustom of lobola.

Though @ binding promise by the young man and his family
%0 hand over lobols cattle to the family of the girl at ocome
future date, after the pledge beast, isinyaniso, or some other
object as pledge has besn handed over by the young zen and hie
fanily to the family of the girl, should be regarded as suffie
cient, lobola cattle nevertheless as & ruls do setuslly pass
before or at the time of the conclusion of the marriage.

Lobols (see D, above) is an essential element in the whole
of the essential requireaents of a legally binding Xhosa
marrisge, whether regular or irregular, and is never absent.
¥ithout lobola cattle there can be mo marriege; Just as there
is a trengference, s handing over of the bride (see (111) below)
86 there ig a formal handing over of the calttle and acceptance
of these by the family of the girl,

(111) The hending over of the bride to the young msn and his
family is accompsnied by ceremonial and i done by the uduli in
& very percepiidle way., Fhe is taken to the ummi of the young

T eence
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man by the udull who act ae representatives of her father and
family, and here at the yﬁung man'e unzi she is handed over. se.
Inls handing over is au essential in the whole marriage transe
action. The parents of the lWwride do not accompany her, but
they send the uduli to contract for them.

In the ukuthwals marriages of (1) aund (111) there is no
such formal and conerete handing over of the tride by her family
%0 the young man and hig family; but, the acotual transference
already acocomplished mere or less foreibly, is made _hcitiuho
By giving thelr cousent the parents of the bride make legal the
transference of the bride, which transference has been irregu-
larly snd perhape even unlawfully sccomplished by the young man.

But the people of the bride may, and they sometimes when
they sgree to the marriage under ukuthwals (1) sad (111) do
ask that the girl be sent home sc that she may be brought teo
the young men's umnsgl by an uduli and then formally, in a
realistic transsotion be handed over to him end his family,

(1¥) The p g’ @ sony, is the
final stage in the whele of the essential reguirements of a

legally binding Xhoss marriage (see p. 67). The performance
of this ceremony in a most percepiible manner finslly intro-
ducer the bride into the family of the bridegroom and she i
theredy taken ian as & meuber of this umgi. Defore this cere-
mony she is not yet called an umfagi, In all marrisge
geremonien,; either of regular aarriggee or ilrregular, this
ceremony must be performed before the merrlage is oconsidered
gouplete und binding. ifter this, Tfull sexusl intercourse,
which is the privilege of married people only, is permitted.
(¥) Yome amainosa hold shat the umduds or dence, is essentlal
%0 & valid and binding marrisge in Xhosa Lmw, It is true that
the ceess

8. Epskanyiswe ve. Hishangase (1897 #.4sCe 173 amd Lime ve.
akalina (1911} ¥.A.0. 120, express the principle of Xhoss
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the dance has become an inseparsble part of the ordinary full
gerenmonial merrisge, and in such circumstances it is observed
by practioally all amaXbosa; but, to repeat, it is practised
only in an umtsha to or full ceremonial marrisge. It is not
as a rule, practised in other forms of marrisge which are
regular but have less ceremonisl, or in marriages which are
irregular and have little coremoniasl., It is therefore not an
esgential to a valid and binding marriasge. It is a usage
(isigelo), at most a custom, the non-observance of which does
not affect the walidity of the marriage.

The dance lends more colour to the wedding ceremony, msakes
it more conspliouous and fuller, and is as it were the finishing
touch thal makes an umtshato ceremony complete. 4 wife of
will always have a dance at her wedding indicating her status,
statusy/ and it is ususl and customary to perfors the dancing
part of the wedding when s man marries hie Great ¥ife. It .
has evidential walue for it will bring out her astatus and meke
known to the world that she is the Great ¥ife whose son will
be general heir and successor of her husband. The omission
of the umdudo, however, does not afiVect the wvalidity of the
marriage.

(Vi)s 1t ieo cometimes averred that the glaughtering of a
beast, the impotulo or the beset (it may be smeller stook) by
the dridegroom sfter the umgugo (unveiling ceremony), is
essential for a valid marriage, and that it is actually the
point at which the =marrisge is solemniseds There must be
ghedding of blood to complete the marrisge tie, some say.

But, sound reaconing and s thorough knowledge of Xhosa Law
prove that no one set won be said to be the one which eox;ﬂru
& marriage. And the slaughtering of a beast is not an
essential requirement for a legally binding marriage, for its
oumisgion will not affect the validity of the marriage, Shough
it may affect the quality of the merriage.

The lative Appeal Courts seen %o have accepted the
following as essential regquirements for a legally binding
marrisce in lYative Law, and therefore Xhosa lLaw too: (1) Con-

sent sue -
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sent of the contracting partiess (11) "payment of dowry";

(111) "delivery of the bride®. 27°

(1} It is true, the consent of the contracting parties is essen-
tial. DBut it is not clear whether the Court here means the
consent of the bride and bridegroom alone, or the consent of
these two people and slao the consent of their respective
families. TFor, the two fumilies, ineluding the bride and
bridegroom, are really the two contracting parties. The cone
sent of the bride and bridegroom, without the consent, es-
pecially of the family of the tride, 1s not sufficient, accord-
ing to Thosa Law, for = legally binding merrisce. On the
other hend, the consent only of her family, or the family of
the young; men, is also not suffioient; see B (1V) snd 6(1)'
above. It is to be noted however, thet nowhere need the con-
sent be expressed in wordsy 1t is deduced from the actions of
each partr,

(11) “The payment of dowry" 16). 4o an essential requirement,
But, to put this better: the transference of the ikhesi, op
part thereof, “efore or at the time of marriasge, or a binding
promise to transfer lodola cattle at some future date, by the
young men and his farily to the family of the bride, constitute
an essential olement in the whole of the essential requirements
of a merriage. Ses G(11) atove.

(111) *Delivery 267 of the bride®; o say "transference of
the bride” elther or not by the vduli as representatives of
her faaily, to the yomng man and his fanily, would be better.
Tew 8(111) above.

These eeee

9 cges Modikayi Mfaswe ve. D. Modikayi (19%9) ¥.A.C. 18,
(Cape and O.P.%.)

" w L] L
$0p ¥REER SRBVERRE. 394 IRlATERInsEREVI B8Rt RRCHESES
and sale, and there is no such transaction here, NHeither
is the word "dowry" well chosen, as has been
atated. The best word to use is the Yhosa wo :
{or in another Bantu langusge a word of the some ning) .

KNote 16).
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These are the thre. essentials according to our Hative
Appeal Courts who do not state whether these ecssentlials
singularly or ocojointly, acting in harmony as one complete
whole, are essential requirements,

But these three esssentials oaly, though cojointly, are
not by themselves sufficient. The other essential that makes
the whole transacting complete, is ths performance of the
ukutyis' amanpl ceremony, introducing the btride as member of
the bridegroom's family. fee G(1V) above.

Only upon the completion of this ceremony le & marriege
finally coneluded in Yhoss Law. Towhere is thies ceremony
desorited, and it is not even mentioned Ly the Native Appeal
Courte.
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CHAPTER 1V,

RELATIONS BuTwaen

SEISHALy

‘A8 has elroudy heon pointed out in Chapter I, a female,
ageording to Ynosa Law, is elways considered to be under the
"guardianship” 17). of u mule. Upon her marriags a wife falls
under the guardimnship of her husband. The domiecile of the
husband is the demicile of the wife.5" Because she is under
his guardianshiy, her husband fixes hor place of reslidence,
which in the indlu he bullds for her. He usually builde this
indla wien she has borme him children. It is customary for the
newly married wife to sleep with ner mother-inelaw (unins zala)
for the Tirst few nights eo that the wnine zels may initiate
her into the righte and Muties connected with the umsi.

The relationshlp between husband snd wife is of course sui
genoria, but to a Jegree resembles that which exists between a
"major" and & "minor", between father end daughter. The wife
has pasg=d from the guardianship of her father to that of her
husband,

Dat; let 1§ set Ye suppoee’ that the relationship between
husband and wifes is that which exists botween an owner and his
chatteol aw esome people think. . wife can never be treated as
a piece of property. She iz not the property of her husband,
he cannot @ell or prostitute her. Uhe cennot be punished
without cause. Iler husbend cennet injure or kill her, for if
he d0es Be is lisble %o pay a fine 3o the Cnief, 8l

Hhe seee

ot 17)"1?:15 term is not a pure Xhosa legal term, but is used

here to express the relationship spoken of.

o T. Wodada vs. J. Nodads (4, N.A.0, 374, expresses also

Inoga Law,.

ots “)‘Thcra is an old maxim: "induku & yi namzi” which means

there cant be no place on harmony where brute force
(the stick) rules the home. '
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She must conduct herself like a good and respectable wife
under the guardianship of her husband. She muet fulfil her
marital, domestic, and social duties in sccordance with the
control of her husband (see (b) below). In spite of all this,
the wife is however, in no servile position. Fhe is regarded
as the mistress of the home. "Umszi u ngw mei ngomfazi", whiech
ueans that a home is such by virtue ¢f the wife.5l*

To & certain extent the influence and control of her own
people are zlso felt, ae is clearly seen under the ukuteleks
custom. This mems %o hold back or to withhold the wife, and
affords her pecple the remedy of exacting affine when the
husband of the woman illtreats her (see Chapter III).

A« SZATUS OF wIVES:

Where a man marries only one wife there 18 no difficul by
with regard to her status (see Chapter I). Put where & men
marries more than one wife the status of these successive
wives is different and must be fixed, The status of these
wivee is fixed mecording to the indlu, - that is hut or house =
system.

In order to understand the indlu system and therefore the
status of the different wives, a sketeh and a deseription of

a XThosa uzzi are essential.

e

ROURIFTION OF THE UMEIs

Coming out of the Great icuse (indlu enkulu or ibotwe),
‘he fight fsnd louse (indlu ys ee kunens) ic on ome's right
hnud.w) ' Eeoh of these 1zindlu has one or more amagadi or
"rafters" attached to it. The wsagedi or supporting houses
of eaeh of these two prineipsl houses are situsted on the side
of cene

1.

6. See Sogn: The AmmXosa: Life and Customas, p. 272.

Hote 197+ -
This ig¢ therefore different from the Zulu umsi.
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of the houwe which they support. It may happen, however, that
the gadl is situsted at a different spot,sway from this umai

it supports. ‘ach indlu has ite own vimba or store hut. Tome-
tines each of tne yrincipal houses has its own uhlanti or cattl
krasl and 1ts own isibaya or krmal for the calves. But nowa-~
days there ip usumlly ons ubuhlenti and one isidaya to the
whole uugi.

There are separate huts for relatives and boys and for
girls when they grow older; mleo a hut fur the old mother
{(Xegokazi) of the wanin' umgi. The boys very often sleep hore
with the Xegokaszi. Thip hut 1g situsnied on the side of the
Sreat House (see sketeh). The boys have their own hut when
they grow older on the Right Hand side.

The open space tetween the ubuhlmnti end the igindlu (huts
iz called the inkundla, mweaning doth courtyard end court. It
ig here that the men gether on festival occcamionn; hare laws
und ountoms are discussed and cases decided; it is an open
court of jJustice; here male otrangtfi are attended to; = girl
about to be married must kmeel here in order to receive the
blusainga ¢f her fathor and relativesm; the bride must first
wilk through the inkundla; on the day the abakiwetha are
releasad from the ieutu they have tugether in the inkundla to
receive the devotions (izxiyamlo, ani gifte fron their fathers,
relatives und friends (see Chapter I).

The right hand side as one enters an indlu is the amide
reserved for the Lueband, and the leoft hand side beslongs to
the wife. The upual place for the children is just ahead of t!
fire~place. if there mre many children, the girls will sleep
on the mother': side and the dboys on the father's sides Vhen

the children srow older they have their own huie to sleep in

(see sketlch).

The umzi of the Chief ig built on the sazse prineipls as
that of = commoner described above. The only difference of

nele saese
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acte is that an ixhiba house, ie found only in a Chief's umsis
thies i# & house to loock after the interests of the dsceased
father of this house (see helow) and prevent them from dying
outs The xhiba house, as will appesr below, is however, not
in the same umgl as the other houses but at & separate place,
3+ QHEAT FIVE:

(a) Zhe Great ¥ife of s Commonmer:

The first wife a commoner marriee 1s his Creat Wife or
uafagi omkhulu, who exerciges great influence in the umsi, GShe
has & good deal of suthority over the other women, especially
over the amagadi. She 18 as it were the mother of the umsi
and the other wives do most of the work in the umsi under her
direction. But the Great Wife cannot forece the other women
to work, e.g. %o hoe the gardens for her.

"Sometimes, when the fGreat Wife ie @ hareh woman, and the
minor wives do not care to submit to her, they appeal to the
husbund for protection, and in that way "rafters" are trans-
ferred from the Great ¥Wife's section to that of the light lland
#ife; more consequence would then be attached tc the Right
and section, but this prectice is not usual.” °2*

The posaibility existe for the commoner~husband, upon
exceptionally good end sufficient cause, and for very strong
reason, to change the order of the status of his wives. This is
however very rare. [e has %0 take the case before the family
eourt, and the matter mar sven end before the Chief's Jourt.

Our Native Appeal Courts have decided that a commoner has
no right to nominate the rank or status of his wives and that
their renk and status follow the crder of their priority of
63 shie view holde guod for Fondo Law but it is

doubtful .....

marriags.

62 Report and Proceedings of the (Cape) Commission on Hative
Etlzlzud Customs 188%, the fvidence of Toto C.%. Ques. 1950
Pe .

3. :
Stena Ngoongolo ve. W. Ngeoangole (19%0) ¥.A.0. ll. See alseo
¥hitfi ﬁ Pe 34.
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doubtful whether it is in conformity with Xhosa Luw. Xhosa Law
scknowledgen the limited right o#f a husband to nominate upon
very strong reason sand good end sufiicient cause.

The uwmnin' umsl divides his time betweoon the Great louse and
the other houses. II he falles i1l he must be taken to the Grest
House, for he must die there. Fhould ki suddenly die elsewhere,
hie body is taken there to be carried to the place of burial,
This is to indicate, for the lamst time that this is the Great
House sad tu prevent any argument or strife as to whieh is the
Great House.

it is customaxy for the husband to disouss with his umfasi
omkhulu any intended or successive marrisjge. For she must
preacrve paace and harmony in the umsi and the Jdignity of the
unsi largely depends upon her (see (b below). Uelng the Great
¥ife she usually insiste upon the husband's marrying more wives,
for this means an increase in her authority and it alse enhances
her status in the eyes of tane outside world,

The Greatl ¥Wife gives birth %o the indlamgfs, or the heir and
guccesr=or of the umnian' uasi. Because the first son boran & the
Great Wife is the successor to his father's status and property,
he not only has = claim to all the property of his father not
dietributed to ithe specific houses, but he has also a legel clain
to the property of the gudi le udlu enkulu | the support, rafter,
of the Creat liouse) if the heir and successor (¢ this house dies.
After the death of the umnin' umsl She indlamafs also succeeds %o
the contrecl over tua whole umgi, in that he takes the place of
the umnint umsi.

if there be no helr at all to the Oreat "ife, the husband
may marry & womb (isisu) for the Great vife (see 7 below)er
Amaqedl (rafters) to the Crest Wife (see 6 below).

Should & man (usually in the oase of Chiefs), having two or
more wives, die while it is uncertain which wife was married first
and therefore who is the rightful heir of the deceased, the
brothers of the latter and/or his nearest and closest relatives

ﬂll eeen
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will bring the matter vLelore the family court where the point at
issue will be mettled. If the court ie divided and canuot doecide
~ the case is taken to ihe "supreme court™, where the Chief and

his asaphekethi finslly decide, In the case of & Chief, the
matter will be settled by the amaphekathi end minor chiefs.

(b) The Grest “ife of the Chief:

Unless she is the only wife he marries, the first wife
sarried by & Chief iz not hid uwafezi omkhulu {Great ¥Yife) as is
the case with abantu abanmnyame {ecormoners); this is so even if
she is of royal dlood. The first wife married by & Xhosa Chief
is called the wagul'ulake, the wife that washes off the white .
elay (ifutha) of his initiation and as such cannot be the Great
Wife. As the nane Indioates, this uwasul’ udaka wife the Xhosa
Chief marries not long after he has come out of the seclusion hut.
She 1s not nscesasrily a woman of adequate rank and status, or
one of royal dlood. There are cases known where the first wife
hes bsen a woman of loonse character, but because che was the one
who cleansed the Chief of his boyhood, it 414 not matter, for her
son would not become the heir and successor. The first wife of
a Chief howaver, is usually from amongst the daughters of his
councillors or close friends.

Agcording to Xhosa Law the Orest Wife of a Chief may be
married last but there is no specified time when such marriage
should take place. Forthls reason it is not uncommon for a
Chief to marry h's lreat Vife not many vears before his death.
The method wae, especislly in olden days, resorted to as & means
of protection, to rrevent the eldest son of the Ureant ¥Wife from
wsurping the power of hie fether and pushing his father aside,
Thies method also prevented dlsputes with regard to succession
during the life of the Chief.

The Chief has & right to nominate the slatus of his wives,
Here Xhoea lLew differs from the law in force in Yestern Pondoland,
where the first wife married by the Parssount Chief is the Oreat
Wife. 1This has a historical origin but this rule differs also

Trom sees
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from the law in foree in “astern londoluand where the custom of
ukubeka, that is to nominate, like the amaihoss Chiefs, prevails.
This ie usually done in collsboration with his asmaphakathi or
councillors, end a wife's statue le sometines proclaimed on the
day the Chief murrieas ler.

"In Goalelsland it is held to be the custom that once a
Chief's wife hum had her precedence aseigosd to ter she may not be
deposed from it under any circumstances.” 64 “hig view is not,
however, gsorrect, as will zppear below.

Should the Chief during kis lifetime not have nominated a
Great \ifo with the help of his sub-chlefs and coungillors, and
hanow, after his denth it ba unknown ¥he the Great Fife is and who
has toc suceeed the 4 ecsased, it will be the duty of the sub-chiefls,
headuen d other ccuneillors to nominate the Creat Vife whose sen
will then also be the successor. In such cases, rare though they
are, the wife nominated will be one whe 19 of highest rank, of
reyal blood and one wio has bornas & son.

fhe status and rank of the Great Wife of a Zhoes Chief are
determined by various factors, whieh, !f preseut, do away with
any difficulty Lo respevt of succession aftesr the death of the
Chief, These Tonotors are: (1) The woman must bs of royal blood
from sems other Twotu Tride end not from asong the amaXhosa tribdes.
Intimate resesrch los revealed the fect that asll Yhosa Chiefs took
as Grest Vives wonzen from the Thembu Tribe and othar not Xhosa
tribes., Should there be o dispule as to the atatus of wives of
g Chief & wife from the Theubu royal howse iz sure t¢ have
priority. he fsot that she is thembukasi, is decisive, provided
other factors are equal.

Ihe onl, triba in the Thoesa wrea whose Chlefs may aarry a
Sreat Tife froc among tho smeXhona itribes, is the amalqunukwebe.

Thi® cevee

65+ gee Thitfiold: South African Yative lLaw, p. 34.
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This fagt however, ond other facts and ecircumstances tend to
prove that the anafquuukwebe are not a true Xhosa tribe though the
have accepted Thosa oulture in fullénd consider themselves, t0 be
anaXhona .

(11) Purthermore, the Zreat ¥ife of a chief is not lobolaed by
himgelf, theugh he may aleo contribute towards the ikhasi. It
is the tribe that contributes the lobola cattle and metually
lobolaes the wife for the Chief. This Oreat ¥ife of the Chief
is teken and spoken of as the woman or mother of the whole land,
the nation. ©he is the inkosikaszi yesiswe. Some smaXhosa
express it by saying that not the Chief but the tride merries the
Great Wife and the Chief is thers only ae representative of the
tribe %o cohablt with this woman und to produce a successor to
reign over the tribe. That is why the wish of the Chlef %o narry
hie Great Wife is discussed by his councillors (amaphakathi) who
are the appropriate representatives of the tribe and are also
ingtrumental in seelng to it that the marriage ig so concluded.
(1i1) mma; factor which determines the status of the treat
¥ife, is thet che has t0 be accepted snd formally declared such
by the full court, ibandla, of the Chief. DBut this procedure
is not strictly adhersd %o, for by contributing towards the
ikhagi, the tribe and sub-chiefs have accepted this women as the
Great ¥ife of their Chief, and the nature of the merriage and

the fact that she inhabits the ibotwe or indlu enkuliy, are sufe
ficient to convince anyone.

4 IHE RIGHT HAND WIFE)

The second-married wife of a commoner is the unfas! wa se
kunene (Right Hend ¥ife!. This ig not so among the Chiefs as we
have already scen,

The unfagi wa se kenene has a very lmportant status. It is
second only to that of the umfasi omkhulu (Ureat Vife) and ale
therefore exercises grest authority in the umsi. She is not
wholly subservient to the Ureat Vife; and has an independent
status which is especially emphasised by the facts that (like
the umfazi omkhulu to a certain degree): (i, she may have one or

MOTE soeeen
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more amaqsdl married for her, end amagadi sre only married for
women of status; (i1) e womb, felea (vulge: tseed-bearer”) may
be married for herj (iil) in omse the lawful helr and successor
is 8%ill a minor, her first som will function and aet for him
and ia the case of & royal family he will act as regent for an
heir and succeasor wie 1s still a miner. 4 striking example is
Hdlambe,; the rig:t-hand brother of Mlawu, the sons of Eharhabe.
ifter his brother's death Hdlumbe acted as rexent for Ngalks,
the lawful heir und successor of Hlawa., (iv)In came of both aban-
tu abanuyawa (commonsrs) and abantu negasi (Chiefs, royalty),
the helr and succeseor of the husband does not become heir of the
property of theindlu ya se kunenes the property of this house
delongs “9 the sldest son born to this house. (v) In the oase of
Chielsy as a result of his mothar's status he will be given a
ohieftalnship over a portion of hig father's tridbe. An exsaple
of & very early date, as far buck as one can trace it among the
asathoas, is that of doaleka and Hhaihabe, the sons of Chief Mo
by his Sreat Vife and his tight Hand ¥ife respebtively. Jcaleka,
asa result of his mother's siatus beoume Paramount Chief of gll
the amaXhioss tribes; Hrarhabe decame Faramount Chief of all the
trives descendant from the Right Hand Howse of Pale. That is
why today the amaliggika are guperior in status to the amafdlambe,
but the smstealelka are superior %o all cther emaYhosa tribes.
This position is known and ackpowledged up to the present day
anong the wa long.

e TEC ORISIR OF Tue IRDLU EAEULU AHU THSINDLU JA S8

In the omnge of commoners it secus nstural that the first

wife a mmo marries should be his uufesl omkhulu (Jreat ¥ife))
and the ségend one hie unfusi wa e kunene (Right Hand ¥wife).

But why is this wno$ the case auong the Chiefs? Yo thie the

amafhosa zive an explanation which, though it may seem feasible,

cannot historically be correct, for the same principle is found

among other and olider Zantu tribee independent of the amaThosa.
The seee
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he amaXhose say that (e ipdlu enitulu and the indlw ys
se kunene had their origin some time in the sighteenth century,
during the time of Palo, & yom;:? Chisf Tehiwo. lere acoord-
ing %o taem also lies the origin of the right of the Chief %o
nouninate his wives.

It was usuel or a Chief to send one of 'is daughters as
wife to & Ohdef of amother tribe (mee¢ Chapter (I1I)s The Chlef
414 this (2) to meke an allience with the other tribe; (b) to
enhance Ris status; (¢) to inersmes his own exchequer; (2) %o
preveont his daughter from beoondng aa old aplaster; which was
conaidered o disgrace; {(e) becsuse 1t was & great hoaour for a
tribe if their eprincess wag smrrled %0 a princo, more especially
it e wmn the future King.

Paring the reign of Palo teo chiefs of other tritas ecach
gent their deughters 0 be married 3¢ the young Chiefs Theme
daughters with their respective coduli {(bridal parties) arrived
at tha sane time at the Sreat TFlmees Palo did not know what
to 0. He could not gsend The princesess Laok, for it meant
insulting the other Chiefe and it might neen war,

Fow there wee a greet sdviser {icike) or expert (ichule)
on all mattersof low and custom (eome vay this man was ilajeke,
the evn of Xulile), and Fele sent for thie sdviser. MNeanwhile
tha two princesces with thelr codull were staying at krasle
near the Greel Flace.

On Lis arrival ithis expert wus givin a1l the detalle and
shown the giris. e wes %o declds what esch of these princesses
would be oalled after they had undergone the umiude ozeleyo or
full-dress wedding ceremony which ig concluded by the umdudo.
The peopls were assestel in the inkendla. The axpert requested

¥ing Pale to stend up, end he apked the Xing: *¥i nte #i0a lo i
phakathl kweengslo senkoai®, what is this botween the arms of

the Chief? Talo sald it was his head (intloxe)s Thersupon
the sxpert tock Fale's right srs and asked Pale what this was.
Palo sald: "ingalo yokunene", tha right arm. The expert then

ould J..0
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sald: “lot 1t be so with these two women whon you marry thems
1et one be the *head! and the othcrstho "right hend' ", This
was ¥¢ show, he eald, that ’-;at'b women were of high status
(nesibale), for the "haad" was the thing with "ingondo”, brain,
anl! the "rizht hand™ was the thing with strengths. The "head"
cane first an? ip greatery the "right hand” is strong and can
holp the "head™,

D& the wedding “ary they therefors "dalwaed” (oreated) these
two women as the uwafasmi omkhulu (Creat “ife! and the umfasi we
e kunene (Right Mund vife). % was also then dsoided that eash
of these wimen nshould have pospr and authority, and the eldest
gon of the uafagd @ ce umene should aleo bo & "kumkani® or
Eing: but fhe pon of the umfazi oskhulu should be the greatest
kaskand.

Tn $he peme yeor thass two women #aoh give birth %o a son.
There wmone ars sometimes, incorreetly, sald to have been twina.
Yhat the e ™osa actually mean is that they were bor:m in the sam
your by two women narrie? at sdout the some tine, each wife haviny
e high status infependently of the oiher.

Te this wsy the unfsgi we oo kunene (Sight land Wvife)
became g woren of groat stetus, clothed with suthority and not
totally subpervient to the umfagi omkbulu (Creat ¥ife). Because
of ter statuz her son slgo becsme e Chief with his own followers

as digtinet from the Orewt Wile'an ason,

Gs AAGADT:

The amaqedi cre women murried and stiached to the two
prioeipal hounssy they give status to these principal houses and
parnert the laiter, heace they are often salied "supporting
houses” ar “rafisre’. “nould thers bPs no male issue in the house
to whieh a qed!l is sitached, the sldest scn of the senior qadi
will become ihe lawful heir and succescor of the house without
rals isvue {me= bvelow).

There 1s no limit 4in Xhosa law %o the number of wives a man

TOY sess
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mAY BRYPY. In the case of a Chief, he nominates his wives)
but in the cese of a commonsr, after the usfegi omkhulu and the
umfasi ws se Lkunene comee the tiird wife = nan marries. Thie
third wife 18, except in very extraordinary cases, sccording %o
the Native Appeal Courts (see below) the gudi le ndlu enkulu
(the qadi of the “reant House). She taerefore supports the
Ireat Houves,

It is powetires asrerted, though very rsroly, that the
third wife sarried by & Those sen is big "left hand wife”(unfasi
wa pe khohle) an® her ‘ndlu or estadlistment iz then epoken of
ae the indlu ym se khchlo (the left hand house). This i cone
fuging the Thoea with the Fulu fasily syetew. Xhosa Fanily Law
knowe no laft hend wife; the thivd wife, of a comronsr, is the
qQudl wife of the indln enkulu.
| if therefore, a man marrics nore than two wives, thege
gubseguent wives will be attaeched t¢ one or suother of the two
pringipal houses (mee slketoh), but each of these smagadi or
minoy wiven will have hor own separaltehutl and estadlishment and
cattle sllocnted te that establishmant. 7t 18 here that a gadi s
and an isisu or womk (see 7 below) differ, The qudi is usually
marrid after the £ irot two wives and she haz u separste indla
and also a vimba (store hut) of har own, “hs is not absorbed
by the principal house. The children of the gadl belang to her
own esteblishsent and net the indla €0 whileh ahe 1o a qudi.
Boosuse of her statne the children of a qadi, 1f boys, may in
faturs be abls to sstablish sevarate snd indevendent eetablish-
aentn, s8 for example when Gthey marry.

The rank 2nd etatus of the graqedi are inferior to thoee
of the twe srinecipel Zouser, dut they follow the rank and status
of the princimi wouge to whioch they are attsohed though they
are® abordinste. In the oase of Chiefa, howsver, the amagadi
are agcorded thalr rank and statue by the (hiof in eollaboration
with hiwm rmii:r and amaphakathi (counoillors). Among commoners,
tha third wife 1s the qadi 1s n1lu ankuluy the fourth wife iz

The e
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the gadi le ndlu ya se kunene: the fifth wife again is the
qadl le ndlu enkulu. Aeg = rule the indlu enkulu hae more
amagadl then the indlu ya ese kunene, for, being the Great liouge,
it is of Ligher statuss fome say thal the indlm ya se kunene
can only have one qedi,

Thie is not sccording to Xhosa Law, and it has been cor-
reotly stated that “the sixth s the qadi wife of the Right
Hand House, andwm.””'

s
There can, however,; nover be & gadi to another qadi. Only

the two principal wives have sssgadi. Vor ie an isisu or wosb
sarried to a qadi,

The general principls is that the indlu enkulu will have
a qudl before the indlu ya se kusene. Hut the Hative Appeal
Courte have acoepied the statenent and prineiple that a man
mar Darry a qudi to the Night hand House before marrying @
gadi to the Creat Vife when there is no stook in the latter
p—

This view clashes with the following case quoted by Vhite
field, South African Hative Law, p. 35, which holdes good for
ihosa Lew: “"that the wives of a commoner must take precedence
in accordance with the custom applicadble to common people(The
custom, vis. that the Ureat louse gets a qadl before the Right
Hand House), and that where any variation of the ocustom is
alisged, overwvhelming proof of such varistion must be ad-.
aused,” 57

The principle aoccepted by our Hative Appeal Courts thet
a nau say under certain circumstences marry a gadi to the
Bight Hend House bafore marrying oue to the (reat Yife (umfasi
ocakhulu) olashes with the correct ruli- g in the case of Feko

VArsus eess

65+ mnite1e1d: South African Native Law, pe 34.

66+ \rudiwa vo. Paliso (4, NeAsC.) 378,

67 . Tehemess ve. . Tshemess and Another (4y W.0aC.) 243,
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versus Hatansima (1, ¥.A.C.) 60, "that & qudl wife could no%
be married in support of the Right Hand House before such a
wife had been provided in connection with the Oreat House.” Oo°

The general principle is that the house which needs &
qudl is expected to furnish lodols cattle for the ikhaszi of
such qadl wife. For, every indlu or house has to produce the
ikhagi for ite own qadi. DBut tule does not necessarily mean
that the third wife, Tor instance, must be the qadi to the
Right fand House if the latter house paid the ikhasi, as 1t
is stated in t he case referred to above in connection with
the question of stock in one of the houses (Mgudlwa ve. Paliso,
above)s If the ikhasmi for the third wife comes from the indlau
ya e kunene that does not in itselfl ﬁm that this third wife
is the gadi to the indlu ys se kunsne. Mor, the ikhaszi of the
wife ia the gadi to the indlu ya se kunene came from the indlu
enkulus Hecause of this the indlu ya se kunene ie indebted
to the indlu enkulu for the number of lobola cattle which
lobolaed the wife of the indlw ys se kunens, Hence under
normel conditions the indlu enkulu has a claim to the ikhasi
of the eldest daughter of the indlu ya se kunene., Now, should
the husband lobola a third wife with cattle from the indlu ya
se kunene, he may take these eattle for the tiird wife and
set them off asainst the dedt owed by the indlu ya se
to the indlu enkulu for theikhasi given to lobola the wife of
the indlu ya se kunene, If he does this (he will as a rule
publicly make this known to his family court) them the indlu
enkulu hasno further claim to the ikhasi of the eldest daughter
of the indlu ya se kunene.

It is, moreover, the custon that a wife of superior status
should have an igadi before a wife of inferior status.

Bven if the Great 'louse has taken the ikhasi given for

the e

a Quoted by ¥hitfield: South Africun FHative Law pe 35.
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the eldent daughter of the indlu ya oe kunens, it seezs as if
the latter house hms no olaim to the third wife's being the
qadi ls wdlu ya se luanene.

Should the husband, in oxder to lobolu a third wife,; take
cattle from both the indlu enkulu and the indlu ya ee kunene,
the position is clear: This wife will be the qudi le ndlu
enkulu., This is the case even 1f the indlu ya me kunens has
contributed the grester number of lcbola cattle.

fhoea Law recognlses no gadi wife to support another gadil
wife; Cfor, thie custom is practised only in connection with
the indlu enkulu and the indlu ya se kunens. /‘nd, as has
already been puid, neit er cen sn isisu (womb) be married for
s gadl) it would be as if & qgudi wore mesrried for another
gadi. If a gqadi bears no children, it doeo not matter, and
does not warrant the husband o marry suother gadi for this
@hildless qudi. If he wante an helr in cnse of total failure
of male issue he will marry another gsdi (or an isisu) to one o
the principal houses.

Should there be no male isgue in the indlu ya se kunene,
the eldest son of the qadi 18 ndlu ys se kunene will, beoause
of his mother's status, bYe heir to the indlu ye se kunens.

But, whore the husband decides to marry an isisu (womb)
to the indlu enkulu and one to the indlu ya sekunene, the
pons of these wombs wlll succeed to the respective houses

with the exclusion of tho eldest sons of the amagedi (pee 7
bolow).

03 _SuinenziER) 207

Should either the unfasi omkhulu or the uumfas) wa se
kunene, not give birth t0 any children and be proved tc be

hrﬂn ensen

Hote 20)s, yrefer to use the word "isisu”, "womb" for accord-
: uwwmmmawmhmmdma
sotually to be the womb of the ohildless wife; she
is the woman who brings life into the womb. "Seed~
bearer” is not well chosen.



https://scholar.sun.ac.za

1ll.

barren, or should either die without male issue, her husband
may marry an leisu or womb to that house. Fombe are not
married to any but the two principal houses. The womd thus
married will then give birth to and raise seed for thewife for
whon she is married and as 1t were alt in the doorstep of the
Hence m husband cannot rightly
mambtwaﬁteﬁomatm,mmmuttoﬂm
married for thie wife would rank as o qudij he may marry this
woman while the wife 1s living if ghe be past the child-bearing
stage and has borne no male Lfssue.

4 husband might prefer $¢ marry a womb rather than a gqadi
to a house where there is no male issue, because he need not
give the womb a separate u‘ltlafalilhﬂant. and she has ne status
in the umgl (sce below).

It is customary for the husband not to marry & womb o
the indlu enkulu before he has married the unfasli wa se kunene,
unless the umfusi omkhulu is domd and has n0 male lesue.

If the wife for whom a womb ip married hes only dsughters,
and ean:ot any longer give birth to ohildren, the sons and
daughters of the womb will be looked upon ag the younger
brothers snd sistere of tie dsughters of the wife to whom their
mother wae narried as a womb. 69.

The womb that is married is not given the rank or ltatu

of the wife to whomghe is married. UNor 1s she given t he status
of & gqadi, The woub virtually losss her personality and
bocomes aboorbed by the house to whioh she 1s merried as a
wombe IR has no otatus "but becomes the 'body' of the women
Zor wiom she has to relse up seesd, and the children horne by
her are regarded as being those of the woman tc whom ghe i
pead-bearer” s....

69. W (Bsehele) 271s Thie 18 &
enge :traa wnbu. he centre of the amalpondomise tribe,

but it expresces the mane principle ss that found in
thosa Law.
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gesd-besrer.” '°* This is true aleo for Yhoss law, except
that the amaXhosa do not view this woman ae a "seed-bearer"

or the "body" of the wife to whom she is married,; they take
this woman to be the womb, the isisu, of that woman who cannot
give birth to an heir, For, they believe that something ia
wrong with the latter's womb, since she cannot give birth to
an heir. int, because she is the womb of snother wife and has
to yugg, t© awake, (raise up) that house and thereby prevent
it from dying out, the womb hao no separate establishment.

e . BO H

™ie’d nouse found among chiefs only and not among abantu
sbemnyane (commoners)y and the estadlishmont of the xhidba
wife is not in the same umsi or kraal as the satablishuent
of other women may be, The status of thia wife differs from
that of any other house of the 'msband. It is not under the
control of either the indlu enkulu or the indlu ya ee kunsne.

The xhiba house is sometimes spoken of as the indlu ve
ndlu enitulu, meaning it is the House of the Jreat House; there-
by indieatin: that it is the house of the Chief's father. It
must perform certain sacrificlal ceremonies for the spirits of
the fore~fathers who have ococoupled it.

*A Thibe wife may be sarried at any time after the
parriage of the Ureat ¥ife.” 1. This was not the practice
among the amaYhosa., The xhibs wife iz one married after the
fourth wife, and usually is the fifth wife married by the
Chief,

Though 1t 1s customsry for the Chief %o put & wife inte
this wegi of his father after the latter's death, this is not
essential and a xhibs wife may be married and "put in" even

‘m weo s

00 $hitfield: South African Native lLaw p. %4.

Tie
Tehubust ve. 1 (3, HeheCu) 303, per NHative Assessods
quoted by Whitricg.da ’iou Aﬂim'lswn Lawy, pe 35. i
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during the life of the father of the Cuief if the former i»
very old, Should the father still be Ohief and wish it, he
may take the Iifth wife of his eldest son and helr, who i»
reoapongible for seeing thet this house of his father's ig kept
alive, md place her in this ussi of his. OShe does not become
the Yather's wife, but resains the fifth wife of hie mon.

If the Xhiba House iz instituted during the 1ife of the
father, this wife must look sfter and care for the old pecple.
She will then fall under the control of her father<in-lsw; her
eldest son will succeed o the property which belongs to his
grand-father and which hasnot yet been allocated to any of the
other houses, an? he will slso become head of this umgi, In
any ocase, asdequate provision fsmade for him, for uponm his
shouldors regts the responsibility of keeping elive the uasi
of his grandfather.

it is slso customary for the husband who marries & woman
who is to be the xhidbe wife, to give to her house certain cattle
ghese are inherited by the eldest son of the whiba wife, for
the xhiba house ig not dependent upon any other house of the
husbend's.

fhen the son of the xhiba wife marries, theikhasi for his
wife i provided from the stock of his grandfuthers '2* This
is matural, for he becomes the virtusl heir and suvocessor to
all the prorverty left at the umal by bis grandfather after the
usual alloostions to the different houses huve Deen settled,

(I) Duties of ¥ife:
The duties of the wife or wives of a man may be classed
ast
(a) maritel; (v) domestie, and (e) soeisl duties.
Should a wife sericusly neglect any of the above groups
Of vaee

T2+ songinemba ve. Me Jonginsaba (1, HeA.C.) 104,
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of duties, which will be enlarged on below, it may be a cause
for the husband to repudiate her, and this may result in the
dleeolutiondd the marriage ties.

Tor the reletions between parente and children; see
Chapter V,

(a) The primery marital duty of a wife towsrds heyhusband is to
be faithful to him ond U5 ocohabit and have carnal intercourse
with him only. Should she commlt adultery it will as s rule
not lead %o dissolution of the marrisge (see chapter VI),
though she may Le beaten, but the adulterer (umrexesi) will be
fined. She will have public opinion ageinst her and will be
callied an irexesikaszi, or an adulterous wife.

Though the wife is expsoted to be faithful to her huasband,
ohe is not always so. For, when the husband goes away, e.g. %0
work on the mines, his wife who remains behind soon finde e
lovers There are instances where the husband's mother hae
selected from emong frienis a lover for her dasughter-in-law.
He metshaes with the woman and more often than not has sexual
intersourse with her, This is contrary to the Thosa Law of
Harriage. If the husband should come back and find hies wife
commitiing adultery or pregnant, there would be no excuse.

The husband hes sn exclusive right to her bvody. She must
be prepered to allew him the necessary conjugal rights. If
she refuses these %o ber husband without valid reason, it may
lead the husband to repudiste her which may leud to a digmolu-
tion of the marriasge.

There Qro, however, instances where a woman may refuse her
husband these conjugal righta:

(1) Bhen she is suekling g child: It is an old Xhose custom
that no men shall force o woman to cohabit and have cammal
conneotion with him while her breasts contain milk and she ig

suckling  ehilds 1°°

I‘ LE R B

T3¢ 3. Mungwana ve. B. Tonyela (1914) NW.A.0, 16,
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It is elso seid that a man may not force his wife to cohabit
with him when her child bhas just been weaned and is ill., But when
the child is grown-up and ie ill, it does not afford her an excuse
to refuse carnal connection with her husband.

(11) , is i11l: The husband will naturally not enjoy

his marital rights when hie wife 1s indisposed, and the law affords
him no remedy under such conditions if she refuses him., Vvhen she
menstruntes she does not cohabit withher husband and is not expecte(
to allow him even to try to cohablit with her.

(i11) During pregnsncy: It is customary for a woman occesionally
to refuse intercourse with her husband when she is pregnant,s This
refusal however, is something personal and a local custonm, and does
not depend upon strict principles of law, But if the wife under
such conditions refuses herhusband he has nd remedy. If the preg-
nant woman continues to cchabit with her husband he is expected to
treat her with great consideration. Should he not, she may refuse
him,

The next important marital duty of the wife is to care for her
husband, He as her husband has primary right to her care, and her
duty 1e in this respect firet to herhusband %o the exclusion of all
other people.

fhe must prepare the food for her husband and serve him. If
he is thirsty there must be water for him to drink. ¥hen 1t is
cold she must meke o fire so that he may warm himself, If a feast
is to be held she must prepare the beor for her husband and his
friendes If he is 4111 1t ies her duty %o look after hims ©5She must
mend his oclothes snd keep them in respectable order. Should he be
in need of & sleeping mat she must see that he gets one. It 1s her
duty to sweep his hut, smear it with cow-dung and keep it generally
clean and in order.

Groes neglect of this duty may cause her husband to repudiate
her, and it may ultimately lead to the didsolution of the marriage
(see Chapter VI).

(b) The domestic duties of the wife embrace rrimarily the care of
the ohildren: Yhe must see that they get food to sat, doctor them
when....
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when they sre ill, clothe them and ses %o their welfare in general,
It is oustomery for her for a few monthe after ite birth to carry
the child on her bsck during the day wd sleep with it at night

80 that it will be in conatant close proximity to her body and

go be prevented from dying of exposure.

As their mother, she must tesch them, especially the girls,
how %o do the varicus domestic duties and how to behave . When
they grow older she is responsible for thelr general education
in the work of a woman; she prepares them for the day when they
nArTY o

But, not only must she look after snd care for her husband
and children. ller domestic duties slso extend to her parente-
in-lew. She must cook and draw water for them; she must make
the fire and clean the hute., It is her duty to 4o this until &
younger brother of her husband marries, when the latter's wife
will take over this duty. It is generally accepted that her
parents-in-law have a right to the services of their dsughter<in-
law. _

A wife hos to do her domestic work and aleso perform ceriain
duties in the field. 21). She must keep her house clean and
make 1t scceptadble and as attractive as possidble to her husband
and his family. Ohe must smesnr the hute, els¢ that of her parents<
in-law, but net the eide allocated to men., If she refuses to
perform these household duties the husband may repudiste his wife.

When g new indlu (hut, house) is dullt the wives must cut ihe
grass to thatch it and alse 4o the thatehing. But nowadays,
though the cutting of gress for the thatching is done exclusively
by the women, the thatching itself has largely psssed on to the
shoulders of the men of the umsi. Dut, in the case of the isutu
or seclusion hut of the abakhwetha, the thateching is still done

w #ewme

. ’1)‘!hiu iz s0 even in the case of a prOInnat woman, who does

not abstain from enrrying out her da 1{ duties. Zut she
is prohibited from earrying too hew oads.
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by the women only; and they must Le married women, The women
must make the long gress ropes used in thatehing; and when the
indly is finished, they must make the c¢lay and plaster the inside
and the outside of the indlu. Plastering, whenever needed, ls the
work of women.

When it is time for sowing they must help one another to
cultivate the lands given to them by their husbend. The intvo-
duction of the plough has transferred much of this work to the men,
but it is not uncomwmon to see a woman driving the oxen, or leading
the: or even handling the plough. "When Gealeka first saw &
plough about 100 years ago, he was greatly impressed and sald it
was worth ten wives.” 19°

fHoeing is the work of women though occasionally a man may
help his wives aud children. Vhen the reaping starts the wives
have to see that the crops are reaped and brought to the umsi,
They are usually ssoisted by the young men and boys of the umsi.
Thrashing is done by the wives. But men nowadays also help with
the thrashing in case of need. The wives must store away the
meslies or take them out of the pit.

When some household utensil is needed and she has the consent
of her husband, the wife must carry the mealies (she always does
80 on her head) to the trader where they are exchanged for the
necessary tea, coffee, tobacco or piece of cloth or even medicine,
or other household utensil.

grose neglect of these duties may also cause repudiation of
the wife, and the marriage ties may be disscolved (see Chapter VI).
(e) The Soeisl Duty of the wife is to conduct herself with the
utmost dignity. “he must be an example to the children and taeke
care that her deeds do not tend to cause trouble. She must
preserve pesce and hermony in the uunsgi and b friendly to She other
fmizi. A quarrelsome wife and one whe disturbs ‘he peaceful

relationsy sees

4. "\ Trenskei “nguiry” by: Howard Fim.
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relations, not only between the different houses of the umsi,
but between the ummi and the outaide world, may be repudiated.

It is her duty to uphold the etatus of the umsi, to keep to
the hlonipha rules, snd keep peace betweon the children.

An umtshakaszi or newly married wife, dare not approach the
hute of the umzl where she is now living, from the inkundle.

She must first go to the back of the but and from there make her
way into the indlu. G&he continues to observe this custom until
ghe has one or more children. ©hould she be childless she still
observes thisz custom but watches to see when women who were
married at more or less the sume time as she bdut who have borne
children, no longer observe this restrictiocn.

A wife is not supposed %o walk through the inkundla,
especially when she is an umtshskagi. The following example may
be related: While sitting in the inkundla at an umsi, I saw
the wife of one of theinmates come in from the flelds; she wore
& necklace of herbs around her neck. 7This intersetedme. I
asked her to come to me but she refused. I was then told that
it was contrary to custom, and indeed looked upon as an offence
for a woman to walk about in the inkundla or to go into the
ububhlanti. It is the duty of the wife to avoid the inkundls
and ubuhlenti of her husband's people. 22).

In case the wife does not carry out these restrictions of
magie o religious importence she will scon be termed a bad
and disobedient wife. The whole village will look down upen her.
Her husbend may punish her or even repudiate her.

There reste & solemn duty wupon & wife to hlonipha or pay
reverence to her husband's father and all his male relatives.
She may not mention their nases oOr any word that has the same
root as the names of har father-in-law and his male progenitors.

This sccee

Note 22). a . *
Only women born at the umszi, that is, daughters o
this umgi, may walk snd eit in theinkundla and enter
the ubuhlanti, though not when they menstruate.
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This duty is stringently enforced upon the wives of a husband.
The neglect of this duty, wilful or otherwise, is punishable.
A wife who does not strictly adhere to this rule is very often
not only beaten, but immediately driven home to her people.
and in many cases she will be fetched back only many years
later, or not at all. ©She is a dangerous wife, may even be
called an igqwireakazi or witeh, and may cause damage to the
umzi.,

Vhen I spoke to the 0ld qaedi le ndlu enkulu of & late
Paramount Chief of the ama¥hosa (she is @ very old womsn) she
refused to mention the names of her father-in-law or any of
his male progenitors. GShe told me it was strictly forbidden.

A wife who hme committed a breach of the hloniphs custom
will, sven before her husband takes matters into hand, if she
realigses the offence, go to her own people, tell them what
has happened and ask them for a goat, sheep or something to
take back %o her umgl to clear her of the gullt and prevent
an evil from coming over the umsi., The gift is taken to her
husband and ehe thereby "washes off" the whoele thing., If
sho does not do it her hueband will send her to feteh some=-
thing to attle the matter.

“Ariging out of the hlonipha custom there is a peculimr
cuatom observed. It is a prohibition placed upon the woman
ef 2 krasl by the pater familias against thelr use of some
articles such as an axe or pipe or other object, into which
he states has entered the spirit of sn ancestor, or which may
pepresent his father who may still be living.” 1°°

No woman is allowed to consume milk in any form during
the period of menatrustion =nd while she is pregnant, If she
8den she ie punished and perhaps driven away as & dangerous

WORMENA. saeen

75+ coga: The amaXhosa: Life amd Oustoms, p. 212.
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woman. A wifes must avoid taking milk during these periods
lest her deed have an 111 effact on the cattle of the umsi and
cauge grave danage.

A pregnant woman must obaerve certain further restrictiom
the breach of whiol wlll turn public opinion againet her in
the first place, un' if gphe insiste in spite of warnings from
the people of the umszl, may lead to the bresking-up of the
marriasge tles. For, If she inslsts upon doling the "evil" thimy
and miscarriage results, she will be accused of witchoraft and
sent hone to her own people. This is tantsmount t¢ a repudia-
tion and may result 1- the dieselution of the narriage (sce
Chapter Y).

ller movements are restricted in that she must not go to
her own peeple wher in an advanced state of pregnancy unless
thero is perfect agresnent between the two familiem. The preg-
nant women may only go to her own people if ashe hass the consent
of the ummnin' ikhaye (umszi) or krualhesd. She first appromches
her husband who in turn consults hies father or the head of the
kraals This ie the customary procedure and is especislly
rigidly obmerved in the case of a woman's firet-born child.

If the woman does not obey this rule it is believed that this
will affect the child, because on her marriage day she wag
taken into the ubuhlanti (eattle kraal), which ip = most sacred
place and the "home" of the izinyenya or ancestral spirits,
and from that time all the children born of her while she wap
the wife of this man, should be gusrded by the isinyanys of
the umgi of herhusband, Should she therefore go to another
unzi without comsultation snd consent, abe is elighting the
izinpganys, whoe are bound to take revenge and csuse 1ll-fortune
to bvefall the child,

Under normal conditions a pregnant woman ie not mllowed to
give birth at her own family's umsi or at the umsi of any
stranger, but only at that of her husdband., If it happens that
phe is at her own people's umsel and her labour begina there,

word se.e
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word ls quickly sent to her husband's umgi to ssk that she may
be allowed to give birth at his umsi., After birth she will
return home with the child and anything to be done to the child
will be carried out at the umsgi of her husband,

(11) Righte of Wife:

Here the rights in general of a wife will bs dealt with
the rights or intercats a wife has iun the property or effects |
of the umgl, of her husband will be treated of under Seetion €
ef this chapter.

The general idea that a Thoes wife las no rights or rights
no inpignificant that they are not worth mentioning, that ashe
herself ls the property of her husband and ie treated as a
chattel by him, is incorrect (see “"Jensral” above).

She hse the right to come to him when her person or righte
ars assuulted and demand protection from him,. He represents
big wife in all sctions and assists her in her rights against
others. Should she have tu institute an action sgainst her
husband, she will complain to his brothers, or to the sub-chief
who will take the matter in hand, |

If her husband assaults or injures her, she has the right
to go home t0 her own people when she has an opportunity and
they will then resort to the mm custom. This is a
right universully exercised by amaXhosa parents, in the first
place to protect their married daughter againet injury or cruel
treatment by the husband, and it has the effect of a penalty
%o punish the huaband for his deed. It is also resorted to in
omse her family wish to exact more lobola cattle (see Chap.IlI).

Then a wife feels unreasonably wronged by her husband she
takes advantage of the first opportunity to go home to her
family. Zhosa Law provides her with this right to return %o
her family eo that her family say "hold her back™ and prevent
her from returning to her husband, whe is punighed in that he
hae t0 pay a fine in order to get back his wife. Though the
wife hae no right to olaim the fine or any portion of it from

ey ceee
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her husband or her people, who receive it, the uteleko safe-
guards her against illtreatment by her husband.

It i the wife who takes the initial step, and whether this
custom 1s resorted to or not, depends upon the wish of the wife
to exercise the right she possesses,

The woman is kept at the umsi of her people until such time
as the husband has peid the penalty for his acte. ler people
keep her as & kind of pledge until her husband shall have
handed over the fine. Usually one beaust is imposged as fine and
if he does not pay this fine nhis wife will remain at the umsi
of her people.

She has the right to remain here for life 1f her husband
refuses t0 redeem her, and conducte herself in this manner in
erder to ploce her family in @ pvosition to exercise the powers
further afforded them under thies custom. '

The marrisge tles are not broken, nor can the husband
repudiate her for this conducts Thisg sct of the woman in no
way constitutes desertion, nor 4o the scts of her parents under
such ocunditions afford her hushand the right to repudiate her
or lay an action againet them, The husband and his family have
noe elaim under suech circumstances for the return of sny part
of the ikhesi.

¥hen a woman is telekaed, her husband usually goes te her
pecple and discusses the situsntion with thems If he is willing
and offers the fine iwmposed upon him, the wife's people have
no right to refuse to give her up., They must deliver the wife
to her huaband upon the tendering of the fine by him. Should
she refume tc go back t6¢ him, they will not have & right to
keep the fine, and the dissolution of the marrisge may result
(mee Chapter VI).

¥here a husband exceeds his power of chastisement by
sevarely harming or inflieting some permsnent injury on his
wife, and drawing excesaive blood, the case will go to the
Great Flace, and at the same time her peopls will (or may) hold
her under the uteleko custom. Such acts, without exception,

will ...
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will % punished by the Chief, the penalty being in the form of
izizd or dlood momey. In former timeas, if a wife in such a case,
was the daughter of a Chief, it might lead to war betwsea the
two tribes. 4 good exumple of thip is the war between the
ana¥hosa and sbaThembu during the reign of Sarili ia 1273 when
his daughter Hongxokozelo was 1ll-treated by the Thembu Chief.

After marriase a wife hes the right to a doctor when she 1ie
i1l and her husband pays. He calls en igqira or doctor, and
has %0 pay the doctor's fees. Dut should her illness be
acseribed to the fact that ehe did not underge the intonjane
ceremony before her marrisge, she hes the right te go back to
her own people to be put through the ceremony, but sghe then has
no right sgainst her husdband. “hould her people rafuse, she
has the right, through her husband, to zo to the Chief who will
force her people to put her through the intoniane ceremony (ase
Chapter I1).

Though her husband has the sxclusive right %o his wife's
body, ahe has no such right sgainet him. “ven where the husband
has more than one wife, his wives have no exclusive right to his
body. It is thelir right that he should cchatit with them, but
Xhopa Law doee not demand conjugel fidelity from the husbandj
he may have intercourse with other women and no wife of his ocan
demand reparstion from the other woman for adultery, nor oan
she ingtitute an action for "divorce" under such circumstances.
A man may and does thersfore have extra-marital relations with
other women, and his wife has to be satisfied. Of course, pudlic
opinion will turn against him 4L he commits adultery too often.

His wives have a right to demand that ke should cohabit
with them and not neglect them; he usually lives with one for
a while aud then procesds to the next. The time he spands with
gach depern ' upon himself, as long as the does not seriously
negleat any one of tham, for neglect may mean a gross insult end
cause the women to return to her own peopleo, to whom $he hus-
band will then be anawerable,

Inee ssese
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Once hie wife has grandenhildren she has the right %o in-
form her husband that she now wiahes to go mad live with her
eldeat son. fShe exercises this right and her busband does not
provent her for it is congidered improper for a woman with gran
e¢hildren %0 be still cohabiting with her husband and bearing
ehildrens This act of the wife ip not desertion and ohe under-
goes no change of status or rank, though her husband may marry
another woman.

A wife hae the right to lead & normal social life; she
may entertain herfriends, end with the permission of her hugband
meke beer snd hold beer-drinke. fhe may aleo sttend beer-drinks
and other social gutherings and fsasts, but must not neglect hez
household duties.

(I11I) Duties of fusband:
Being the head of a family, the husband must conduet him-

gelf with manly dignity. The future and welfare of his umsi
depends largely upon the way he conducts himself and the affairs
of his uazi.

Only the duties of the husband with regard to hig house-
held, and not his sociael duties, will be discussed here. 7To a
gertain extent the duties of & husband are the righta of his
wife, as already desoribed in sub (II) above. Apart from hig
grent duty, amaXhosa say it is thehusband's primary duty, to
"go in unto” his wife and proceate children (see Sub (II) above)
The duties of a husband may be divided into:

(a) hig duty towerde his wife;
(b) his duty towards his ehildren;
(e) nig dquty (i) in providing hnousehold necessities and
(11) the preservation of law and order in his umsi.
(n) band's du s his Wife:

"A Fative husband 1s obliged under Mative Law to maintein
his wife in a manner commensurate with her rank and poesition
provided ashie agrees to reside at hie krasl, or at any other

where na deoides to Ph“ her." 76. I8 scons

TR A R e
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It 1o his duty %o see that each of Lle wives obiains a plot of
land which she may cultivate, butthere is no obligstion on him %
cultivate it Bor her.

It has however, become customery nowadeys for the husband te
do the ploughing and sowing. The wife and other females then do
the hoeing and reaping. The husband muet also provide his wife
with the necesgary seed to sow.

A wife must de provided with an indlu by her husband. He
munt build it and put the wooden structure on. After this it is thu
duty of the women to complete it. . man usually builds a house
for his wife aus soon ae she has borne him one or more ohildren.

Should the wife be in need of clothes her husband must provide
her with these or give lher permission to sxchange mealies, kafire
eorn or the like for cloihes. The husband ususlly tscitly consent:
to the latter. If he likes his wife and if she 1z a good wife he
may slaughter a beast and take the skin and prepare it as a dress
(isikaka) for nis wife. This dress is worn especizlly at feasts
and other ceremonies of note.

If the husband shamefully neglects these duties, 1t may bde a
cause for the woman to go to her own people, who may hold her
unier the uteleko custom.

It is sometimes contended that the husbend must provide his
wife with an lelkeka or skine-diress. However, it may safely be
said that no enforceable obligation rests on the husband to do
thia. Iif he doss, 1t 1l& 2 voluntary, at moet s dutiful aet; Iif
be does oty hls wife camnot force him to do so.

Some people also contend that in Xhoss Lew = husband has the
right to csll upon the father of the woman to take her to a dooe
tor, igqirs, and to pay the doctor when the woman falle 11l within
& year after marrisge. This is not 0 it may be that they are
confusing gereral illness, where the iggira dcctors the girl,
with an illneses which the iggire says can only be cured if the
wonan undergoes the intonjane ceremony because she has not under-
gone it before her marriage; 4in the latter case her father must

bear seee
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bear the expense. The father of the woman may take her 0 a
doctor when she ip 111 if he uilhoa toy, and to prevent people
fromsaying that he has married hie daughter to a man while she
im 111 or that he has a sickly daughter. To repeat: it is the
duty of the husband to take his wife to sn igqirs when she is
{11, no matter how scon or how long after merriage she falls 111,
indy it 18 he who must pay the usual beast for the doctoring of
his wife. Nowadaye the equivalent is paid in money.

This is the case alec when the woman gives birth to a ohild,
He must provide the midwives (sbafukemisi) and also the expert
(ingeibi) if one is needed, and he must pay the costs,

Beoause he has become the husband of the daughter of snother
umgi, the hlonipha-rules slso antomatieally apply to him, and he
muet pay reversnce %o his mother-in-law (umkwekagi) and her
female progenitors by refraining from the use of their names or
the roots of worde containing the same syllable as their names
in their presynoe or even before his wife.

The husband, however, no longer sdheres strictly to these
rules, and he has only public opinion sgainst him if he neglects
this "duty". fiie wife or her family have no action sgainst hias
if he does not observe the hloniphs custom.

(b) Husband's duty towards his Children:

A their father he is am §7PT8 responsibdle for their up-
keep, protection and welfare. IHe is responsible for their
education, especially that of the boys. He must see that they
are well behaved and obedient, I they are 111 he mugt get a
doctor for them.

It is his duty to put his sons through the initiation cers-
mony and thereafter %o give them advice where necessary. le
must put hie dsughiere through the intonjane ceremony amd can be
forced to do this, snd he mustbear all the costs. (see (II1I)(a)
gbove and Chapter 1)

Yhen his dsughter marries he must provide her with certain
nousshold necessities and cattle (ses Chapter III), When his
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son marries, he muet help him to lobola a wife. Ze is ocom=

pelled o do this In the case of his son's first wife (oee
Chapter I11).

(e)(1) Om the day of her marriage his wife is usually provided
with certain household necessities by her fomily (see Chapter
111 cifte). But after marrisge she looks %o her husband to
supply her with these things if she is unable to replace them
hergelf. It is hiis duty to see that his wife is provided with
the minimum of household neceseities; he Adces thie by allowing
her to buy the necessary utensils.
{(i1) Ae head of the family he must see that law end order are
preserved in hie umei, It is hin duty to settle all family
disputes vhich need not come defore the family court. He must
warns his wives end ohildren in case they commit misdesds. The
duty of chaptisement rests upon him, though he must not exceed
the limite of reasonable punishment.

(1¥) Dishits of Husband:
(&) The hushand has the exclusive right to en)oy all marital
privileges with his wife without undue interference and %o the
exciusion of all other men. e has a rizht to the services
of his wife and expects that siie should be obedient and cars
for him (see: "Duties of ¥Vife' above).

7e haw the right to ohoose the repidence of his wife and
can make hor reside thore provided it deesnct adversaly affect
her and he makes the necessary provisioa for herwelfare and
maintananae.77' Though his wives cultivate the lands, sow
gand reap the crops and do the thrasuing, he as head of the
farily can “"utilise for the Vensfilt of his whole estats prooceeis
of the produce of the various houses so he thinks best, provid-
ed the wife and family concerned are not impoverished,.” ™.

(b) He +.us

L ve. Nohakise (3, ¥.A.C.) 228, explaine also the

position in Ehoss law.
78, N.and . Tshodo ve. 5. Tshobe (4, N.A.0.) 142,
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(b) He has & right to the services of nis children and to their
cbedience. Their names, especianlly in the case of boys, are
given by the husband. It is a right Jjealously watohed over by
the father.

R3PS 15 PR 1

It is sometinmes stated that a woman has the right to be con~
sulted by her husband, and it is his duty to consult her when he
has to decide upon certain matters, as for instance when he
alisnates the cattle of the imdlu. "Although the kraslhead con=
troles and sdministers the affairs and property of his various
houses, Hative Law requires that he shall in all things aet in
consultation with the wife of the house concerned and in a less
degree in collaboration with her eldest son." 79+

Thie may be some other Native Law, but it ia not Xhosa Law,
There is no obligation enforceable at law upon the husband te
discuss "all thiange" with hip wife "of the house concerned”. It
is sufficdient 1f he acts in coasultation with the male members
of nis umzi.

I. PROPRIETARY CAPACITY OF WIFE (WIVES):
A wife can, asccording to Yhosa Law, possess certain property

though her proprietary capacity 1s limited. The proprietary
capacity of the wife iz limited because she ls under the guard-
ianship of her husband, and he himself is subjected to the cone
trol of the family court. The husband has no adesolute control
over the property of the umgi; he is checked by the family court
In ordinery 1ife no sharp line of demarcation is to be
drawn between the things that belong to the husband and those
that belong to the wife. This is so when there is peace and
harmony in the ungi and betwesn husband and wife, for then the
husband and wife do not particularly stand on their rights. Put
as @moon am trouble starts, the proprietary capacity of the
WOMAN eewe

79 Whitfield: South African Bative Law, p. 19%5.
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wonan ie clearly demarcated,

The clothes a woman possesses, no matter how, or when and
where she obtsined them, are her own property. Thie inoludes
clothes bought or made hy herself, or given to her by her husband
or some other person before or during marriage. Upon the disso-
lution of the marriage she has the right to retain these clothes
and she does.

Household utensils such ag the mats she 2leepe on and eats
on, the baskets (iingoboszi) she carries produce in, the pots ghe
cooks food in and the dbuckets she draws water in, are sll oon=
sidered to be the property of the wife, whether she mcquired these
before or during the marrisge. It {¢ ocustomary for the wife upen
dissolution of the marrisge to take with her ss many of these
articles she can carry. ©he also poassesses everything which sghe
brought with her when ashe got marriad to her husband, snd which
formed part of heriwedding-outfit. For her cattle, see below.

4 ¥ife cannot aoquire and possess as her own proparty, sny land.
For all land ig tribal property and is allocated to the Iinﬂividu.l
inigl by the subechiefs as representatives of the Chief. Hor can
a8 wife own in her own right the produce of such land given to her
by her husband to cultivate. DBut some say that if she oultivates
that strip of land on whioh the oxen turn, the profduce of this
plece of land belonge to her and she can do with it whatever ghe
likes.

The earnings of a wife whila the marrisce sudbsiats, whether
ghe lives with her husband or not, do not balong to hsr but are
considered to be the yroperty of her hushand; but our Native
Appesnl Courte have decided that though these sarnings delong to
her husband, he cannot divert such earninge from the indlu (hougs)

to which she belonss, end she must be consulted.” "

The trus
position in Thoea Law is that: provided hie husband causes no
hardship to the indlu to whieh his wife bdelongs, he can divert,

Or 4o

90, Sixekwe vs. Sonjoli (1909) N.A.C. p. 1l.
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or alienate, her earnings and he nesd not congult her; if he
does consult her, he does 8o on account of a moral and not a legsl
obligation. It ie enough 1f he consults his family courts In
the case of Nomlata ve. Mbiti (2, N.A.C.) 4, which expresses also
Khosa Lawy, 1%t was correctly decided that "the earnings of the
appellant's wife were his property, and could not be disposed of
except by hlaself or with his approval.”

there a wile lives apart from herhusband, the narrisge still
subsisting, it follows that whatever she nay earn belongs t0 her
husband. In the case of Hajomboyi and Another vs. Nobeqwa (1§10)
H.AC, 63, the Yative Appeal Court decided that a woman who had bam
living apart from her hugband for thirty years and who had
acquired property, had sogquired such property &uring her abesnoe
for her hugband. This case expresces corrsctly slso the principle
of Xhoaa Law.

*"In Sative Law, ag it obtaine among the Hatives of the T.ane-
keian Territories and Caye Province, donntions inter vives between
husband and wife during the subaistence of a marriage sccording %o
customary forms are not prohibited. In the case of Yonawusi
¥pafa ve. 0. Sindiwe (4, ¥.A.C.) 268, Mr, C.J., Warner, Pres.
HehoCo raid inter alia: 'In Hative law a man may make a gift to
his wife whieh then becomes her own properiy, snd she may maine
tain a ¢lsim agsinet theheir to Ler late husband's estate' ". 0.

This is not the view teken by Yhosa Law, for Thosa Law does
not know the mo-cslled "donations inter vivea®., As ¥Hr. ¥. T,
Velsh, iseting Pres. N.A.C. says: "While instances may be found of
& Hative making gifte to his wife, this Court is of opinion that
1t is so infrequent as to require the clearest proof,"” 82.

The husband does make certain allocations during his 1life to
the different igindlu ¢f bhim wives, bdut acecording to Xhosa Taw

these sevue

8le p{gfield: South African Yative Law pp. 197 - 198.

u. '; w. “o ;o Sinﬂiﬂ (4’ HQAOCO) 380
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these allocations are not "donaticrns inter vives" to his wife,
but the property of th;l.t indlu and will be inherited by the sldest
son of that indlu after the feath of his father.

The right & women end her indlu (house have to the cattle of
that house, is sometimes spoken of as a "usufruct". How it is
clear thet the ama“hoea, at any rste, do not know any such term.
It rather gecms that the woman and her house have a right to be
supported by the husband, an? this obligetion he fulfils by
slloeatins certain cattle to every house. The husband, however,
retaine control over thome cattle thus alloocated, Should he use
any of them for the benefit of another house, the latisr house
will be indebted 4o the former by that number of cattle. Nersover
if the husband should sell any of these cattle, the wife receives
nu compansntion and hasno remedr; aeaxcept that she ocan claim
support from him, Furthermore she is not requirsd to sanction
the sale of any cattle except thea ubnlunes and inqakwe bessts
(sea below).

A wife nevertheless has the capacity to possess certain
eattle in her own name. These are the cstile ghe receives from
her family the day she leaves their ummi to be married to a man

from another umsi. 23).

These cattle are: (i) the udbulunga
beast and (11) inqakwe, nometimee called ilege, or inkome yeselwa,
the bsast of the milkesack. Very rarely thiu beanst im also refer-
red to as inkomo yssondlg, the besst of suppert and maintenance,
meaning that 1t is there to support the wife after marriage, for
it always 1s an iniomo yesibunu, = heifer or a cow.

(1) Ubulungs bougt: See Chapter III. It is a beast given by the
father to his daughter, at the time of her marrisge or after, and
bears a close relationship to the health and welfare of his

daughter when she is married. It is & sacred animal, the

Hote 23). _
The bridal ty alsc go with the impotulo beast (mee
Chapter I1I) but this is not & besst given to the bride

as her own property.
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papefumlo or breath (life) of the wife. Jhe has an undisputed
right to sn ubulungs besst aal can claim one from her father oy
his lawful heir an’ suceessor. If her father has no inkomo yesi=
bunu, ke may give her a temporary wbulunga voaat,” " ipkomo
Zemibepbligo, Tor be will never refuse such s besst "in the face
of dewih™y g kg ne kuteno gkufeni. Thies teuporary ubulungs beast
ie ueually an ox or Bull oall whieh will later be replaced by
& pormsnent une in the furm of & cow or & heifer.

The wife bas thoe proflit of the teumporary ubulungs beast but
this beast still belobgs to her father,” * Uome contend that
if this temporary ubulungs besst is a cow or a heifer, ite firet
heifer calf will then be taken so the inkomo vouigsls, the perma-
nent uwbulunga beast. 16 lo dustomary to do tuisy but the father
is not forced to do 1ty and he osn give his daughter, or leave,

an; other heifer call ss the pormanent ubulungs bYeest as soon as
he takes awey the temyorary ubulungs besst, and its progeny if it
wis & heifer or s cow,

“The wbulunga beast must not originslly bhave been aoquired
as lobola from the husbend or his friends.” °°°  This is exsotly
how Yhoss Law views ite It must be o besst from the omttle of
the father of the girl. Some cswllhiosa once told me that it must
come from the fatuer of the woman no matter whether he originally
bought the beast or zot it as & present, provided it was in his
ubuhlentl & his own beasts but it must not have beon aoquired
#8 lobola crttle from the husband of the wife. The amalhoss
went fTurther and steted that the futher must give & second or ewven
& third ubulunss besst if uscesasry, in case the former hae died
and the wife is left without one. A certain Xhosa hesdman in the
¥illowmals distrioct hed slresdy given three ubulungs beaste %o

Bi0 eees

83+ Jukavule vo. Helane (2, W.A.C.) 39

84e 4, Dyanti ve. F. Dinieo (1921) W.A.C. 365, in which 1%t wee
stated that s temporary mbﬁ beast does not become perw
gansnt only because the hus 2iea,

. Fhitfields South African Hative Lawy pe 2003 ands Zondani |
va. Jine (1. ﬁoﬁ-cu) 176.
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his daughter, the first two having died without progeny.

How thie permanent ubulungs beust with ite progeny remain
the "perscnal” property of the wife end can never become the
propertiy of the husband. The husbend has no right to dispose of
this besst and dare not unlése the wife gives her consent, and
thie ehe will do only under definite conditions: it must not be
the originel ubulungs besst; or, there must be oue of the
progeny left of the originsl besst for the wife in case of mﬁ.)

On the other hand, should the wife want to diapose of the
progeny of thetbulungs beast, she may do s0, but she must be
assisted by her husbend for, inkomo lunge ys yomfagi; umfesi
umntana wendoda: The ubulungs beast is the beast of the wife
but the wife is the child (wife) of the husband., Thia does not,
moan however, that her rights in the ubulungs beast are limited,
only that her own right to dispose is limited.

Thig view is almo clsarly and correctly expressed by Headman

Bgaba in the case of: Jukevula ves. Helane (2, Hei.Ce) B91 "An
ubulungs besst is & beast given to & wife by her father and it
remains her prcperty.*’gm“’

Not sven the Chief of the tribe may confiscate this beast
or deprive the woman of it it is there to ensure the good
health of the wife so that she may iive and bear healthy sons
to £ill the ranks of the Chief's people.

Cuy Sstive ippeal Courts, however, 4¢ not sesm %0 be clear
with regard to the question of theubulungs beast. The recent
trend of the Courts seems to be towards the idea that the husband
is the Yowner” of the ubulungs beast; thereby they deny the
woman asny “ownership”. It was decided for example, that “the
ownership of ubulungs cattle vested in the husbend of the wife

to whow the origzinsl animel was given,” 86s

THAD ewews
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This however, io mtmummmmmmci
Xhoss Laws It is, moreover, in direct confliet with the correetly
decided case quoted sbove: Jakevula -n. lelane, See 25).above.

¥hitfield: South ifrican Native law, p. 201, uw:s that these
cases were apparently decided "on the authority of Siwangubosa
ve. Hgldens (1, ¥.2.C.), and upon the Native custom "that a woman
i incompetent to own property', and it is submitted that this
is not good Hative Law."

The Native ippeal Courts have gone Lfurther and accepted the
view that an ubulungs beast is attachadle (ukuthinjwa) for the
debts of the husband. °!°  This also, is absolutely contrary to
fhosa Law and the whole meaning andbébject of the ubulungs beast,
as will appear otill more clearly below., IXhosa Law doeg not
know and has never recognised the rule that an ubulunga beast
may be attachable for the debts of the husband.

hosa Law does not allew that even for the debts or torts
of the wifaﬁu:h ubulungs beast may be attached; only where it has
progeny and/the consent of the woman may the husband use such
progeny %o pay the debdt.

it 1o 2lso cubmitted that where ubulunga cattle are attached
the wife may, through her husband or lewful gusrdisn, put in hep
¢laim for these cauttle. “¥ith regard to the ubulunga estile,
these belorng to the woman, and she may put in her olaim for thelio!
This viow was supported also in another case where it was stated
inter alla : "The Court holde ihat under all circumetances s
married woman, whether continuing in bonds of matrimony or a
widow, is entitled to possession of the ubulunga besst which is
presented to her at the time of her marrisge and is regarded as
‘a sacred pledge or protectiou of her intercets and that she is
entitled to take it with her wherees she may slect to go." 0°

IN eese

GT. ﬂ. w . H. gm (19‘56) . Y L 1050

B3¢ sehaka va. Buyesweni (1, N.A.C.) 144, This ie the Xhosa
view point.

" S1eull ve. Nopoti (1, NeAdl.) 20,
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In other cases agsin, the Wative ippea! Courts have tried
to express the rights of the wife in her ubulungs animel as being
an "interest”: “The wife to whom an ubulunga besst is given has
an interest in the animal and ite progeny. She is entitled to
the milk, and the husband could not divert them from her house
to that of another wife without her consent, bdbut such cattle
are the property of the hushand. In the present cese, on the
death of the Appellant's husband, the cattle by inheritance he-
cane the property of hios helr, her son, the judgment debtor, snd
were attachable for his debts." 20°

In a recent case it wee also argued thet the ubulunga beast
in the property of the husband and the woman has but an'intercsth
in this beast. 7>* It ie hardly neceesary %0 repeat that this
view is totally incorrect as far as the amaXhosa (and other
Bantu trites where the inetitution of the ubulunga demst i
found) are concerned,

Itds not quite clear what this so=called 'intercet’ is that
is often spoken of in commection with the rights of the wife in
her ubulunga beasts It 18 true, & Xhoss wife has an interest
in the pormanent ubulungs beast, but it is an interent which
scoompanies the right a person has in something which belongs
to hime The ubulunge beast belongs to the wife according to
those Law. That this is so is further proved by the feot that
in case of the dissolution of the marriase (by death or otherwise)
the ubulunga besst follows the woman, and her husband must hand
it over or replace it. 9.

In the very came of Rarabe ve. fHarabe above 51, it wae
inter slis stated: "In earliecr times smong the primitive Bantu,
eattle were met apart by eaoch family for the purpose of the

CLEOYVANCY eewe

9% yomanti ve. Zanggingad (3, WeA.C.) 203,
01. B, Zarabe ve. 5. Harebe (19%37) W.r.0. 229

92, . | |

s 81 obuss ve. Ngidans (1, W.A.Ce) 142 where it was

m;cd that this beutsm atto;hchh for the debte of the
huebend.
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observaice of the '1oiko ubulungua' (the custom of ubulunga)s
These anluuls were ragurded as esacred. ‘They could neither de
aliensted nor oould they be lent %o anyone not related by blood
to such family, “he woman to whom an 'ubulunga' deast was
glvenat the time or during the sudsistence of her marriage or
widowhood was entitled to ite possesaion and could take it with
lier wherever she went. The animal and ite progeny remained
the property of her father's kraal and the husband 4id not
aocQquire any ownaership in taem. Howadays, owing to aome dxtent
to contact with “uropean civilization, the custom has lost
much of ite meaning and sacredness, snd the Courte, acting on
the opinion of Nativo Chiefs and other suthorities on Fative
Custoa have decided quite definitely that although the wife
to whom an ubulungu bLeast im given has an intereat in 1t and
its progeny and alibough the busbend cannot divert then fiom
her house to that of anothor wife without her ¢onsent, the
dominius in them is vested in him and on his death they form
part of his estate and Geocoma the property of his heir."

These declipliona an' statements of the Native Appsal cert
lie open to some gericus ebjections: Digcussing the diverse
legal reluntions of the wife, thc_ hsdand, snd the wife's father
or kraal to the ubulungs beast, the W. AC. speaking of "earlier
tines® and (odviously obsolete) primitive conceptions of Bantu
law, aseridbes to the wife the "possession” of the dDeast, say-
ing that the “property” remaind with the father {or his umsi),
and the kbusbend 4id not acquire an “ownership” in the bdeast.

fpeakinz of "nowalays", howsver, the Court, acting on
the opinic: of Hative Chilefs and other autiorities on lative
Sustop,has pronounced that the wife has an “interest™ in the
beast, which her husband cannot divert froa her house without
her consent, the "dominlon® being vested in the husband,

Now, wnile professing to act on prineiples of Bantu (Xhose
Law for both periods the Court for the earlier period, now
obvicuely duumed obsoclote, introduces and sudstitutes for

Bantu legal oonception the contradistinction of possession and

@ominion ce.ce
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dominion (or ownership), a conveption very peculisr to Roman
Law and Turopean Systems of law derived from this, while for the
period of nowadaye, “owing to soms extent tu contact with
Suropean cliviligation® the court no longer applies principles of
Boman Law, but introduces and substitutes epecifically British
legal principles for Bantu legal conceptions.

It is hardly neceassary to intimate that principles, both of
koman and of British Law, are absolutely alien to Banty legal
conoceptiocne, and Iincomprebensible to Xhosa litigants, bdut it
rexains necessary to emphasize: (1) that the alien principles
introduoed and subatituted do not correspond and moreover are
inconsgistent with rules f law governing the point to be adjudged,
and (2) that with regard to either period the Court is tound by
rale of law to adminieter Xhoss Law (Bantu lLaw) since 1t provides
the due remedy and is not opposed to the prineciples either of
public policy or natural jJjustice, but it has failed to do se.

Thorough research snd osreful olbservation have revealed
0 ot that Yhosa Law in thie matter has not changed at all and
that the ubulunge besst stlill belonge to the wife, and not to her
hugband, It cannot be sttached and her husband cannot alienate
it, as bhas besn stuled gbove. At the dissolution of the marriage
the woman can take the ubulungs besst with her if she returns
to her own people, for it belomgs to her and does not become the
"property of the heir®, for it does not form part of her husbend'e
estate. Tor the alienation of the ubulunga beast, see p. 133
above.

Furthernore, in spite of the so~cslled "contract with
Suropean olvilization” the bulk of the ameihosa (and all theose
Bantu trives where the custom regarding this beast is found) in
their daily life 2till adhere to the significance of the
whulungs beast as much as they 4id in former times. It may be
that for the urbau, the more or less detribalised, und more
educated Bantu the ubulunge beast has lost much of ite meaning
and sacrednens, ba;.xt for the messes in m rural areas, the
gentres of Bantu life snd culture, the significance of the
ubulungs besct still remains in spite of efforts to discounte-

e NANCOses
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tenance ite exiastence. R

It is not clear who the "Native Chiefs and other authoritiee"
wore who informed the Court, but in any case their opinion - a8
reverled in the decision - is incorrects They dd no longer possess
a clear perspective of the whole question of the ubulungs beast

That eattle are "set apart by each family for the purpose of
the observence of the *isike ubulungs'”, is correct, but irrelevant
in this comnection., To explain: The head of the umsi sets aside
a certain desst (one or more) as the uwdulunga beast of his umsi,
gometimes, though rarely, also called inkomo ya se khaya, & beast
for W kraal, but this beast is not to be donfused with the
ubulunge beast of his wife., The husband therefore has an ubulunga
beast of his own spart Crom the wife who has her ¥own.

The ubulunge beast of the husband is sometimes given to him
by hie father when he is allowed to leave the father's umgi and
build his own umsgi; and it is there.for his health and that of his

children, Or, he may nyulwa, raise, or dalwa, ereate, an ubulungs
beast for his family end himself from among kis own cattle.

M his dsughter merries the father will give her an
ubulunga beast, preferably one from among his own ubulunga cattle;
but he will never take a beast from the ubulunga catfl e of hie wife
$o supply his daughter.

#hile his shildren are at his umsi, they will get ubulunga
aecklaces (iintembo) from the father’'e ubulunga eattle and it is
from the father's beast that necklaces are provided for the
abakhwetha on the day of their initiation.

The meaning and sacredness of this ubulunga beast is not the
game se that of the wife's. Unlike the wife's ubulunga beast
this one of the husband's may be used by him for sacrificial
purposes, for ite his own and belongs to his umsi, That of the
wife ie not thue used, for it is her own and the izinyanya of this
unsi want & beast t.at belongs to the vmnin' umgi, the head of the
kreal as & sscrifice and not & beast belonging to another persen.
The husbend's ubulunga beast may also be attached for all debis}

should sese
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should he be left without one, he can ask his father for one, or
he can dalwa, oreate, one for histmsi.

On the death of the woman her ubulunge beact is inherited
by her eldest son snd not by the general heir and successor of
her hugband. The 1dea that on the death of the husband the udu-
lunga beasst and ite progeny become the property of his heir and
succan=or, is entirely wrong and inconsistent with the principle
and facts of Yhasa law, 3 Thie wrong idea is the natural and
inevitable conseguence of the wrong decisions of tha Sative Appeal
vourts, vig. that the ubulunga besst ie the “property"” of the hushe
band. See above.
(1) Ingakwe: (inkomo yeselwa ) See Chapter III.

Thie is a boast brought by the bride from the umsi of har
people, It is always an inkowo yesibunu, u« cow or a full-grewn
heifer. Its object is to provide the woman and her children with
milke For this reuson it ie sometimes also celled inkomo
yepsondlo, & malntenance beast, or one for the support of the
woman. It belonze to thw wife who has prior right, as in the
case of the ubulunga beast, to its milk, dut the woman may give
of ite milk to ancther house. Unlike the ubwWlunga besst, no
temporary ingakwe oan be given; once & beast is given as ingukwa,
it belongs to the wife and her father or family cannot got it
back.

Her husbaend acquires noe "ownership" in this snimel ss o ro- |
sult of the marrige; 1t cun never htecome his “"property™ because
it belonge to bis wife, and he osnnot off his own dat alienate
this besot or divert 1t from the house of the woman to whom it
belonge.

The progeny of this beast becomes the houselold property of
the housge of the woman, and as such the husband may use the
progeny, provided the women consenta, for the benefit and wel-

fare ccce.

9% see 1 7. Yl inde vee I. Mpinda (1918) W.heCe 364,
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fare of her own houss. If he diverts the progeny for the benefit

of amther house, the latter must replace the cattle thus diverted.
Upon the dissolution of the marriasge the ingakwe still belongs

to the wife, Upon her death it is inherited by her second somj *

the general heir and successor of the husband has no right to tils
aninnl.

IX. REL OF HUSBAND AND B WITH 10 !

A wife, like any other person, may com=it & wrong for which
fine or punishment mey be exacted.

In all cases where liability for a fine occurs as & result
of the wrengful act of the wife, she is accused and has to stand
the hearing, though assiste’ by her husband, and she may be found
guilty. Though she is found guilty, not she but her husband has
to pay for the wrongful desd of his wife. %he ie an inmate of
his umsi, and "¢ as herhusband, her guardian, and head of the
umsi has to pay the fine. 2°°  "The legal gusmrdian under whom
a ward is living is liable irrespective of the degree of relation-
ghip subeisting between them."” 96 and 26).

. m she

e wywenkwana ve. Teyisi (1912) 35,

95+ Nenteni va. . Skohla (1, W.A.C.) 1723 fubulana vs.
%‘mm (1S ;:.A.G.) 903 B, Fandesi vs. L. and ¥, Nteisi
4, H.A.C. Te .

56, Kl;?. vo. Mgwegwe (1, W.A.C.) 19, See also Note 26'. below.

Hote 26).
Hig liability extends to all inmates and menbers, of his
unsi, He .is not liadble for the torts of vieitors. The
Courte have held that when a tort has been committed by the
inmate of an umsi the hesd of the kraal must be joined in
the summons, and if the kraalhead has not thus been joined
in an action for damages against the inmate, & separate
action may not aubloqutnt].{ be drought against him. Sees
Sobekwa ve. Mntuyedwa (1911) N.A.C. 136. :
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The husband ususlly paye the fine with cettle taken from the house
of the wife. I he doss thls he need not replace the cattle,
with the exceptions mentioned under tha headings of ubulunga and
ingakwe cattle.

All debte contracted by the wife in connection with household
necessities and for the maintenance and upkeep of the husband and
menbers of the umgi, must dbe paid by the husband, and if he dles
without having paid thess debls, payment will be demanded from
the helr and successor of the husband, that is, usually the son
from the Creat House. In all csses of claims instituted againet
& wife her ponition ip what hus already been desoribed in the
previous paragraph.

Premarital debts of the wife, that 1s, debta contracted
while she was etill an inmate of her father's umsi, are not pald
by her husband. The 'uneband on the other hand, is responsible
for debts contracted by himself during the marrisge but not for
dcbte contraoted while he was still inmate of Lis father's umsi.

It is usual for s Xhoes wife to buy certain things for the
house and herself with the money she sarns, if her husband doos
not mo in such sarninge.

As a genersl rula. there is ne such thing as prescoription
in Xhosa Law. 4 debt, if admittcd, never becomes prescribed.
The Hative Appesl Court has accepted the following ruling:
*According to Hative custom damages for seduction and pregnency
are demanded during miunority of the ohlld, If the ohild growe
up before damages are claimed he or she becomes finally the
property of his or hor mother's fmng_.’. o danmges can be
glained after the child has grown up. i o L

97 P. Yusani ve. V. Tohosi (’. Nehels) 245.
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thie is not altogether in accordamce with Xhoss Iaws No
damages can be claimed except if the Flaintiff has without geod
reason neglected to institute his claim or if he has neglected to
keer hie clainm "siive" for o reasonable number of yeuarse Pere
hapye thie 1s what the Court mesant in the decision in the cane
gquoted ebove. If ghould be noted, however, Laat this is uot an

aprlication of prescription, but rather - il conmparison be per-
mitted ~ a kind of "Eatoppel”™.

TV, PROPRIETARY RIGUTS OF HUSBAND:

im & rule the husband allocates certain cattle or stock te
the 4iffevent houses and sometimes oar-merks these, but he still
¥ap the scontrel over these animels, By allocating these cattle
+o the A4ifferent houses he ennbles the members of the respective
houese to support themselves, + after his death the eldest son
af sach housm: will inherit the houseneld property se allocated.
111 the property not sthereise alletted to tae difierent houses
belengs te the Jreat House, no natter wiere the husband lives. 98

The husband senerally uses the properiy of each house for
the Yenefit of that house. *“t has become cuslomary that ifa
nuchend lobolaes another wife with oattle from a gertain houne,
We mast revlace the oattle thue taken. =i, for instance, he
1obolaes hin Right Hand ¥ife with cattle Irom the Jrest Henge, 1
runt replace the cattle from the Great louse by eattle froa the
Rizht Hand House. Thic e usaally done by taking the lobela
sattle of the eldest Adaughter of the wilv thus lobvolaed. The
rule ig: the indlu (house) that supplies the ikhazi for anothe
woman, will be re-imbursed with the ikhasi of the eldest daught
af such inilu (house).

1% is sleo lawful for & husband te trancfer a daughter
one house to snother whers there is no daughter. The lobola

| cattle ..ees

98¢ panekiso ve. Sikads (C.H. Cir, dated 12/12/1925, Ho. 29),
quoted by shitfleld: South African NHative Lawy, Pe 44,
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cattle will then 307:13!% house. 99.

this is done where there arve no girle in & particular house,
80 a® to help that house to soquire cattle, w‘w agsieting it
to lobola wivee for the sons in that house. it is m necessary
that the dmughter so "transferred” ghould sctually go and live
in that house to which she has been transferred. It is sufficien
if the father makes & publie statement to this effect in the
¢emily court. What ie really meant is that the ikhasi received
for this girl will go to that housej ghe will be considered as
belonging to that house.

Generally therefore, we may Sy that all the effects of
the umsi, (except the nousehold utonsils, the personal velongings
of euch wife, and the ubulunga and ingakwe cmttle nentioned
above), though allotted %o various houses and destined to be
tiu future property of the issue of thst particular house,

remaine tis property during the lifetime of the husband, FHe
exercises the right of control and hence may alienate these
effects with the spproval of his family court, but snot of his
wife. 2.t he should not slienate the effects of one house %o
the advantage of another and to its own detriment.

It is well to draw sttention to subesection (1) of Section
2% of Act 38 of 1927, where it is provided “that all movable
property belonging to a native and sllotted by him or aceruing
under Sative Law and Custom to any woman with whom he lived in
a customary union or to any house shall upon his death devolve
and be adainistered under Hative Law and Custom,"*0°°
Do ELDOWS: (abanlolokesi):

In go far se the marrisge is not dissolved upon the death
of the husbend, and the widow remains a mesber of her late

husband seee

99+ ugghotshise vs. “tshotshisa (1, NeA.C.) 100,

1074 panekiso vee Sikade (B, ¥.A.C.) 178.
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husband'e umsi, her legal position is treated of in this chapter.
Her legal position after dissolution of the marrisge tles is
desoribed in Chapter VII.

The position of a widow after the death of her husband may
best be trested under two headst (a) Relations of widow with the
heir and successor of her decessed husband, und (b) the position
of the widow as to the offects of the umsi., Now (a) may again
be divided into: (1) Rights of the widow and (i1) duties of the
widow,

(a) Helation

(1) ; Widow:

The death of the busband doos not automaticslly dissclve
the marriage ties. 7The widow is still taken to be the unfasi,
wife, of the deceased ani is usually spoken of as the unfagl
of this or thet house, She retains the undisputed right to
rexain at the umsl of her deceased busband and may not be
ajeoted.

‘@#nilel she remalne at the umsi of her deceased husband she
does a0t lose the rank and status she had during the life of her
husbasd. In fact, she now has 3 greatsr gay in the affalrs
conneated with heor own house, and if she is old, & greater say
in the administration of the affalrs of the umsi.

The widows of a decessed husband are not "inherited” by
his relatives or any other male according to Xhosa Law. A
widow owes no marital rightes %o any man, snd she owes no duty
to the new wmnin' umsl to allow any male to have carmal inter-
gourse with her. The oustom of ukungena is not only not prace
tised by the ams®hosa, dut 1t is also considered ss incest and
hence strictly fordbidden by Thosa law. Though a widow is not
given the right to cchabit with other men, it happens that men
secretly do have intercourse with her, snd any children borne
by her me a result of such intercourse belong to the umsi of
her husband. Zee Chaptors VI and VIII, The widows,as hes been
stated, renain at the uasi of their deceased husband, sre still

conpidered ..e.
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considered as his abvafaei, wives, and if they return to their
own people and the narrisge ie dissolved (ese bdalow and Chapter
V1), they become Adaughiers of their families' imimi.

The male who suecseds the devease? husband is also respon-
sible for the maintenance and support of the widow.iOr* I
must de well understood that the widow cannot inherit and has
no "usufruet” in the "egtate” of her decessed husdand, but only
@ right %o be sufficlently well supported. If she 1s not thus
supported, she has a remedr and the Chief will see that the
heir and suncessor of her late husband supports her and her
children.

It iz sometimes contended that the widow must be consulted
by the new uanin'® umel in matters relating to the umsi, as for
instanoe when he wishos to alienate some property. It may
safely be said, however, that this i only =« moral oblization
that rests upon the mew umnin' umei, and he usually does cone
sult her, but if he does not, she has no remedy. This ls clear-
1y brousht out by the fact that if he does consult the widow,
his word overrides that of the widow in case of difference
of opimion. The final decision in matters of the unsl rests
with the new wmnin' wagl. 3Sut if he abuses his poeition to the
detriment of the widow, the fawmily court, or the court of the
igibonda, petiy ohief, or even the Chief's Court will take up
her csse, which she may either institute through her own son
or some male relative of her husbandg cr even the petiy chief.,

But & widow hame this right to support and mesintenance
only while sahe lives at the uhzl of her deceased husband. She
submits to the guardisnahiy of the new vamin' umsi, end she
cancot aliennte or otherwise dispose of the property or stock
belonging to the umsi or to her house in Micnlu.ma ok 2T)e

Thould seses

101, Sekeleni ve. Sekeleni (21' 300-) 118,
102, Saleni ve. Q0sha (4, %.A C.) 201,

Tote BT o 48 B8BRePNIEE" LEORRESGROTE BB T8V HelBi.)
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Should she leave the umsi of her late husband and retwn
home, she loses this right of support and mauintenance.

She can remain at the umsl of her late husbund as long as
she wants to, and the new umain' mmmirumm
force her to return to her own pecple. She has, howsver, the
right to return to herown pedple if ohe so wishes and then dis-
solution of the marriage may follow (See Chapter VI). DBus
children born to her while the marrisge still subsisted may not
be removed by hor when she leaves. For, all children bors while
she was living at the umgi of her deccased husband are his
ei:ildren and belong to that umzl where they will be cared Tor,

The new umnin’ umsi msy upon reasscnable and sufiicient
grounds build snother indlu (house) for the widow sad place her
theres This act must not be prejudicial und detrimental to
the benefit and welfare of the widow. However, whers there is
a clash of interests of the new umnin' umzi and the widow
respectively, the interests of the new umnin' umsi have
preference.

The widow too, has the right to ask the wmin' umgi to
build anotner indlu for her if she osn ressonasbly claim to need
it on seccount, for instance of ill-health. Should the umnin'
umsi wressonsbly withhold the proper performazice of this
request,; she may live somewhere else and the wmin' unsi must
gtill maintain and support hers She does not lose her right
of care aund support, unless the marriage is dissclved.

Where the husband dies leaving the umhlolokaszi in a state
of poverty and need, she has the right to claim support and
help from her father and hie family and every individual wheo
received part of the ikhagi given for her; she zay enforoe
this right. I, on the other hand, she should be left desti-
tute without any relatives or friends, she has the right to go
to the Chief and claim maintenance, support and protection
from him.

(41) Duties of ¥idow;

ifter the death of bher husband & woman is cmurd to
BER R
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be unclean and must 9 .0wW hersorrow by remaining within the pree
cincts of the uszi for at least some days. She muet have her
hair shorm off, and must abstain from attendiang feemts, beer-
drinks and other sociel galuerings for some time. If she fails
to oveerve these rules public opiniocn will be againet her, 1t
will affect not only her own character, bui xleso the status of
the whole umel. It may even be a cause of trouble between her
and the new umain' wusugi, In extreme cases she may de foreced to
leave the umsi.

Svenefter tie d eaih of ner husband she may not comauit a
breacl of the hlonipha custom. An interecting example in my
experleonce was that a qudl wife of one of the late Faramount
Chiefes of the mmuXbosa, st 014 women whe did not dare to mention
the name of Ler father-inelaw and hie male progenitors tc'in even
at this late dute.

As long as she resaing at the uamzi 28).

and under the guar-
diznehip of the new wmin' umsi, she le still conaidered to be the
wife of the deceased, she undergces no change of status or rank,
and she therefore has the sane dutliee as she has as en umfasi,
wife, durisg the life of her busbwnd (see B (1) above).

She has to cultivete tiie landa, carry on with the household
dutiecs, recognise the authority of the new umnis' umgi, and
render him the same domestic services as she rendared her husbtand

during hie life. 1°°-

If ghe does not recognise the suthority
of the new umnin' umzi, the lawful heir and succeesor of har

decsased hugband, she has no c¢laim for protection, mamintenance

Afteyr hor husband's death 2 widow is in more or less the
sane position with regard to the effects of the umsi aa she was
d\ﬂ.‘in{ LR

Note

28)e ot necesssarily 2t the same spot wherse siec lived before
her husbend's deatl.

103+ gees Sekeleni vs. Sekeleni (21, 8.C.) 118,
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during hie lifetime. “his is so, provided ghe lives with the
Beir and successor of the deceased (sen (m)(1i) and (i1) above).
Tut the lative Appesl Court has in some capses given decisions
which, u®s will be seen below, are contrary to Xhosa Lew. In thies
connection se¢ aleso Section 32 of Proclemation Ho. 140 of 1085,
and Heetlion 3Y of Froclamation Fo. 110 of 1879 which fix the age
of "majority” for both males and females at 21 years. This has
perhaps influence? the Court %o decide the cases aecordingly, but
these decisione are nevertheless contrary to Xhosa Law.

‘ho widow, according to Xhopa Law, retains her right to her
personal belongings ineluding the ubulunga and ingakwe cattle,
and hougehold utensils of her house (see C I adove). If she
returns to her own people and the marrisge is dissolved, she may
ta e with her these cattle but she may not remove asny other stook,
for Xhoowm Law does not recognise any righte of & widow to the

effects of Ler deceased husband's estate. There ig,moreover, ne
community of property in a marriage contracted adcording to XYhosa

Law (ses mlso Section 22(6) of iet 38 of 1927).

In the csse of Hombuyana vs. Ntuntu and Mtyibili (4,5.AC.)
365, it ie steted: “if a widow returns to hsr father with her
ubulungs cattle and children, she may keep the cattle for the
maintenance of hergelfl zad hsr ¢ ildren, or if the father takes
poomesslaon of the catile, be may allot ocue or more to her, and
any csttle po sllotted become the absolute property of the widow
for the suppert of hergell and her children,” A04. This case 1l
in agoordance with Yiose Law, and it seoms reasonasbles for her
father to replsce the ubulungs cattle, for she im, according to
Xhona Law, again a daughter of “is wazi, and he is slso respon-
sidle for hor maintenance and suprort.

At & result of the declsions in Helanti ve. Sintenteni
(1, H.4.0.) 43, and Nbono ve. Manoxoweni (6, ®.D.C.) 62, & widow
is entitled te hold asher own her earnings or all the property

shich she may nave acquired after the death of her husband.
Thus se.s

1o4.mt,d by ¥hitfield: South African Native Law, p. 202,
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Thus ia the case of Hosaiti ve. Xangati (1, ¥.A.C.) 50, it wae
stated inter alis: "Iy seotion 38 of Proclamation No. 140 of
1855 the age of legal msjority for both males and females is
fixed at 21 years; 4the Appellant being a widow, it thersiore
follows tha! after the death of her husband, being a major, she
becane free of all control and 1p

custes %)% but where Sative custom is repugnsnt to justies
and equity and to the provisions of the Proclamations for the
government of the Fative Territories, 1t must give way.” 105,

It iz submitted that the Courta have erred in the three
cages cited above, and all casee decided on eimilar lines, The
Courds forgot that a marria ¢ is not dissolved by the death of
the husband; the widow still ressins his unfasi, and undergoes
no change of ravk or status.

Vhat has beon decided here Lo not Xhosa lLaw and the Court
adzite that it is contrery to "Hative custom®. While the widow
remaine at the umel of her deceased hustand she ie under 3Ihe
guardianship of the person who sugogeded her late husbund; 1f
she return to her own pecple she sgain falis under the gusrdian-
ghip of her father or his lawful helr and successor.

Yhosa Law knows no Mmity of woperty, and the Courts
have admitted that whet & wife eorns she earns for her house
and it i controllied by her hushbund; the widow 1o in the sane
position. It therefore followe that what she cerns should fall
to her house and be controlled by the new vmnin' umsi. If she
csnnot acquire property for herself, in "her personal right®,
durinz the eubsiatence of the marriage, me oarnot alter the
death of her husband do B0,

Yaracver doue

Hote I‘JJ.I“H“ are mine.

108, Ses wise: Sobulawa ve. Joyi (.3, Cir, dated

22/12/1926, %o. %8) quoted by Vhitfield: SJouth
African Sative Laws; pe 199.
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Horeover there le nothing whatsoever Liat is repugnant to
Justice and equity ia these rules of Xhosa law. The widow muet
in all cases be maintained end supported, whether she renains at
the umzi of her decease! husband, or whether she returns to the
umal of her own paople.

The person wio has succeeded her deceased husband must not
only maintain and support her, but he must aleo Aoctor her when
she is 111, He usually spends more on her than she carns or is
able to sara.

if the widow should aequire property and hold it in her “"own
personsl right" accopding to this newly introduced prineciple,
this seems to e unfair to the person who has succeeded her de-
cenasd husband and especially to the communally equipped umsi.

The position of the Yhose widow 1s not anelogous to that of
the widow in western civilisation where the cases cited above may
perhapa be applied correctly. It is, in other words, forecing
wentors ideas upon a very differently orientated wsociety with an
absoclutely different social and legel structure. It means foveing
ideas of full-fledged individuslism upon a society whose princi-
ples are atill very largely based upon s communal system.

This enforcement 1z not understood and, in my experience, ims
strongly resented by the amaXhosa, It is bound to infliet a
hardahip upon them, which in faot it does. It tends to weaken the
family ties which they justly regard as essential to a healthy
development of Yhosa olviligation, The Court sctually mosnlm
the independent ststus of & female, sometiuing that wes never and
is even now not recognised by Thosa Law, because it is sgainst
the whole spirit of ZThoss Family Law, and the only result is a
keenly felt disregerd of ithe legal principles of the Jourt, which
they consider, often result iu s miscarriage of justice,
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The legal position and status of o ildren in Xhowss Law, the
parental and laslil, control over children of merriagesble age
and varicus laflusaces that wifeot thelr swrriage, also parental
aeve already boon tweated of in Chapters I, II and III. Though
the usborn child ie 0% yet coasidered sn uwmntu (human being )
with legal rigits and luties, it novertholess anjoys the protec-
tion of the law. .t is protected in various ways. The pregnant
woman has o ovswrve ¢ertaln restrictions for the banefit of
the waborn child, See Chapter IV B{1).

A pregonant wounsa may not reoceilve oumn‘l punishamt that
nay sffect the yot unborn child. 9he should not be flogged
though the husband may teke a 1light gwitoh (uowazi) and hit her
1ightly arowsd the lege. I he exoeads this punighment and
injures the women he is lleble to be fined.

If a wooan commite abortion she is punished ard alee her
hushband or u dcotor (iggire) if they have helped will go to the
Chiel's Court. Ine woman will be termed a witoh (igqwirokass),
& dsngercus person and will be sent home to nereown pedple. It
may mean dissoluticu of the sarriage.

¥hen sborsion or miscarriage itakes place after there wae
1ife is the womb, or 1f the chlild dies at birth or shortly after
it is sepsrated from the wother, the foetus or the ohild is burie
B an wsatide

It ig luteresting tu relate some partioulars in connection
with iwines for they play an important réle in Yhosa soolel life.

Twing are not regerded as & nisfortune or ill-omen among
the amaihosa. They are not killed but are loved and treated as
all other children except that in thelr cease particular custo-
mary rules obtaln which bear more of & socisl than & legal
oharacter.
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Ae poon as poseible =lfter the birth of the twins the father
or his representative from hie own fumily, goes and digs up two
euphorbia trees (inihlontle). These trece are planted alongeide
the hut ia which the twing were borm but the trees are different
ia order %o fiow which of the twine is the elder; the righte
hand one representing the first born snd colder twin 1s planted
first, and then the left-hand ene representing the younger twin.

Thie custon is srictly adhered to, for 1t alee affects the
growih and health of the children, for the trees are suppoaed to
represent the lives of the twins. If one or both of theae trees
die, it means that the dead plant or plants revesl the future
fate of the twin or twine they reprecsent. These trees remain
where they are vlanted and are never disturbed. lNo one of the
family dare remove tham or build or make a garden on that spot.
‘ven atrangers who come to live at the umsi will respect these
euphorbla treoco.

Ifthe ¥ ather neslects to plant tiese trees on the
birth of twine to his wife, he will soon be reprimanded by his
fa=ily end public opinion will resent his negligence.

Twing are considered to form a unity; sonething affecting
ona directly hag a bearing upon the other. If both are boys
they are not ocircimeised at the sane time, dut when one of tham
ie being eircumcised the othoytwin muet be present. The
ubnlunga necklace that 18 to be plaved sround the neck of the
boy whe iz undergeing the operation, is first placed round the
neck of the otaer twin present, then taken off and placed around
the neek of tre one actually undergoing the rite of initiation.
Vhen 1t im time to go to the umsi of the owner of the seclusion
hut (wmin' jsutu) where all the initiates will meet before they
are ciroumcised, both twins will prooeed to the place, but the
twin who 18 not %0 de circumeiged will not perticipate in the
oeromony sny further.

However, whon the other twin not undergoing the operation
19 & girl, ahe atill hsa %o take a further part in the initiatio:

CRIVRONY ssee
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ceresony after the initiates have assombled at the umsi of the
umpin' isutu. The ubulunga necklace is also put around her neck.
If she is the elder of the two, the nscklece is put wround her
brother's neck, then taken off and put round her own necks

After « while it is ugain taken off and put round the boy's neok.
thouldd her brother bo the elder, the necklace is firet put
around ber neck and thes taken off and tied around his neok.

“hen the boye ¢ be circumcised proceed to the seclusion
hut, the tWwin girl wcoompaunies them, for she hes o undergo a
sham OF MOck operation. She Lhas to cit down like sll the
initiates, with the blanket drawn ovexr her heads The "ingeibi”
or operator will stand in front of her and msking the movement
with the assegai (ir=sen) pretend to ciroumeies her also.

Afber the operation the twin girl also procesds to the
sealusion i, site for a short wiile on the apot ler brother
will cceupy 4uring the seclusion peried, mai then leaves Jor
the unsi. The tein girl's hadr is alase shaved off like hex
bro tivax's.

The ame’hoss ntill practise this cuntom siwrictly and I
was told that 1f one of the twine was abeent they would postpone
the performance of thip ceremony. Lf one of theom Lalls 1), and
the other one in away, he will be fetchod no matter where he is.

If the first born sons of u wife are male twins, the twin
who is bora first will be the s:ccessor to lie father; the
Founger twin la treated like any other youager brother.

Ae RELATIONS MUTWEDH PARENTS AUD CHILORTHS

The father in the paraon wio has most oo trol and the
greater say over the ohildren, though it is sometimes asserted
that the mother's voice earrics graat welght as faw as the little
childyen snd daughters before they reasch marrisseable age, ara
concerned. The Thosa family is on a padrilineal basis and a
child is alwuys spoken of am the child of its father. To ghow
the relationahip bdetween father and child the amaXhosa will

BRY eveve
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By, for instance: into Ja beni, meaning the ohild of this
oF that man.
Vor the sake of cooveanience the relations betwaen parents
and children mey be divided inte: (1) relations between parvents
and daughter, and (ii) relations between parents and son.

Frqm the time of birth to the time of marriage a daughter
is under the control end guardianship of her father or his
lawlul heir and successor. Decause of this he has the right
to demand cbdience {rom hils daughter,

The contyol ol the fether and family is ospecially notice-
able in connection with the merrisge of their daughter, It is
customary oy the daughter to abstain from any marriage not
approved of by her father or his fumily; and her consent is
tacltly ascuned for the marriage he and lis family arrenge for
her, Unlepetie {ather is influenced by the objections of his
deughter and hor paternsl uncles, he may merry her to the man
of hie cholce (poe Chepter IIl), And, the father snd family
nay conduct all srrasgements without any direct reference %0
the feelings of thelr deughter.

These paternal uncles are uwsurlly called the "fathers" of
the dsughter of their bLrother, and they exercise g great con-
trol over ner. She oalls the paternal uncle clder than her

father bawo(kegi) mkbulu (greamt father) snd the one younger
(small father).

then her fethor bgwo ‘mugingi. / Should she object w
sarrvisge she omn call upon them 1;0 ageist here Theymay also
help with bor wedding outfit, snd will receive part of her
ikbesl wnler the ukufakwa custom (mee Chapter III,Bifts).
Slen ohe has 0 undargd the intonjane ceremony her paternal
wncles will wlso nelp her father by contributing towards the
gosta Dr the proper performance of this ceremony if her
father is in noed. They will be re-imbursed under the fku-
fakwa custoum.

When the girl merries she lesves the family cirele and
enters tha contrel of her husband and his family. The bonds

with s
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with her own family are aot severed lhowever, amd the latter

continus to evatrol her welfare Dy means of the uteleke custom

(see Chapters III and IV).

L3 2000 a8 she returns home alter ths dissolubion of tue
marriage she immediately reverts to her former siate and is agedy
controlled by her Ifather.

¥hen she returns hom after the death ol hexr husband or woen
he drives her away (in sither of whioch case the marriage still
subsiats), she i &t the umsi of her father under his osre and
protectiony but until dissolution of the marrisge the centrel
of the helir and successor of her deceared husband remains 20
strong that any children borne by her, belong to her decessed
husband 's wnel, and all the earnings she might bave acoumulaied
=ay be legally claimed by his hedr,

The daughter has to work for her father and the femily of
ber father's umei. Uhe may be ordered about Ly «ll Ler seniors
in the umel and has te serve them ae best ghe ocan.

The earnings of the dsughter lelong to ner fathery he has
8 right %0 her services, exd if he is deprived of these aa the
result of his daughter's marrisge, he will be coapensated by
the handing over to him of tigdknagi by the youas sman and hig
fomily (sec Chapter I1I{b)).

Becauge sihe ls Lle daughter and wander bis contrel, her
father hes the right to chestice hers Dut he cancol flltreat,
injure or kill hery for if he deoes this he will be fined by the
Chiefs His family eliso will condemm thie trestment.

She must, on the other hend, be looked after and protected.
For this reason she is constantly examined by one or two of the
older women of the umsi to see whether she is still intact,
fhould she be doflowered, the matter will be reported to her
father or lawful gusrdisn who will Sake up the cese (see
“hapter 11).

(11) Relgtion between Farents and Son:
A gon, ss long ss he lives in the umsl of his father, 18

wider seve
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under the control aud gusrdianship of his futher, and e is %o
& lesser extent also influenosd by the senior male meber of his
father’'s usei. “hile still swall the women of the upmpl eonirel
and influence him.

Thie influence and gontrol of the futher lLowever,; is loss
marked in the ocase of & married son (see Chapter I). Some time
after marriage the father ueually glves his son the right to
leave the wusi and build en wagi for himeelf. Tven in thia cage
the father still has sn interest in his son, and all cases con-
cerning femily affeirs in which his son is involved muat be tried
at the wazl of hie father. Should the son wish to sacrifice
Ne has %0 report the matter to lhis father for his father is the
head of the fumily.’”" For, while his father lives he is
assrer the isiayunys or ancestral splrits than hie son and the
pon should not lgnere kiis father. This interest, however, can-
not be enforced by lawy 4t le only & moral chbligation whish the
sen owes kias father. If w ignores his father 1t may be dise
cugsed 1a the Tanily cowrt, tie son may recelve a scolding, bdut
there are a¢ larther consequoncas and tha son will not be
punished. Tublic and Tamily opinion will count against him and
eondesm hls actions.

If this »on wants to hold a feast or any othor social
gatharing of nute, i@ asually consulle hie father and intites
im and Aim fandly to the fsaat.

The father and senior mele mexbers of the umzi have the
right %o chastisc tue adn whlle he lives in his futher's umei.
Sut & son la oot as & ruls besten after he haop undergone the
rite of Indtistlion, Those whe infliet the punishment =&y not
gericusly injure, maim or kill him.

L son has %0 be protected and helped and maintained by his
father, But Le has to obey his Yather and serve him and the

ReEbeTs case

ote 30. it is somotines nuiy he ameihoss that af ' ]
death of the fathey one having their own imis
(mna)mmmmmumaht [

“"“WW’M This
BguSTeE, 1o o moral ion only and proves good
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members of his father's umsi. All the earnings of the son
belong to hls father. Thie prineiple, so typical and real in
Xbosa Law, was well set out by the Fresident of the Native
Appeal Court: "A minor's 31} sarnings accrue to hie father.
Yhat is bought therewith becomes the property of the father.

The Tuther may sarmark stock for such minor. He retains
dominium ““’* in puoh stock and the mimer has no claim should
the father subseguently dispose of the stoek, That prineciple
is basic in Hative Law, especially e0 smong the South Zastern
Bantu. There is no proof on recerd that the préctice is fast bDe-
coming obsolete, and which, carried to its legal conclusions
leads to an sbsurdity. This Court fuils % ses any inequity
in n systex of law which entitles a kraalliead t0 the saranings of
& minor who owee Lis very being to the care, protection, and
purture he has recelived at the hand of that kraalhead and its
fmmates during is tender yearss; plus a lodbola 330 exceeding
the minor's poasible contributions in the short pericd between
attaining working age and his marriage. NHative Law, however,
goes deeper than thia, regarding the family as a cellsctive unit
with joint regponsibility and asseta, sc much s0 that the minor
s entitled to a lobola from the kraal inmates in addition %o
other banefits received as a juvenile, To emancipate ). o
minor would involve loss of that valuable asset in Hative Law
of Cosmunal support, especially in the provision of a wife and
in other directions which in their preusnt stage of edvancement

as & mass would be detrimental, >00¢

It Heoo e

dote 31"1‘&:0 term "minor® is scmewhat coufusing. Ses explana-
t4on in previous clapters. ;

32)"-0 & " = 4 en - oo T : : '
note *hie terms i inapplicadle $¢ Thosa Law (see provious
chapters) Detter: Dantu-ownership.

Note 37)*¥or hiam firet wife.

34)‘"%@«:1 tion", amploying conceptions of Roman Law, i
e not thopiamot word %o use in gm s It
an idea forelgn to the amaXhosa. It 1s true, the father
gives hise eon leave to build = separate w-% but it
oan hardly be called emancipation. It is if suc
terze are avoided when ez:? cale with Thosa (Hative)law.
See: MNgeko VS. Hatikita (1, W.4 .O.) 242, ,

106« moaikayi “faswe vs. Dlayedws Modikayi (1939) ¥.A.C. 18,
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It therefore follows, and correctly toe, that the property
of & ehlild, not only of a pocalled "minor", while he lives in his
fother's umsi, le exeoutable %0 mest a judguent obtained against
hie father,

The son should not resist or ignore the relationshiy and
gontrol that exist between hiam and hds father. If he should dare
to assmult his father, ignore th.‘rononstrutzon' of his father or
continue in the perpetration of wrongs, he may oreate a grave
situation which will lead the father to hlamba, wash off, his
sorn and publiely disirherit him (see Chapter I, &, 2).

The releation between father and son is clearly brought out
when the son marriee. In most Those marriages a son will marry
the girl who charms him and on whom he has set his mind. But he
must zet the convent of his father, who usually gives his consent,
unliess he ie couvinced that it will de an 1ll-asdvantageous mateh
for his son or mccount of the girl's character or of the status
of her uagi. The influence of the father on the marriage of
his son is especially marked when it is the first wife his son
marries; for the ikhagzl for the first wife must be provided by
the father, aither eantirely or at lsast partly. It is not une-
ugual, though it may be rare nowadays, for the father to select
the first wife of his son (ses Chapter 1I1I).

ig a result of the relationghip that exiasts between & son
and the brothers of his father (they are also called his "fathere
they help him, in case of need, to lobola a wife. If this is
the cage, they will be re-imbursed undéer the g;ggggg;g;ggggifgg
(see Chapter 111}, The meuber who contributes under this custem
has a ¢laim enforceabls at law, for re~lobursement in the form
of cattle against the husband of the wife so lobolaed. His
claim is ususlly satisfled when the ikhagi for the eldest

dsughter of this marriasge is Necind.m'f' (see Chapter III).
THen esese

107, Nobumba ve,. Hfecane (2, H.i.C.) 104
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Then the Great Son of a Chief however, marries his Oreat
Wife, the future gueen, of the tribe, the contributions of his
femily and the tribe are not congldered ss an act under the
vkwengelele custom, and the family and tribe have no elaim
againegt their future king. They contribute these cattle beocause
the Great Son of the Chief is marrying the umfazi wesiswe, the
wife of the land (see Chapter 1II).

This subject hoe slready been treated of in Chapter 1.

‘he position muy bve summed up: As a general rule a father
is liable for the wrongs and miedceds of his children wirile they
remain with him in hie umsi, unless the child's "eyes are not

open yet". 208.

Children of this age have no staitus whatever
and thelr deeds do not incuwr any 1iabllity, not even to thelr
father. But in case of damage done, the fother will nevertheless
4o his best to restore it lest public opinion turn against him.

If the ciildren are older and the father held responsible
1% is as though the wrong was conmitted by hinself, and the
amailioss say! inis yakho, i bambela wena, it is your dog, it
catches for you (the dog catches for its master, whether good or
bad). This situstion lasts until the child leaves the umzi on
surriage.

vhere the son vecomes uscontrollable however, and of very
bad sharacter, his f ather has the remedy of "washing off™ his
pon provided he follows the proper procedure (see Chapter I, a,
(i4) }e After this the fether is no longer responsible for the

flesds of Lie c¢hild who practiecally becomes an outlaw.

%
1

in case of an illegitimate child by an unmarried woman the
parental control falls upon the shoulders of the father (or his
lawful heir and guccessor) of the girl if the natursl father

does not get the child (mee 2, below). o

108« o, skanjena und Another ve. Xambi Geoas (C.X. Cir. Date
12/2/29, ¥o. 20), quoted by ¥hitfleld: South African law,
pe 52, expresses the principle of Xhosa law. Native
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In the cage of un illegitimate ohild by a married woman, it
falls under the parental contrel of her husband if he does not
repudiate the olild (sea T, boalow).

In both oages parentnl relations are the same as for legi-
timate children,

o LEGITIMATE CHILDREN1

Cnildren bora durdng the subsistence of a valid and binding
marriage are legitimate children to the husband and the wife to
wiom such oulldren are born. A child born of such & marriage
ie calied wmntans wendlu, s child of the house.

fhere pregoaney ie caused by the future husband of a woman
before their marrisge, a ohlld thus born is lngitimt.c provided
the husband has zade reparation for the pregaancy and marriage
ensuss. It is a matter of indifference whether it is born
Yafore or in wedlook (mee B(il) below).

"Fhere & nman and a weman have for many yesrs lived tegether
as man and wife and have had ehildren, this Court willi always
lean %o the view thatl there has been a marriage, and that the
ohildren are legitimate; and very strong proof will be required

to the contrary.” 109,

The ldea expresued here by the Court is
in accordance with Yhoea Law.

A peculiar condition ariges as %o the status of children
born from & valid Dantu sarriage, hence legitimate children,
when their fatlier, a partner in this "customsry union" coatracte
s "marriage’ eccording %o Christian or eivil rites. Although
the material rights of wife and children of the "customary
union’ are safeguarded by Section 22(7) of Act 38 of 1927, the
Santu marrisce itself ls denounced by Section 35 s.v. "customary.

union.’ (see aleo Chapters Vil and VII1).

C. ILLEGITIMATE «.0.

109: Juga ve. asilana (3, H.AC.) 196.
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Ce ILLEQGITIMAT: CHILDREN BORW 70 A MARSIED WOMAN:

A czild born to o married woman but denounced by her hus=
band and proved to be prooreated by a man not ber busband, is
illegitimate and is called an um qgkws.

is a general rule an adulterine child dows not belong to
ite nmatural father, no matter whether it wse born at the umsi
of its mother's busband or at another place, or whether the man
who comuitted sdultery with the wife of another pald for the

adultery and pregsnancy of the woman: He has no olaim enforce-
able at law to take poseegsion of the c¢hild, It belonge %o Sthe
lawful hugband of the woman.

At birth the busband of the woman will not utter words of
satisfaction, calling the ehild uis own, as is usually done
when & ohild of which he is the father, is bora., This declaw
ration hae evidential value.

By repudiating a ohild the husband impllieitly denounces
him as his hieir, 5ut he can m:ll.tly accept the child as his
own. JInsuch o case there is no difference between him and
the other lizitimate ahiidren of the husband. This child will
not be called an umgakwe, but will be asccepted ua the child of
the lawful husband of the woman.

In the case of 4. Umgouka va. ¥¢ Fosiwe (1930) H.A.0. 185,
the Court held that an adulterine child of & warried women can
never in sny circumstances inkerit the property of ber husband,
fven if the child hes been brought up at the husband's krasl
and the ikhasi for nls wile hed come from tils umsl, he cannot
begume HOLXr.

‘his ie not Thoss Law. Unless the husband publiecly
repudiates tne child, it is recognised cs hie child, and he
asgumes it in fect. It is considered ae bis child so that if
the child is not at his umsi he may feteh the child, or after hi
his death his lawful heir and suoccessor can go and feteh the
child, whether a male or female.

If the child is o daughter and is married he can go and

elaim ..
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clain the ikhasgi leaving some cattle es compensation for the
eare and maintenance of the girl.

Tnitfield: South African Hative Law, page 350 rightly
supporte the view thot sn mdulterine son of a wife may succeed
tc his mother's husband's sstate among "those tribes of the
Cape Province that deo not practise the ukungens custom."”

¥here a wife leaves her hmsband, returns to her own family
and there zives birth to a child not belonging to her own lawe
ful nusband, that child dees not belong to itd natural father
bat to the lawful hueband of its mother. This is so provided
when there has been no return of lobela oattle to cancel the
marriage bonds. For, if there has been no return of at loast
part of the ikhasi to the lawful husband of the woman, the
marriasge still subsists.

Thia is the ogse aleso where 8 wife retwrne to her own
people, lives there for a time, snd her people manage to "marry
her t¢ anothor men whe lobolues hers As @ matter of fact tids
subgequent marriage iz uanlawful and 1t is ususl under such
conditions for the woman's fawily te tell the suiter tsat thie
is somebody's wife: Jxgu mke wntu 19. The lawful husband of
the woman ~as a claim to the child and also a claim against
the asdulterer for roparation, He gote no diverce ame a result
of the mdultery, and he will never go %o the Creal Place
(Komkulu) %o institute an action for divorce. On the contrary,
marriage questions of thigphature are family affairs and never
leave the imizgi of the families of the woman and the husband
respectively. The lawful husband may go to the Ureat Flacse
only perhaps if the adulterer refuses to compensate for his
wrong. 5Sut hoe will not go there to get a divores.

Should the child be reared, looked after and cared for,
not at the wagl of the lawful husband of the woman, but for
imstance at the umsi of her own people, the lawful husband,
in all such cages if he takes the child, must hand over to
the people of his wife the igondle, which is a compensation,

in sese
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in the form cf at least one beast, for the ours and maintenance
of guch child., Cuch msintenance is payable whether the wife
left her husband's umzl of her own wocord or whether she was
forced mway by her husband, no matterwhother the child was born
at the umzi of her husband or at the wumgi of her own mrh-no'
lle hu' %0 hand over the isondle or maintenance irrespective of
the sex of the child.

Some people contond Lhnt 1f the child is fetched when it 13
grown-up no 2lain for isondlo can be instituted, for, they say,
the services of wush u child compensate the people who cared for
and mainteined hiam. ‘nie however, is not Thosa lLew, the
husband can only got the child upon the paymwent of isondle, and
bafore he pays at lenst oune vemst, he has no right to take the
child unless the people of the woman agree. If the ohild grows
glder and works for the femily of the woman, it does not debar
them frvon claiming the lgondle if the wife's husband fetohes
the ehild. Yor they have tv see $0 the healih and general wel=-
fare of the ohild. Hig earninge or services may never be able
to compensate them. £ child ip 10t fetohed before it is weanad,
but it is usunl Lor the lawful husband of the woman to fotch
boys while they ere still omall, sometimes at the age when they
are able to herd the calves. ¥ith regard to girle it is diffe-
rent. 1t is not unusual for the lewful busbend ef the woman to
leave & girl ot the usszi of the woman's people until she marries)
he will then zo slong and rightly olaim the ikbazi., DBut he will
then pay the isoundlo as well as for the wedding outlits What he
slways dees iep to leave some of the lobela cattle, perhaps half,
us cumpensation.

Waere the lLawful husband of a woman repudiates a child born
t¢ hig wit;a an = result of her adulterous iantercourse with

another seee

1106 yonsiwa ve. Mbondd (2, N.4 C.) 249,

1. M Yo Njik'&lm (3. HehAa G, ) 156,
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ancther man (such repudiation is very rare), the natural father

of such child has a right to claim it upon the ground that it is
nis blood: jigssi lakhae.

It is said that should “"the husband repudiate the adulterine
child and send it to his wife's people, such ohild becomes the
property of his wife's father."  °* Vhat is presumeably meant
here is thaet if the husband of the woman repudiates such a child
under sush circumstances it will be considered as an inmate of
her fatber's wusi if it is not claimed by ite natural father,
who, when he olaime the child from the people of the woman, will
have to pay %o them the isondle for the child's seintenance and
care, before he may get the child.

\ repudiated child is as a rule only adopted by ite natural
father if the latter is o married man (see D below).

ILLEGITIMATE CHILD FROCH
ARD ACSURED DY HIAs

It may happen mttmm-muymcmﬁaomuw
a married woman or by an intombi, girl. 7he firet mentioned
case is treated of also under Cj that child is nevertheless an
illegitimate child,

Yhen it is made posmible for him by the lawful husband of
the woman or the people of the girl, to adopt his illegitimate
ehild, the married man will consult his family court who will
help the father to estallish the status of such an assumed child.

4 ohild rrocreasted outeids a marriage by the husband and
assumed by him becomes his own ohild in every respect bdut it
has an inferior status to the legitimate children of the husband
procreated by him by his lawful wife or wives, and furthermore,
guch o ohild is unable to oust & legitimate son born in lawful
wedlock from the inheritance of its fasher,

in ordinary 1ife there is no distinetion in status between
the legitimate children and a child thus sssumed. In the case

Of sewne

2. See Thitfield: South ifrican Mative law, p. 37; Tonono
Vi QON (3' K.L.Q-) m.
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of daughters no difference in status 1s noticeadble. The great
distinetion in the case of boys arises with regard to the right
of succession and inheritance. For as a general rule a child
thus assumed by its natural father cannot succeed his father.

Thether the natural father will get his illegitimate child
dpends upon the lawful husband of the woman if it ies a child
he proaeated by a married woman (ses C below) or upon the father
(family) of the girl if she is wmarried. In the latter
instance he will have %0 pay not only the damages for deflors-
tion and pregnancy, but he will have to produce alsc the
isondlo. The assertion that the natural father has a right
under these circumstances to his illegitimate child and that
the pecple of the girl must give up the chilld when claimed by
its natural father is not Xhosa Lew (and doubtful Hative Law
in general). “ven should the matural father tender the isondlo,
he has no legal right tc force the people of the girl to hand
over the child to him. Vhether he gets that child or net will
dapend upon the father of the girl, If he refuses the natural
father has no remedy.

The following instance among others may be mentiomed: A
girl was deflowered and made pregnact, Some time after birth
of the child the natural father, who had made reparation buphad
not married the girl, wanted the ochild, He then tendered the
isondlo and repeatedly asked that he be given the child, dut
every time the family of the girl refused. Ihosa Law granted
him no remedy and the Chief's Court could do nothing. The
child is still living with its mother and her family who teo
thuils day refuse to give up the ohild,

Zven 1f the "seducer” marries the girl he 1s not without
more sntitled to the child if Yorn before the marriage (pee
£, below).

Where thefiatural father gets hie illegitimate child, pro-
ereated by him outside marriagej either by an intombi or by
a married woman, he may, if there le no male issue in one of

The eeas
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the houses, place suoh a ¢hild in that house as heir to that house.
"hen he dovs this he must publicly declare in his family court
such ohild as heir to that house, 117*

dhould there be no male issue at all ia thi umzi, the natural
father may fetch his son proorested by him outside marriage and,
after having pudlicly proclaimed him, institute him as lawful heir
and successor. **4* Sugh & child will then after the death of
nis father not only become heir of his deceased father, but will
also etep into the etatus of hip deceased father and bde hesd of
the family.

A good example of tils is the following wih regard to a son
of a Chief of o Yhosa tribe: The father of this son was not
married to the lattor's mother whe was the wife of an isibonda.
The Chief conmitted adultery with this wife of the isibonda and
this son was born. Deing a Chief the sdulterer mansged to get
the son thus born just vefore circumcision, eircumcised him and
made him his helr and successor, for he had no male issue by any
of his wivess Thie son was "placed” in the house of the Creat
¥ife of the Chief as her own son and lawful heir and successor
to the Chief., This originally illegitimate child therefore was
leglitimated and hocame the helr to his snatural father.

"Asecording to our custom it ls unknown that the illegitimate
son of a warried woman should be adopted by ite natural father
and inetituted ae helr," in the case of: M. Tokwe vs. N.Mkencele
(59 HeAuCu) 118, is définitely not Xhoes Law, It does not matter
whether the ohild is born by an usmarried or married woman., If
the natural father succeeds in getting the child he may make the

above declaration. 115.
e ILLRGITIMATE.ses

113, Xaliwe ve. Dabula (4, ¥.4.C.) 148,

14+ go11e ve. Metehawana (1, §.A.0.) 47.

115, See also: O, Mnintehana we. D Nggingili (C.M. Cir, dated

1/12/1923, Ho. 27), which is on an opinion and not
zn Thowss Lew a; on Native Law in genersl. -
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has already been dealt with under Dy above.

inosa Law distinguishes between two kinds of illegitimate
ehlldren procreated by an unmarried woman, iatombi.

(1) Umnteng wesisu, s ohild of the belly, and (ii) isiza ns aine,
a ohild that came with ite mother.

The illegitimate child born to an unmarried daughter belongs
to the wmsl of her father, is recognised as an immate of that
ungl and as a child, though of minor status of the house (indlu)
to whieh the Jaughter who thus gave birth to thie child, belongs.
It 1s treated as any other inmate of the wmsi though he is known
to be illegitimate.

(1) Umntans wesigu:

This 18 the usual term for a child berne by a girl at her
people’s (father's) umszi, when the father of the child is not
‘isclesed. Cuch a child will sdopt the name or isiduke of the
parents of its mother. If 1t should be & boy and remain at this
umgl, other male issue failing, he may even be instituted e heir
and successcr to his grandfather.

He will receive his ikhasi from the indlu to which his nother
belonged. If the child is & girl, she will be married from the
umgi of her grandfather or his successor and her ikhagi will come
to the indlu to which her mother belongs. To indicate that this
chiild ie considered as an inmate, as one of the fendily, of the
umgl of the women's parents, it is usually referred to as
untekwethu, our child, or wita ks bawo, our father's child.

fhould the natural father of this child arrive, be acknow-
ledged and claim the child, he will not only have %o pay for the
pregnaney of the girl, but he will aleo have to pay isondlo be-
fore he will get the child., 3But it depends upon the father of
the girl whether the natural father of the child will get the |
child (see D above)s 4is has already been desoribed in D above,
by paying for the pregnancy of the girl the natural father does
not yet ln Xhosa Law acquire a right to obtain the child, Iz

depends ...
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depends upon the futher of the girl who has to agree to 1t that
the matural father will get the child, and heo does oo by scoepte
ing the isondlo from the netural fuother of the ehild.
(11) Zsisa nanina:

This 18 & tera for & ohild procreated before marrisge and
born elither before or after sarriage. It iz a child either born
as a result of thellkumetsha custom or more ususlly as & result
of "sedustion”, but in either case it is prooreated by the man
whio lantendis to marry its mother.

‘heré the child is bora before marriage the intended husband
of the girl, though he has no right to demand the child, (whether
ho had already handed over lobole cattle or not), will still have
to make reparation; but it is usuasl that if he married the woman
before the ehild is wesned, he will not pay the isondlo i1f the
people of the girl allow him %o get the child also. there he
takes Lhe ohlld, and marries its mother, 1t is his legitinate
child by sthat wife,

if the child iz born after the marrisge of the girl, «nd 1%
was known to the husbasnd that she was pregnant 1t is regarded
sg the legitimate child of thebusband, and nothing more is said.

fhould the lawful husband find out after marrisge that the
girl he married ip pregnant, snd provided he can prove that
anothey zan is the guilty party he may institute s ¢lainm for
reparetion againgt the "seducer”, or usk for a reduction in the
number of lobola cattle. If hekeops the child it will be treated
as was described under C above.

If he repudiates the ohild, and the child goea %o the
parente of its mother, it will be recognised as the child of
that umsi if its natural father does not olaim it (seo C and D
above).

1t i, however, not unusual for such a ohild {(if s son) wha
he reaches the age of marrisge o go %o his natural father with
the consent of his mother's people, accept the latter's isiduke
and marry from this umai as & son of it, after he has been

m& sens
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publiely nceepted by the family Court.

(1) The legitimation in general of illegitimate children has
been treated of under 2,0, D and ¥ above, vis, an illegitimate
child may de legitimiged if 1t's natural fasher is allowed to
take him and then publiely declare him to be his own child, or
when the lawful husband of its mother accepts him as his own
ehild. | |

Thea dbrought to the umgl of ite natural father, or in the
cape of a marricd woman at the umgi of her lawful husband, the
matter 1s discussed in the family court, and on a certain day
the boy is publicly proclalmed in the family court as the
legitinate son of ite natural fabher or of the lawful husband
of its mother.
(42) 1 i+ A ohild bvorn se a result of incesiuous inter-
course can mever de legitimised (see Chaupter I1l), though it
may be tolerated. The child is in a pitiable position and a
stigma elings to 1t for ever. It is believed that such n child
may be the object of the vengeance of the isinyanyas; he ie open
to all possible dangerse If he is left at the umsi of ite
mother's (or father's) family nle has no right but lives on the
genorosity of the people.

Such casens are as & rule unknown among the amaXhosa on
account of the prohitition against incestuous intercourse and
thorough investigation as %o relaticnship before the parties
RArTY e

O ADOPTIONS
Adoption is the taking se one's own, the child of another,
The amalhoea usually adopt only heirs when s man has no heir in
general, or when there is no helr in one or other of his housds.
A man may, however, also adopt a child to enlarge his own family,
As a rule children are adopted from among the family of
the adopting father; but adoption of a stranger's enhild is not

excluded ....
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oxcluded. The adoption of a child from among the family of
the wife is unimown.

here a man adopts a child, especially with regard to boys,
certuin lines of procedure must be fellowed: “he parent who
allowe his son to be adopted by another man must publicly
declare in his family court thet thie or that man is adopting
thisz particular son. Hereafter he must notify the Chief of
the intended adoption of the son by enother man,

If the father wiose son is thus to be adopted does not
follow this procedure, such sdopted son has the right to elaim
the inheritance of his father after the latter's death, if he is
the eldest son. OUr, if he is the eldest son of a particular
indlu, ke retains the righte and privileges of such a son.

The adopting father, on theother hand, must also make a
declaration in his own family court to the effect that he
sdopts his particular son. The position and status of thie
adopted chilld is then fixed by the family court. Whether this
adopied son will inherit or becowe geuneral heir and successor
of his adopited Lfather, will depend upon his etatus fixed by the
family court. After thls the adopting father will notify the
Chis? aad then everything will be in onder, 16

Adeoption takez pluce after the child ie weaned, when it
is able %0 obey orderas, and bafore it is to undergoe the rite
of circumelsion. JThle ie w0 especially where & son is adopted
as heir; for, it is locumbent upon the adopting father that
guch son ghall be circumcimed from the former's umzi; this ds
tc show that the son now is hle own son.

If & man adopts a chiléd he will put that child in one or
other indlu, but such & ¢hilld will not oust the som in that
houses He will be treated as any other child of the umzi, wit)
the same righte and obligations as other children, except that

he o0

116. 4
Zondani ve. D (2, W.A.C.) 132. 7Thip holds 4 L
aade a;;rm ’ good I
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he cannot inherit before other sons who are the legitimate
children of the adopting father,

The adepting father or his lawful heir and successor will alge
have toc care and maintain this child and, if a son, will have to
help him %o lobela a wife. "Where a man has sdopted another,
and has pald lobola on Lis behalf, he has & claim on the children
of his adopted son, he having the right under Sative Law tc a
portion of the lobols received for a girl born te the adopted son,
or, if more than one daughter is born of the marriage, he might
claim the eldest daughter.,” i

It ie doubtiful whether this is true Ihoea Lew if it 1s appli-
¢able to cages among the amaXhosa, or whether it is true Hative
Law in general. Tor, a mun vwho adopte a child takes that ohild
as bis own. The only possidle bapis for scoepting the view ex-
pressed above is that this ohlld le not the blood (igasi lakhe)
of the adopting parent.

Where a man adopte a child as heir %o ome or other of his
houses, that son will be recognised as the eldeat soen of that
house and have all the prighte and dutles of 2 eon ¢f that house.
Suty 4L the wi le a_t this house gives birth to & sony being the
ehild of her lawiul husband, such a gson will cust the adopted
gon who will then be revogulsed ap the minor Wrother of that son.

Another form of "adoption” found smong the m!hoﬁ. aape-
cially in former times as a realt of wars and fanine, is in
connection with the umcholwa, & picked-up child.

The man who finds sueh a ¢hild, umcholwa, will formally
adopt the wmcholwe and 1t will enjoy the same privileges as any
other ehild of the umsi.

If ghis ie o girl ehe will undergoe the intonjane ceremony hers

and sess

117« yhitfield: South ifrican Native Daw, pp. 39 and 40. Alses
EKokwe ve. Gubela (1, W.4.C.) 485 and, Lododana vs.
Htlanganiee (2, ¥.A.0.) 135,
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asd be married from thie wesi, her adopting father or his
lawful beir and successor receiving her ikhasi.

Should it be & boy, he will be circumcised atl this uazi, as
a son of the umsi, and he will e helped to lobola a wife. Vhere
there is a0 heir in one oF other of the houses, the wdepting
fothey may pluce this son so adopled in that heirlese indlu as
belr. in cass of lack of all male issue, this adopted eon has a
right to hedrship. IL there are other legitinate wous, the
adopted son will enjoy the sase rights and privileges as the
former, exeept that he gamnot inherit.

H. QUARDIANSHIVP: ORPHANS:

As & general rule all children are under the guerdisnship of thedr
futher or hLis lawful heir and successor (see alse C, D and E
above with regerd to 1llegitimate children).

Jag eidldzea of an wumsrried woman, unless the natural
father manages (o get tham, are under the guardianship of the
wonan's guardian.

The illegitimmte children ¢f a married woman Lf not repu-
diated, are under the guardiaushlp of her husband or his lawful
helr and successor.

Afder the deuth of their purents the guardianshiy of aphans
veste iz gereraul in the lawful heir and successor of the hesd of
the family. ind this 18 eo whothaer they wre sbaolutely orphuns
or whether ounly thsir father is dead.

In the cace of half-orphans, where the mother is still slive,
ahe has no right of guardisaship, 3%5) . axcept that 1T she leaves
her late husbend'e wasi, she will retaln custody of the child Af
it is too young and tender to be kept at the decensed husdand's
Wwranl without the assietance and care of its mother. As soon as

it L B B

Hote 35)eys she 18 married according to “eivil or Christian rites"

ghe is the legal guardian of her minor children, Sees
M. Dlakiya ve. 2. we (4, N.A.C.) 1733 and, M.A.
¥toyl ve. K. Ntoyi (4, N.A.C.) 172.
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i¢ i8 connidered o0ld enoush to live witheut the care and assie-
tance of 1ts mother (ueualily after it is weaned) it is fetohed by
the gnardian, that is the lawful heir and successer of its father,

I2 the lawfn) heir and successor of a husband is atill a
minor, the gmardisnship of the children will fall upen the shoul-
dorn of such 2 major who would have succeeded the deceased hus-
band had he d4ied without male issue., It 18, under such cases,
usuelly the oldest aurviving drother of the Qdeceased that becozes
the guardian., 77 he had no drothers, then the eldest nearest
male rabtive will beoome guardian,

The muardian st oars for and maintain the children who
in turn mast render him servicea. Ho is in the position of the
father and the relationship that exists is the same as that which
exists batween father and children (see A adove).
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Thers are no specific or dsfinite grounds for dissolution
of marriage in Thosa Law. Separation sither or not followed
by dissolution of the marriage onaﬁu; whenever cohabitation
of husband and wife becomes unbearable on account of the con-
duet or behaviour of either.

™ie misconduet that leads $o disaclution of marriage
may be any gross violation of the duties which the spouses
owe to each other, (See Chapter IV).

Our Common Law conception of "divorce®, in the sense of
a judicial decision d4issolving the merrisgs on the application
of one of the spovses, is equelly unknown in Yhosa Law, for -
a8 1s more fully eset forth below -« = Yhoen marriese is not
diseolved by eny Juliclsl decree, but by the return of at
least @ portion of the ikhasl after the woman has refused to
return to her husband.

Thus, if ¢the 1ife at 'he ums! decomes unbearadble 28 a
result of the wife's misbehaviour (see Thaptar IV), her hus-
band can elither gend her home or force her to go to her people.
He may lesve her thers as long asz he wents o and may, if he
wishee, fetch her back one day should she then wish to return.
The more ugusl procedurs for her husband under such oircum-
stances is to lesve her with her own peopledf her character
is such that she would makelife at the uwmzi unbsarable. Under
these ecircumstances the marrisce is not dissolved and any
children born to hie wife sre =till considered se his. If
the adultersr is known to the hushand the latter may institute
a 2laim against him, but there 2an be no dissolution « the
marriage for that reason.  The adulterer oan lay no olaim te
sueh children resulting from hie siulterous intercourse with an-

Other .svee
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other man's wife. The lawful husband of the womsn may come
forward at any time and elaim both his wife and the edldren
borne by her.

If, however, the womasn refuses tc return tc her former
and lawful husband her father may on her account send back part
of the ikhasi handed t0 him by the wemen's lawfu]l husband,
theredby indicating that the wemen Aces not wish %o retura to
him, and the marriasge is hereby dissolved.

I was told by many old ama¥Yhosa that 1t was not unusual
formerly for the women herself to drive these cattle back to
her lawiul husband, thersby showing that the marriage was dis~
molved. Whan she Aid {:is she acted in silence and was al-
most naked., This indleated again in 2 moet formal and percep~
tible manner her contemptuous repudintion of all marriage ties;
the full im-lication of her behaviour was mnade sufficlently
clesar to har huabsnd when he saw her drivins thesze cattle inte
hls ubuhlanti. The matier wac pettled!

Once this is done the woman may acain marry amd the
¢hildren will be those of her sgecond husbend, “se Chapter VI1I.

If the husband of the woman, on the other hand, persists
in il1l-tremting hip wife 36) enfd in meking her life at the
unel gtrained and unbearable, she mary take nivantage of the
first opportunity to raturn home %o her own peorle.

Her husband can, after some time, olther follow or pursue
his wife or leave her at the umgi of her fathar. If he does
not follew or pursue her he losesz no interest in her and their
positicn is the same as when the woman leaves her husband, as
in the cese already demoribded.

¥hen, however, the husband traces nis wife under such

circumstances, and he nearly alwaye does if has is the cause

af 88300

Rote. 36).1p1e not only means physical 1ll-treatment, but plso,
for inetance if he blames her for practising witch-
ceraft.
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of her "deserting" him, the ukuteleko custom is brought into
operation. 112*  If the husband of the woman does not hand
over the beast claimed under the ukuteleke custom he cannot
gue the father of the women for the return of his wife, 11°°
The parents of the woman may prevesnt her from returning
to her husband until esuch time se he has fulfilled his obli-
gation under this custom, and he has n¢ remedy. lHe cannot
"divorce” higs wife, but has to hand over to her pecple the
fine imposed upon him. Should the husband never comply with
the requirements under this custom, the woman may never
return to him andhe will never get back his ikhaszi or part
thergof. But if the fumily of the woman is convinced, after
the parties have had an opportunity of stating their side
of the guestion in the family court, that a reprimand is suf-
ficient to Zispoase of the case, they will reprimand the husban
end send the woman back. Chould the woman have left her
husband without sufficient cause and sound reason she will
receive & scolding and be sent back to him, Vhere she ab=
solutely refuses to return to her lawful husband however,
her father and family are obliged te retwrn part of the ikhasi
and thus to dissolve the mrhgo.wo‘ Fory according to
Xnosa Taw, the marriage can only be disselved dy the return
of at least a portion of thedikhazi, according to the circum-
stances. "If a deserting wife refuses to return to her
hugband when ordered %o d¢ eo by her guardian, he would have
no option in the matter and would be obliged to restore to
the .eeuus

lm* 'ﬂeni’.ilﬂ ".. FOth {1.. nn“oCo) .,?3.

19 4, Selani ve. ¥. Manxiwa (4, H.4.C.) 342, snd

Adonis ve. Zazini (1, H.A.C,) 46, which expresses the
general rule in Xhosa Law,

129+ wonatu ve. Pike (1, H.A.G.) 120, expresses the Xho

sa
g;nciplc. See mlsot Nomatuai vs. Nompetu (3, ¥.A.C.)
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the husbaad such number of the lobola eatile to which, under
Bative Law, ho would de entitled in the oircumstances of the

9%
n JEls
CRfa.

Should hie dmughter refuse to return to hor husband, after
exhortations from har family, 1% is usual for the father,
bafore the matter onds in the Chief'p Court, o return of his
own accord & part of the ikhazl ard thus formally to dissolve
the marriage. I the woman refuses to render part of the
ikhagi to her husbtand whe does not follow his wife, she need
not return to hla but may remain at the umsl of her own people
who must malntein and eare for her while she must work for
ther ia return. They msy not drive her back to her husband
if he Qoes not care feor her or if sghe is reluctant to return
to nim.

If the futhoer or luwful guardian of the wossn is relue-
tant or refursa to comply with the wish of the woman and to
disoolve the marriave by the return of part of the ikhazi she
will appes) to her paternal uncles. If, after the matter has
been discusmed in ths family court end her father still re-
fuses, the matter may finally be decided in the Chief’'s Court.
Should the Onief be convinced of the wife's case he will
order the Mmther to return part of the ikhazi =214 thereby
dissolve e marrisge.

The father or lawful guwardiac of the woman will then obey
the order of the uhioef and restors part of thelkhasl to the
husband of %4ne woeman. Thitfisld: South African lative Law,
p. 213, in gquoting the case of Nonafu vs. Pike (1, N.A.C.)
120, urges: "lhould the guardisn of the wife continue
regalcitrant and refuse or neglect to comply with tho order
of the Chief in regard to the restoration of the lobola
catile to the husband, the wife ceuld then tring an action

in eeves

121"Fhitfiald: south African Vative Taw, p. 217.
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in her own name in the Court of the Native Commissioner oall-
ing upon the husband and her guardisr %o show osuse why her
marriage should not bLe dissolved.” This position is highly
improbable, for in Xhosse Law the father or guardian of the
woman will not disobey an order of the Chief, for fear of
pubishment. According to Xhosa Law, moreover, m woman cannot
"in her own name bring an action to the inkundla. See Chapter
Iv.

¥hen a2 portion of the ikhazi ies restored to him, the
husband has no other choice but to accept these cattle and to
oongider the marriage diasolvm.u?‘ The husband may object
to thes aumber of oattle the father of the woman tenders, but
he will not object to the dissolutioa of the marriage, for if
he does, he has no remedy.

But the Native Appeal Court has gone further in the case
of: Qeya ve. Latyabuka (4, N.A.C.) 203, in which Mr. W.T.
¥elsh, statees inter alia: “The case now under consideration
wag not one for the return of the wife or dowry, but was an
action by the woman, assisted hy her father, for the cancella-
tion of her nmarrisge on the grounde of desertions The order
made by the magistrate granted the cancellation asked for,
and there woam 1o necessity ror any cattle to pass as & mark
of dissolution. It is quite competent lor a Court to grant
a woman g decree of dissolution of marriage for good cause
without mek.ng an order for the return of dowry."

14+ is submittod that some of the viewe sxpreesed in this
gase are in direet conflict with %he well recognised principles
of Ihosa Law still sdhered to by the amaXiosa. Thus the fact
that "1t 1; guite competent Ior & Gourt to grant a degree of
digsolution of marriage for good cause", is not in accordance
with Thosa Law. A court, not even the Unief's Court, can or

4088 cese

122, vE. tubalule (3' HehAs C4) 170« This case
f;;g:::;g the Yhosa legsl priceiple well.
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does dissolve a marriage, much leas grant a "diverce". A&
marriaze is dissolved by the wife assisted by heor family, and
a eourt may ounly point out the legal duties of the parties
involved to attain this end; or & court may settle a dispute
regarding this legal duty, e.g. the woman's father returns
one head of cattle whereas the husband claime that three
head shall be restored.

Furthermore, although the court cannot diesolve the
marriage, yet for it to be dissolved Thosa Law demands the
refund ¢of at least one head of cattle from the ikhasi, end
an order to this effect can be issued by the Court, so that
the expression "...,s without making sz order for the return
of the dowry”, it is submitted, 1s incorrect. ToafBet a
dissolution of the marriage by the wife and her family, part
of the ikhasi must be returned. This legal act marks-off
the dissolution and thus prevents the original husband of
the woman from elaiming any children horn to her in future,
to exasct a fine if his late wife cohabits with another man,
and algo further to enable the woman to re-marry, thereby
entitling her father %o exact ikhagi for her second marriage.
Ian this conneaetion I may point out that in a similar way as
was described by the completion of the marriage, this con-
tract is not diesolved ia an atstract, but in & very concrete
aud perceptible manner by the performance of the acts essen-
tial te sueh rescission, vis. the actual return of the woman
to herown people, and, in opposite direction, the retura of
& part of the ikhasi, (the part acting pro tote). Dissolu~
tion of marrisge therefore is in substance always a bmtfu'd
transaction: from the side of the husband's farily the wife
returns home, snd from the side of the wife's family at least
e part of the ikhagzi is returned; although ultimately the
dissolution of the merriage depends upon the wish of the
woman and her famlily. The husband can drive away his wife,
eause her to leave him, but he canned one-plidedly dissolve
the marrisge. fHeither can the "desertion” of the wife alone,

whether ....
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whether mns a result of (1l-treatment By her husband or as a
result of belng forced by her husband to leave on account of her
misbehaviour, cause the diesolution. Thereturn of at least
part of the ixhazi is in either case essential.

“he Hative Commissioner's Court and the Sative Appeal Court,
however, assuned the authority to dissolve marriages.

The amalhosa state that normally there can be no second or
subsequent marriage of a woman who was once married, meaning,
that unless part of the ikhagi, sccording to the circumstances
of the case, is returned and the existing marriage rescinded,
thers cannot be a second merriage” for the former cnme still
subaists, Tor the misrepresentation of the rule: "No two dowries
for the name woman", gee below, sub B(p. 183). This i» the
case also in connection with widows. See Chapter VII.

Thether & husband will demand the ikhasi or part thereof
will depend upon whether he 1s a Chief or a commoner.

In the case of a coamoner he will usually follow up and try
to get back at lesat a part of the ikhazi. In the case of a
Chief nowever, when a woman leaves her huasband either as a re-
sult of her owrn alsbehaviour or as & result of her husband's
ill-treatment, he never repairs to her people to follow wup his
ikhagi or part thereof., It ip an act thatn is lelt to the woman's
people to perform. Thie 48 so even if the wife has not borne
eny ohildren to her husband, There are romarkable examples of
thig on record asong the amaXhosa, in the case of Chiefs as well
as commoners. hus we find Nohute, the Great #ifs of Chief
¥halls Hdlgabe, who left Mhella aud returned %e Theabuland where
she died; and the dsughter of Ngubenchuka who was married %e
Hggika, and who returned $o her own people in Thezbuland without
giving birth to a cuild %o Nggika. In both these instances as in-
many othare, the royal husbands never tried to get back their
amakhezl ey part thercef, the werriage subsisting until the
woman or her family could bring or send back part of the ikhasi.

The same conditions prevailed with regard to the daughters
of Chiefs whe married outside the Xhosa ranke: Tase, the eldest

daughter .....
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faunghter of Haqoms returned to her own poople; alse Mfutya
the daughter of Mhalla and Emna the daughter of Sandile, and
lona the dnughter of Nagoma. ln all these caeses the huabands
of theese women never trled to recover their amaskhasi.

‘hen a woaan leaves her Pusband with the object &f never
returning she wpually sees 0 1t that she takes with her as
wush es pomaible of her parsonal effects and of the household
utensile. If there 1ip o dissgolution of the marriage she has a
right to recover her ubulunga beaest which will then de adminio-
tered by her father or his lawful heiy and successor. DBefore
the dissclution the aubulungs “east remains 2% hor husband's
ungi.

Regarding the number of eattle to be returned on dissolu-
tion of the marrlarce, accerding to Yhosa law there are certain
deductione when the ikbhagi is returned to ithe husband by the

people of the woman where she has left her husband and refuses

to return.
Ag & general rule one beanst is deduweted for each child

P Yhere, however,

which & womsn has borne Yo her hushand.
thore are as meny children, or more, than the number of cattle
given by the husband as ikhazi to the peepls of the woman, at
least one beasst must be recstorsd to the meberd of the woman
to mark the dissolution of ths marriage, I the woman hes not
given birth to mny chlldren vet, most of the lobola cattle will
be restored nocerding to the ciroumstiances of the case. |
The question arises as to wheather the father of the woman
has & right to 4 educt ona oO¥ mora outtle for tha services of the
woman rendered to her mmaband during the subsistence of the
parriase. According to Yroes Law there ie no 4sduction for the
pervices of the woman for ane was the man's lawful wife and as
such shie hed to fulfil certain dutiee nnd work Tor her husband
and ecess

lﬂtﬂy‘ka Vs Kinti ié’ ﬁq:ﬁ.-c.) 176« This case “ m11¢.b1.
$o Xhowu LOW.
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and his umegi, while her position was counterbalmnoced by the
righte and privileges she enjoyed, ig his wife she was
anturally expected to do all those duties compatible with her
position in the umsi aid 1f the merriage is dissolved her fa-
ther cannot ¢ xpect to receive anything for the services she
rendered to her husband's umsi during the marriage. This hae
been recognised by the Yative Arreal Court. 124.

The wodding outfit a father and his fanily give to his
daughter is something voluntary and a gift as from her family
t0 the woman, 4t hes nothing to do with her husband or the
lodbeola cattle handed over by the husband teo the £ ather of the
woman. “hoosa Law therefore on dissolution of the marriage
allows no deduction for the wedding outfit given %o the girl
by her family.

Fhitfield: GOCouth African Native Law, Om p. 237, snym:
"o deduction, however, is allowable for the wedding outfit
i those mugisterisl districts comprising the 0ld Chief
dagietrac, of the Transkei, vis. Ifutywa, ®illowvale, Butter-
worth, “entani, Jqumakwe and Tsomos Thus in the case of
Dilikane ve. Yasaleni (2, N.3.0.) 103, My, ¥.7. Prownlee,
Aeting Tres. T.4.C. said: 'The appesl in this case is in the
claim for r ~turn of wedding outfits This Court is not aware
of sny case in which any 4 eductions have been allowed in this
Gourt in t e Teanskel for wedding outfit, and is of opinion
that the dAecision of the Court below on this point should
stand.'".

in this sase line of thought there 1z also no deduction
for the ispotulo beast handed to the girl by her father when
sho left to be married to Ler husband, The impotulo (see
Ohapter I11) is & voluntary gift which aleo bears ne relation
to the lobols cattle and there reste no responsidility upen
the husband ever to refund it. FHe and hie people were given

o —

B sossee o

128eyowananl vee %. Tube (3, T.A.G ) 635, which expresves
fthooa law,. —
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a portion of this animel's mest but they had no legal claim %o
it.

Be DISSOLUTION ‘F SARREAGE UPOH THE DEATE OF RIS A §-
Upon the death of the wife the marriage is dlssolved.

Should the wife have died ghortly after marriage or before she
had given birth %o ohildren, 1t was customary for her father to
restore part of the ikhasi. This was under the Ukuketa custom
which means that the father of the woman must give back certain
of the lobola cattla. It war cuastomary nevar te r eturn the whole
ikhazi but enly more or less halfi each caze being decided upon
1tz merits an! according to the clroumestances of the ”.12'-5.
This custom whieh 19 still in Toroe though not widely
practised in the Clakeinn Territoriss, has bYesn sbrogated, bdbut,
soma profess, not totally abolished in the Transkeian Territorio:
by Proclamstion Yo, 129 of the 9%th Nevembar 1922: "Whereas it
appoars to me that the lHative Custom known as Ukuketa, whereby
2 hushand 1s entitlsd to claim the refund of the whole or por-
tion of the Jdowry pasid by him on the death of hlae wife shortly
after marrian;e, has largely fallen inte disuse snd disrepute;
and whereas the said custom is opposed to the civilized senti-~
ments of the majiority of the Native people wino desire its ex-
tinetion; end whoareas in the inkereste of progress 1t is
expedient so far as possible to give effect To the desire, by
withdrawing all legal recognition from the eald custom in the
courte of the “rapsheian Territories; now, therefore, under and
by virtue of the powers vested in me by lew, I do hereby pro-
claim and make lmown that from snd after the let day of Januwary,
1923, no claim under the ssid custem of Ukuketa, save and
except a olaln then pending shell furnish e cauge of action in
any court in the Transkelan Territories; yrovided that this
Proclamation ccees

125. . following cases walch reflget tht poai’sion in
ng-*:“? aw: Hgonongwans V. Hdota ? ) 863 and,
Rowe vE. i&bilini tl, 5'1.{10) &1,
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Proclamation shall not effect any right acquired or obligautien
inourred under any judgment or order of any court in respect of
the onid custom deliversd or msde before the sald date.”

la cases where the Hugband digg the position is different
and more difficults As a gencral rule the marriage in Thosa
Law iz not diesolved by the death of the husband. Ixeotly as
long as the widow remaine at the umei of her late husband, she
is considered by law to be the umfasi of her late husband and
hoo the sane status as before his death (see Chapter 1V, D.).
All the children she may give blﬂrlo etho’nh%rt%mmd husband'e
umgly they arce his ahildren and cannot dDe removed from his umel.
he may remain at the umsi of her late husband as long as ahe
wants to and she has to conduct herself as his umfasi.

As & rale the widow will remain at the umsl of her late
husbands she may however return te her people and if che 80
wishes dilesclve the marriage. She can never be complled to
return to her late husband's umsiy but the fact that she has
had chlldren there is & factor that binds her te his homes A
court can however never order her to retura to her deccased
naaband's unsi.

Ghe has o right to return to lher own people and cannet be
stopped By the lowful heir and successor of her late husband.
The heir and puccescor can however, go along and fetch her, or
the children, or both. He bas a right to take the children, dut
sho herself mav refuse %o come backi in such a cese her family
will hand back to the lawful helr and successor part of the
ikhasgi given for her aml theroby dissolve the narrisge. After
this the widow may remarry (Sese Chapter VII).

Any children that might have been born before the dissolu-
tion are the o ildren of the deceased husband in spite of the
faot that they isht have been begot and born at the umsl of the
woman's family ond not at the uasi of her deceased husband.
After the merriaje has been formally dissolved by the handing
bagk of part of theAkhasi after the usual deductions have been
made, her atotus and legal poeition are the sane as those of the

WilO sees
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wife treated of under A above.

The decision in the ocsse of Tbono ve. Honoxoweni (6, E.D.C.)
62, an appeal from ihe Yagistrate's Court ariering a widow to
return from her father's umsi te that of her lote husband, oF
in case ahe r.fusen, the return of the ikhasi or part thereof,
correctly lave down the principle that a widow cannot be com-
pelled t0 retura to Ler deconsed husband's umgis Hut the deci-
sion goes further and introduces & aew element late Xhosa Law,
viz. that thare can be no roturn of the ikhesi or part thereof
1f the widow refuses toreturu %o the wasi of her decensed huse
band. This Lrpovation net enly forecloses the ouly legal way
of dissolving ‘hess marviage, but asutally ssens that upon the
dsath of the hueband the marriags le, without mors, disseolved.

n revarsing the decision of the lower Couwrt, the Supreme
Gourt besed its argsument meinly upon twe fsotors: (a) the
individual's freedeom =nd the abolitien of slavery; (B) the
guention of legal majority, under Proclasetions So. 112 of 1879,
soction 39, and Ho. 140 of 1385, Zeotion 285, vhick fix the age
of legnl majority for both usles and females at 21 years.

"It was ot one time the prsctice in the Court of thase
Tereitories to hold that under lative low o woman's marviage
is not genoelled by Lhe deatn of heop huabdband, and 10 give an
order for raturn of the dowry peid foxr wer, or a portion of is,

ghould ghe abandon her nusband's Keaal sfter hls death and re-
fase toc rethura to it 126,

{n rofuting the above principle, Nrs. drownlee in the same
aase eontinued: "Ine practice, however, cesged after the
teoision of the ‘astern Ulstrict Jouwrt in the osse of Hbono ve.
Unnoxoweni {6, D3.) 685 38 which the P&‘iBCiple -
that not only is & marriage disselved Ly ihe dsath of one of
partiss $o it, but tuat a widew 1g 1o longer under the eontrol

‘lf o8 00

a8 - 4 lee, ‘oting Pres. Y.A.0. in: ¥Mgqonge va.
My Ul Brownled, ; :
Tlo Zili:fbola (3' --Q&EQCU} 186.
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of niyone and may go where she wishes, znd the return of dowry
may not be ordered if she refuse to return to the kraal of her
late husbend.  new element was thus introduced into cases

0f thie nature, and this Court following upon the decision of
the Tastern Uistriocte Court has upon various ocomsions held
that upon the death of a married man, the marriage is dissolved,
and the widow is free to remarry; and it is only in onses wiere
a wldow has contracted @ second merriaze and a second dowry
has been paid Tor her that this Court hae held that the firet
dowry should be roturned. Thie is done, however, not to mark
the dissolution of the marriage, but on the principle that no
man may hold more than one dowry in respect of one woman."

Thus as a result of an ill-considered application of
western ideas and principles of foman Duteh Law, and the sub-
missive attitude of the inferior to the Superior Courta caused
by the syetem of precedents, a new principle has been imposed
upon Ihosa society to succeed the 0ld and well-established,
and by no mesns abandoned, legal prineciple which worke very
well and which tends to stabilise Xhosa family life.

The reason given by the Aoting Fresident for the meturn
of the "first dowry" is not altogether correct. A man may
not hold two "dowries® (emakhezi, is better) for the same
woman, for while one or part therecf is not returned, the
marriage is, according to Xhosa Law, still considered to sube
pist, and while this is the case, there ¢an be no lawful and
binding second rarriage and henceforth no second "dowry®.

That "a widow is no longer under the control of anyone
and mer go where she wishes" may be good REoman Uuteh Lew, or
in agoordance withh governmental Froclamatione, bdut is bad
Thesa Law, for any Xhosa widow who remains at the umsi of her
deceased husband remaing under the control and guardianship
of the lawful successor to the ammd! for she is atill
regarded ss the umfagi of the deceased.

That "she may go where she wishes” is trus in a0 far
tnat she may roturn to her own people mnd refuse to come baok

LO eoee
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to her wmzi of her deccased husband, Upon ler refusal she may
have the marriage dissolved by insisting that her parents give
back a portion of the ikhagi. Unless this part of the ikhasi
is returned, the marrisge still subsiste and the lawful heir
and saccessor of the decoased has a legal right to come and
foteh the widow and any children borne by her. (sese sbove).

The view expressed, therefore, that "a marrisge (is) dis-
solved by the death of one of the parties to it," ie again good
Roman Puteh Law but 1% is only half true for Xhosn Law.

As has already been intimated: There is no "divorce” and
no ilist of specific "ressone®™ in Zhosa Laws all these are
ianovations of our Courde.

In the judicial practice of Xhosa Lnw (Hative Law in
general) "eertuin grounde” for "diverce” however, have developed
under influence of western legal principlee and have been acoep-
ted by our 7.4 Courts, and for the sake of thies practice most
of these “grounds” will be treated of here. Se¢ slse: Fhite
filed: South African Hative Law pp. 216 et seq.!

(1) Dgsertiocn:

This subject has besn treated of at length above. The
igsue wae that 1f a woman “"deserts" her husbtand thers can in
Thoss Law be no dissclution until such time a8 at least part of
the ikhagl has been meturned te mark such dissolution of marriage,

Nowadaye thne more sophisticated and detribalised amaXhosa
sgcept "desertion” as a *ground® Tor "divoree", and either the
woman or the kusband can avail themselves of it. Here the
pregsure of deman Uutch Law can clearly be discerncd, SHeot
Liwani vee. Batarati (5 Bed.0. ) Pe 57s
(2) pdultexy:

sdultery ie not a "ground” for “"diverce" in Xhosa Lawj
but bere agaic the more sophisticated and detribalised Fative
has come Yo accept it ms suchs In former times all the evidence
1n cases of adultery of the wife was used a0t in order to Obe
tain o "divorce’, but to aseist the busband in exacting a com- .

pensation .....
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pensation for adultery.

If the husband commite adultery the wife camnot, asccording
%0 Xhoea Law, “"diveorce®” him. &hould her persist she has no
remedy except perbaps to glip away to her own people.

The Hative Appeal Court has from an esrly date scospted
that: "Ordinerily adultery on the part of a wife, married
ageording to MNative Custom is not sufficient cause for the
huaband to Jdivorde hic wife and recover the dowry, but there
are sxceptions %o this rule. Yhere, after remonstrance the
wife is guilty of repeated amcts of adultery, or when a wife,
who becomes pregnant by amother man refuses to divulge his
name Or obetructs the husband in an action against the sdultemr
for damages."” 127.  snother so-called exception to the rule that
adultery is no ground for “"diverce", is incest, as waa laid
down ing Mangsaliso ve. Teksds and Another, C.H., Cir. dated
26/12/1926, Yo, 36, and quoted by Fhitfield, South Africen
Native Lew, p. 227.

Mow this ie not quite correct. Iven in oases of repeated
adultery and similar instances there liee no ground for "divorce’
The husband =ny, 17 ihe marrisge has become untenabdle at the
wnel 88 a reoult of his wife's miseonduet, force her %o return
to her own people, snd exact a fine from te adulterer, but he
canrot enforce a "divorce”, this being a measure entirely
dependent on the wife's family.

Azain, "Adultery on the part of the wife is not sufficient
cause for the dissolution of the marrisge, but the husband may,
12 he wighes, repudiaste his wife, but if he doss so he ig not
entitled to the dowry pald by him.® ‘2% Tyen if he repu-
diates his wife, there is no "divorce”. UTee above.

TH® eense

ml ’m vie MQM (1.. E.A.G-J m.

1249, Oonana ve. Dungulu {1, H.A.0.) 136. This case holds
N for Xhosa Law.
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£0] dtery unaccompanied by pregnancy
was one beast, 125, vhiek fine slwaye went to the injured,

but hae now been fixed at three head of cattle.t>”" This is
uet altogether correcty it seems that in ancient Xhosa Law
there was no fixed number of ocattle either for adultery alone
or for adultery saccompanied by pregnancy. In the following
case the old IThoasa Law ides of an indefinite nusher of cattle
payable, wia: sdopted: “The circumstances having been placed
before the Native Assessors they gtate that the measure of
dameses iz in the disereticn of the Court,p 134

But in thig very case the Tourt tool into consideration
certain extenuating eirvusstances and reduced the number of
cattle payable ss fine. It d4id thip because the woman in the
case was living & loose life,

Should there be aggravating elircumstances the fine will
be nigher. | Yhere a man for instance had infected the wife
of snother with syphilis, the Court awarded s higher fine.’2:
Zor eaeh act of adultery 2 separate notion for damages may be
instituted. “The point, however, of the smount of damagzes to
be allowe! for successive acts of adultery has heen decided
in the case of Yondli ve. Busa (1, ¥.A.0.) 160, snd the custem
a8 laid down by Vativs axperts fg this: Mhould =2 man make &

eateh .....

125+ yyetlana vo. M. Nopenya (3, W.A.C.) 13.

130., Hatonda ves A. Dinglwsye (C.M. Cir. dated 3rd

ay
13258, No. %, gquoted by Thitfiecld: South African Hative
Lawy; pe 421

131‘?_:. Piweni ve. ¥. Gushani (4, N.4.C.) 14,

132.:{38*“&{‘?7"3 Ve, ‘iqms;ang {1’ !..‘--cs.) 273.
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catel sud institute proceedings, and then ufter suoh proceed-
ings huve besn taken, again cateh the adulterer with hils wife,
e may make separate claims, If, however, upen the occasion

@i tha first catoh he teok no action and raised proceedings enly
alfter the subsequent catch, he le sllowed to make only one
oladm,® 199s

It must bo stated here that, as & roeult of their rank end
gtatus, Chiefs are entitled to a greater fine in ocase of uhl-
tery with thelr wives. This is a serious offence and the
offender will be fined according to the circumstances of the
case and the (lseretion of the Chief. The fine, sxcest in
tlovd-gases (see Chapter 1), goea to the injured party, in
this cuse, tc the Chief.

(3) Impotengys

Impotency wmay, though not necessarily, be the cause of
o woman retwning to her own people, whe will return theikhasi
t¢ the husband, That s marriage which cannct serve its niqn
purpose, theproceation of children, gug bYe dissolved is, accord-.
ing %o Thosu Law, self-evident, and ae a rule will be dilssolved.
That there is a legally btinding mearrisce up to the moment of
its dissolution is equally cbvicus, because the aarrisge was
eontracted nnd concluded in accordance with all requirements of
ihooa Law.

The question whether or not the gheole ikhazi is to be
returned, iz answered iu the affirmative by Xhosa Law. The girl
ig returned intact to her parents; no ohild has been borne by
the womsni ohe can still be lobolaed as an intomde; 1% ias she
who haes returned to her peeple.

This view is supported by the lative igsespors ia the oase
of . Heoose vee. Sdandile (4, H.A.C.) 197, quoted by "hitfield:
South African Hative law, p.128: “The Hative Agsessors to

WROM sese

13%.
Tgoanyane Sikayi ve. Hotsamai (3, VW.A.Q.) 25. This
omholdsmnnm!hmm'
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wigm tlue palit was referred, state that, according to Hative
custom, as the girl was returned %0 her father intact, appellant
is entliled to the return of all his dowry."

fat 4n mo aarlisr case the fellowing contradictory prine
¢ciple was expresseld: "An impotent person is not entitled te
recover the whole of his dowry.® °7°  This ruling was followed
in the case of Tabi fmit ve. Galada Faleni, net reported, but
quoted by Whitfisld (msee above), p. 126,

"The impotency of a hushand, in Native Law in the Cape
Froviace, is a suffielent cause for the dissolution of a Native
customary union at the instance of either the husband or
wife." 135.

The Native Appsal Court has gons further and in one of ite
136. eastablished the principie %o declure a
marriage "null and void,; ab initio". This widiecuse and its

latent cases

decision were conducted on principles of Homan Tuteh Law, and
cages deecided Wy the Superior Courts. Cases like the following
ars made use of hnere t¢ decide on a siuple pricciple in Native
Law: B (otherwise 8) ve. 5 (1916) C.P.D. ps 113; and the
following auotation from the judge ife with apparent satisfactien
quoted: "By our Leaw (Voet 24: 2: 15) if ne consumwmation of the
narrigge heo taken plsce for three years after the marriage,
the wife has teen proved to be well formed snd a virgin, a
presunption of impetence through latent defect on the part of
the husband will ariss.”

Phe case: I (otherwise O) vo. H (190€) 23, #.C. 609, wms
aleso guoted, nnd lastly, but not least; van IZyl's Judiclal

ractice,

1%8. gyvekile ve. Giki (1, H.A.0.) 73.
136+ wniefields South African Netive Law, p. 225.

136+ s.meson Dana ve. “viym Dans (1937) ¥.A.0. 186, Cape
and Uelfeie
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Prectice, 3rd Zdition, Velume II p. 696: "¥hen the defect to
prooreate 1o not vieible and is not otherwise known, or imme-
diately ascortainable, or there is no immediate hops of success
by means of medical or surgical treatment, then three years
must intervene from the date of the marriase before such
marrisze can bo set aside on the grounds of impotency." 137.

All thnim, but no reference to Xhosa (Native) legal prinei-
ples! hy tnese Roman Duteh Law prinoiplee should be vainly
displayed and applied when deciding on cases in Yative lLaw, i
not clear, Clemr, however, is the remunciation of the lealding
prineiple of Jurisdiotion in Eative Affairs proclaimed in
jection 11 of the Native Administration Aet of 1927, Ae I have
stated above, there are woll defined principles of Xhosa Law
governing this omee, that work with ease, are well understood
by the Natives; prinoiples which could snd should be applied
because they are in no way opposed to the principles of public
poliey or natural Justice.

(4) Barrengesg.

Barreuncss never was a ground for dissolution of marriage
in Ihosa Law, and 1t geems unlikely that 1t ever will be
recogniged ns such by the people or by the Hative Appeal Cours.
AmaXhosa whom I questioned on this subject told me that there
was no diassolution of marriage on account of barremness. They
paid a men could marry another wife to bear him children so
there is no reascn for "diverce". The hushand, if his wife s
childless, =may marry & "woabd” to that wife. (See Chapter IV,

Ay The
(5) Litehoraft:

Should a husband make hie wife's life intoleralle by
blaming her for practisiang witcheraft, she may go back to her
parents and i he follows Ler she will be koypt under the

ukuteleko cooes

137« sou alses A. Qote vee A. Mlete (1940) NeAsCs Oape and
0.Pe%s Volume 12, Part I1I at p. 105,
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ukuteleko custom, under which custom he will dbe forced to pay
a beast called the ukuteleko beast. If he hands the beast to
hor people and apologises for his conduct, she usually ni;nu.

The Courte seem to have accepted the view expressed by
hitfield: fouth Africen Native Law, p. 241: "In the Cape
Frovinee a lative customary union is dissolved where a Hative
husband scouses his wife of the practice of witchoraft amd thus
cause her to leave his kraal. By this act, he also forfeits
his richt to claim the restoration of the lobola cattle paid
by him in respect of his wife," 120°

¥hether the marriage will be dissolved will depend upon
whether the wife absolutely refuses %o r eturn to her husband.
Andy if thie De the case, at least pert of the ikhasi, may de
returned to effect the dissolution of the marriage.
(&) Gross

This has never besen recognised by the anaXhosa as being
sufficient to cause a dissolution of marricge. The woman used

to avail hersclf of the protection ¢f the ukuteleko custom.
The Hative ippesl Court, however, has accepted the view that
grogs ill-treatnent is a ground for the dissolution of a
narriag:, and alge for the forfeiture of thelobola cattle.
"Yhen & husband, by ill-trecatment drives away his wife for ne
reasonable ceuse, it is, under ¥ative custom, & bar to the
recovery of the dowry paid or & reasonable ground for a portieon
of 1t being withneld." %  But in such a case the woman
will go t¢ her people and remain there. Should her husband
follow her, he will have to face the consequences of the
ukuteleko customs If he doss not, and her people do not
retura part of the ikhasi, there will be no dissolution of the

marriage.

(7) “If coues

13% ynitrields South African Vative busw, p. 241, and

Yafaka ve. Uyaluvana (1' HehoCs) 65,

133. iwamza ve. Hkankane (2, W.A.C.) 50,
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(7) “If a %ative hushand in the Cape Frovince drives eway hig
wifa, to <hom he is married according to Fative customary

formm, and thus repudiates her, he, by thias act, not enly
dipsolves the walon but slao forfeite his claim te the return
of the relative lobola.” ¥ In Ynosa Law a husband cannet
disgelve a merriage; 1t cam only be dissolved by a wonman
with the aid of her people who will return st least some of
the lobelzs cattle [Tes (%) thove).

(2) Dur Mative \ppeal Court hns held that "2 marriage by
Christiar or civil rites dissolves a marriage by Native rites
previously entered inte by man or woeman =0 contracting a
Chrigtian or civil masrisge.” *¥1° It fg true, if a man
nerries one of "ia wives by Clrietian or oivil rites, he will
ugually esend his other women home after having complied with
the provicions 1&16 down In ssction 22 of ‘ot %8 of 1927 4
amonded by Aet © of 1529.

flere woptern ideam and prineiples have practically
mipergeded Tative lezal rrineinlas snd the whole position
seenmg far Trom clesr and satiefactory. Tor, according %o
Thosa Taw there 1z ne dlsselution of the marrisge unless at
lezet gome of the lobola eattle are veturned,

{9) Stupru:

A Tatlve customary unien may be digmolved at the in-
stance of s husband in the Jape Provines on the grounds of
his ignorance of hias wife's previous stuprum.® 142, "In
the gpinien of this Tovrt the Flaintiff is entitled to succeed
in the petlion., He paild Aowry as for a vwirgin, snd married a

wWoman eeee

149 mnatri01d: South African Sative Law, y. 239, and cases

quoted thaere,

1‘1'#nitfield: seuth African Hative Law, pe 135, and cases

quoted on pe 138. See alsos Section 35 of Act 38 of 1927
as amnded By tet 9 of 1923,

1420un1tr101d, 154d. p. 225, and csses quoted there.
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woman whom he supposed %o be a virgin, and had he discovered
her condition prior to marrisge he would have had good ground
for refusing to marry ey, 343+

it is trus, o man may refuse to marry the girl if he
discovers "her conditien prior to marriage”, but should he
msrry the girl, he cannot afterwards repudliate her or dissolve
the marriage, whether he knew of "her condition" or note The
ususl procedure for the husband is to discuss the matter with
the Lfamily of the womans 4if he proves his case the father of
the woman reduces the lkbasi and there is ne further trouble.

1‘3. Gwenl va. hlalo and Manelo (,' !.cho) 1?90 m. 1.
ndt the principle in Xhosa Law.
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FYd S84

Ao ATTER DISSOLUTION OF MARRIAGE.

L owoman living with her own people affter the dissclution of
the murringe, i» termed an inkssaua.

‘n inkasers 1o a woman, Jivorced, s widow, or one who has
alraady horne o ohild without having Been merried, hut who at the
sane time has 10t given herself over to prostitution or %o leading
a loose life. “he 1o token to Be a daughter of the umei, but is
oalled an Inltaoonc $c dlstinguish her from an intomdi, & viggin.
The term uwmfnu! %o 0t applicable %o her; che will not be spoken
of Meparsfgiosls, Sut will he ecalled iskuszana '

a daughter of this umsi.

‘i Inkemann, and in the present cese a “divorced” wm, i
again narriageantle, 3f n man comes along he will be told that she
is san Inkagans sod not an inteadi. The ikhazi given for an
inkegana will dspend upon her age and the number of children she
already hag siven birth to. It iz nevertheless alwaya less than
the number of lohola eattle given for an intomhi.

The marrince of an inkasana 1s not accompasied by any zrand
geremony a2 in the case of the marrisge of an intomki, The
ukutyis' amasi cersmony is usually the only one. Necause of this
the people sometinmes say that the inkasans 444 not narry rroperly,
theredby meaning that her marrisge was not accompanied by other
cerencnles, o mast, howover, keep in mind that here too, hesides
the ukutyis’ amasi, the three essentials are present, viz. lobola
eattle, consent, and the handing over of the bdride by her family
to the roung =an und hin family (see Chapter III).

There moy be (but 1t usually is not the case, s betrothal
but therc is ~o pledge beast (isinyaniso) concected with the
betrothal of ~n inkssana, and her father is only too glad if he
gan get rid of hor for some lobola cattle, for if she does not
marry, and more often than not amankasana do not marry, she is

m “ree
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apt to become an idikasi, a loose woman, or still worse, an
ihenvukasi (ihulckasi), a prostitute.

“hould an inkagena wmarry, she has a right to an ubnlunga
beeet, If she had one given to her on occasion of her previous
marriase, she oon olaim thie when she now remarries for it still
belonce to her. ¥Whean she remarries without possessing onae,
whether she formerly had one or not, she can alwsys ask hey
father and he will never refuse, for he can be forced to give
hear ona.

The céhdldren born sf thiginkagane after her marriage are
legitinmate and belong to her hushand, Her position and righte
and those of her shildren in thies umsgl in no way differ from the

legal position of a lawful wife and legitimate children in other

ooses.

Yormerly, Yecause a widow, ushlolokazi, wans expected to
remain, as an umfagi, at the umzi of her deceased husband with
the children and net to return to her own people, it was pome=
timee asmserted that she could not remarry at all. This asser-
tion should, however, be thus understood that only while a widow
renaing at the umzi of her deceased husband, she cannot remarry
according to Thoss Taw, The custom of ukungena (Zulu, ¥pondo)
ia not practised sither. Any children she should give birth to
while ahe remains at the wasi of her late husband are considered
to be his children and no one else hus a claim to these ehildren.

The question of the remarriage of a widow only arises when
ghe refuses to remain at the umszi of her decensed husband,
refuses further to e called his umfagi, returns to her own
people and induces her people to restore to her deceased husband's
Tamily ut lesst a part of thedkhasl after the ususl deductions
have been made (see Chapter VI)., It is true, however, that her
parents very often refuse to do this and that she is then
induced to lead a lovee life.

It (A ER ]
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It was rightly eaid thet "a widow iz never given in marriage
by the relations of her late husbard, and thie applice to nll the
tribes in the Territories. ¥hen a widow wishes to marry she
invarisbly returns to her own people and is ziven by them to
second husband,.” 144- This is true for Yhosa lew too, for
unless ahe retwns and there is a dissolution of the marriage as
stated above, she is still the umfasi of the dsceased husband
and cannot be married to another man.

The ikhazi given for o widow is small and the aarriage is
lese ceremonisl ns that of a "divorced" woman described under A
atove. Children born to her after the marriage are the logiti-
mate children of hevhusbund and their rights and status will
Repend upen her position and rank in the umsi of her husband,
in this case also she resembles a "diverced” woman.

It has already been desoribed in detall (see Chapter VI) that
a8 a result of the case of ¥bono ve. Hanoxoweni (6, #.D.0.) 62,
devided by the “astern Distriets Supreme Court, our Native Appeal
Courte have ceased to follew the rule of Thosa Law that a widow
can only remarry after her father or lawful gusrdisn has restored
to the femily of her late husband at least part of theikhagi -
8 view that ie also supported by "hitficld: Sauth- African Hative
Law, at pe 140 (7) « but is contrary to Xhosa DLew. There is no
dissolution of marriage as a result of the death of the husband
and dissolution only comes into operation after at least part of
the ikhagl is restored to the lawful heir and successor of the
deceased, Should this not be 8o, what then gives the heir af
the deceased the right to feteh the ailldren born to e widow who
left her deceased husband's umsi, 1f part of the ikhaszi given for

ner has not been returned? 145.
The ssenre

144.
Dokani va. Baka (1' H.AOOCJ 53.

145.
Sewt Seme Simono ve. Ngxenga (3, Nehels) 12%.
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The Courte, it seems, base their decisions upon the provisions
in Proclamation 140 of 1985 whereby o widow was freed from
tutelage and was declared a major. This may be 8o, but it

does in no way affect iur warriage obligations, and these must
be considersd still to subsist.
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CHAPTER .

COHCUBINAGE AND
3

OTH R EXTRA MARITAL RELATICHS
NOURITS AND PROSTITOIS.

I. Conoubi '

Tn Dugmere's tlme the guestion of concubinage was well
Aeseribed to have been ss follows: “Concubinage is also allowed,
and amonget the Chiefs exiets %o s considerable extent. It ie
by no means uncommon for o chief %o raise a favourite concubine
to a more honcurable rank after some year“ cohabitation.

‘mon: common people concubines consist of two classes:

%i*{ &; ﬁ:‘f‘m‘iﬁf ‘E‘he former are those who have become such by
perponsl consant, snd arrangement with relatives ia whoee
guardiasnship they are. The latter are gsuch as Chiefs have
authoritatively allotted to the young men of their retinue, who
have acguired their special favour during their term of service
at the 'Great Place(; and who have therefors obtained pernige-
sien to select female companions from amongst thelr acquaintances
without incurring the expense of the marrisge dowry." "

The pesition nowsdays is not quite the same. One no
longer, or very seldom, finds that a chief raises "a favourite
coneubine %o a more honcurable rank after some years' cohabita-
tion."

“Foluntary concubines” are the most common, not only
among the amaXhoss, but sspeciaily also among the amalfpondo.
"Regtowed” concubines are no longer found among the amaXhosa.

Coneubinage has (except among the ama¥pondo) largely
grown inte disuse among the amathosa. A man nowadays m-
times keeps s "oweetheart” wost comsonly called an inkasana.

74 i not & stein on the father or his faxily if a

daughtier.

146. : _
3 Compendium of Zefir Laws and Customes: by: Colonel

Maclean, pDe 463 Reve H.H. Dugmore's Fapers.
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daughter of his becomes a concubine. A concubdine usually is a
widow or a divorced woman and ghe rarely ever marries the man who
eohabits with her.

‘he man who takes a woman as concubine hands to her family
some fee or glft as compensation. This is called "fhogu" and
8 distinguishable from ikhazi in that 1t is not given for the
woumil, but merely ss compensation for the use of the woman, and
it is limited to one beast or its eguivalent, or sometiaes some

ther object may be given, e.g. mealies.,

L eoncubine 1o not bound to live with the man who cohabits
with her aad she may at any time leave him. It 1s customary
for the concubine however, to live with the man for some time.
fhould she do this, he bas no remedy.

Aes o rule only men whe have been married for some years
indulge in concubinage, unmarried men not.

An ishweshwe {concubine) 1s descrided by the Rev. A. Eropf,
n.U. &gt "A concubine (one who lives with & man, enjoying all
the privileges of o wife, but whose children are 111031t1ut¢)"147

Here we gett '

(1) illegitimage children of an ishweshwe who is an unmerried
woman but 20t a w'idow, and |
(11) the children of an ishweshwe who is a widow.

There is no marrisge, therefore the children are illegiti-
mate except when born of a widow whose marrisge tlee are not
dissolved; or of a woman who does not live with her husband,
but whose husbhand accepts these children as his own. TFor the
status of these chlildren gee: Chapter V, D and B; Chapter VI,
B, and Chapter VII, B.

II. Erestitutes:

147.
fafir- nglisk Tistionsry, byt Rev. A. Erepf, D.D,

Z2nd Edition.
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II. Erostitutes:

A prostitute 1z called ihenyukazi, or sometimes ibhulokasi,
the latter word probably derived from the Afrikasns word "hoer”.

The swaXhosa say that in olden times a prostitute was
something wncommon: nowadays however, there is an alarming
inerease in the number of prostitutes. AmaXhosa opinion is
againet prostitution, and a men will not marry a prostitute.
Hecause the amathoss are against prostitution, prostitutes
naver mi&eit openly or in publie.

A prostitute is paid, in money or in kind, by every man
who makes use of her; Yvecause prostitution is looked upon as
her profession. Children born to an lhenyukazi are illegiti-
mate,

An ihenyykazi may be:

(1) an usmarried woman,
(i1) a widow, or
(111i) e married woman,
though the lstiter is very rare.

For 1ie status and logal position of her illegitimate
children uader:

{1) sea Chapter V, ©; for the status asd legal position of
those under (i1), see Chapter VII, B; and in the case of
(111), see Chapter V, O.
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