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all. In Premier of KwaZulu-Natal v. President of the Republic of South Africa, the
court indicated that “[i]t may perhaps be that a purported amendment to the
Constitution, following the normal procedures prescribed by the Constitution, but
radically and fundamentally restructuring and re-organising the fundamental premises
of the Constitution, might not qualify as an ‘amendment’ at all.”'" The court relied
for this proposition on Indian cases holding that the legislature’s power to amend the
Indian Constitution cannot be used to destroy its basic features and structure, such as
constitutional supremacy, the rule of law, the principle of equality, the independence
of the judiciary, and judicial review.'

The South African Constitution’s Bill of Rights (Chapter 2), in Section 9,
specifically guarantees the rights to equality and to not be unfairly discriminated
against, directly or indirectly, by the government or by any person, on certain listed

grounds or on other unlisted but analogous grounds.'® The listed grounds are: race,

provinces in the National Council of Provinces. Any other amendment may be passed by a two-thirds
majority of the National Assembly alone.

11996 (1) SA 984 (CC) para 47.

12 1d. However, this case was decided before the Final Constitution was enacted, and so it may well be
that this obiter dictum was trumped by the Final Constitution, which contains Section 74(1)’s express
procedure for amending Section 1.

" In its entirety, Section 9 provides:

(1) Everyone is equal before the law and has the right to equal protection and benefit
of the law.

(2) Equality includes the full and equal enjoyment of all rights and freedoms. To
promote the achievement of equality, legislative and other measures designed to
protect or advance persons, or categories of persons, disadvantaged by unfair
discrimination may be taken.

(3) The state may not unfairly discriminate directly or indirectly against anyone on
one or more grounds, including race, gender, sex, pregnancy, marital status,
ethnic or social origin, colour, sexual orientation, age, disability, religion,
conscience, belief, culture, language and birth.

(4) No person may unfairly discriminate directly or indirectly against anyone on one
or more grounds in terms of subsection (3). National legislation must be enacted
to prevent or prohibit unfair discrimination.

(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair
unless it is established that the discrimination is fair.

The equivalent section of the 1993 Interim Constitution of South Africa was Section 8, which read:

(1) Every person shall have the right to equality before the law and to equal
protection of the law.

(2) No person shall be unfairly discriminated against, directly or indirectly, and,
without derogating from the generality of this provision, on one or more of the
following grounds in particular: race, gender, sex, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief, culture, or
language.

(3) a. This section shall not prelude measures designed to achieve the adequate
protection and advancement of persons or groups or categories of persons
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