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In terms of item 23(3) Schedule 6, section 33(3) FC‘ would have lapsed if the envisaged
legislation had not been enacted within three years from the date on which the new
Constitution took eﬂ'éct. If the deadline had not been met, Parliament would still have
been entitled to enact national legislation to limit the right to ‘just administrative action’,
although the special circumstances in section 33(3) would have fallen away. This would
have left only the provisions of section 36 FC (‘limitation of rights’) and the rest of the
Constitution as a test for the constitutionality of the restrictions in the Act on section

33(1) and (2).%'

Item 23(2)(b) Schedule 6 FC stipulates that section 33(1) and (2) FC must be read as if it
has been phrased like section 24 IC until the national legislation is enacted. The idea
behind this was to afford government time to draft legislation in accordance with section

33(3) FC, read together with item 23 Schedule 6.

However, as the envisaged legislation was passed on 3 February 2000, section 33(1) and
(2) FC seems to have entered into force and section 24 IC seems to have lapsed on 3
February 2000. In effect, therefore, section 24 was in operation from the inception of the
interim Constitution on 27 April 1994 until 3 February 2000 and section 33 FC has been
in operation since 3 February 2000.

2.4  The relationship between section 33 FC and Act 3 of 2000
2.4.1 Enactment: mere passage or ‘entering into force’?

Section 33 was designed to afford a generous guarantee of ‘just administrative action’,
which was then to be limited and given effect to in legislation.”” The passage of the

envisaged legislation created two problems. Firstly, as the meaning assigned to enact is

clause’), the equivalent of sec 33 IC, whereby a right in the Bill of Rights can be limited by a law
of general application if the limitation is reasonable and justifiable in an open and democratic
society based on human dignity, equality and freedom (S v Makwanyane 1995 (6) BCLR 665
(CQC). (See Corder “Administrative Justice in the Final Constitution” (1997) 13 SAJHR 28 32 and
Govender “Administrative Justice” (1999) 14 SAPL 62 65.)

4 Corder (1997) 13 SAJHR 28 32.

e Corder (1997) 13 SAJHR 28 31.
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