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The cession of this right would thus require the consent of the employee, because the
courts accept that the employee does “attach importance to the identity of the particular

1”2 Furthermore, as the employee is subjecting herself

company with which they dea
to some extent to the control and authority of the employer, it is even more essential that

she should be the one to decide who her employer should be.?*

But mere cession of the rights flowing from a contract of employment would not be
enough to transfer it. As obligations are transferred by way of delegation23 , a combined

process of session and delegation®* -which is a form of novation - is called for.
1.1.2 NOVATION®

The process of novation requires the consent of all the involved parties: the old
employer, new employer and employee. By way of agreement, the old contract is
brought to an end and replaced with a new contract. The consent of the employee is
therefore needed for the substitution of the old employer with the new employer and for
any changes made to the terms of the contract. Not surprisingly, this form of the
transferral was almost never used in practice,” as employers elected to use a simpler

process: the unilateral termination of the contract of employment.
1.1.3 UNILATERAL TERMINATION OF CONTRACT

The contract of employment was not automatically terminated at the time of the transfer

of the business.?’

Instead, on the sale of the assets of the business, the employer could
unilaterally terminate the contract™® of employment due to the redundancy of the

employee. In such a case, the normal procedures for the bona fide termination of the

2 Nokes v Doncaster Amalgamated Collieries 1940 AC 1014

* Eastern Rand Exploration Co v Nel supra 53

B Christie supra 513-515

#523-524

B 498

% There is only one reported case where the industrial court dealt with a transfer by way of novation:
Roshanlall v Design Three 1989 1LJ 1162 (IC)

77 Jordaan "Transfer, Closure and Insolvency of Undertakings" 1991 12 5 /LJ 947-948 argues
convincingly that a contrary finding by the industrial court in NUMSA v Metkor Industries 1990 ILJ
1116 (IC) was based on an incorrect interpretation of Ntuli v Hazelmore Group 1988 ILJ 709 (IC).

% In NUMSA v Metkor Industries supra 1120C the industrial court did however find correctly that the
termination of the contract did not effect collective agreements “in so far as any provisions for the
termination [of employment] are concerned.”
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