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Preface

The bulk of the contributions that make up this book originated in a research project initiated
by the Stellenbosch Institute for Advanced Study (STTAS) in 2002. The Director of the Institute,
Bernard Lategan, asked me whether I would be interested in running a research project with
STIAS; I proposed a project on Theories of Social and Economic Justice, which was accepted;
and the result was that STIAS hosted a workshop in July 2004 in which researchers from Law,
Economics, Theology and Sociology participated. One distinguished participant was a STIAS
Research Fellow at the time, Gregory S Alexander (Cornell Law School).! The contributions at
the workshop were of such a standard and the debate so interesting that everybody agreed that
it would be useful to publish some of the papers resulting from the presentations. Participants
were therefore invited to submit papers for publication.

Johan van der Walt (University of Johannesburg) and Dr Tessa Marcus (National Research
Foundation), both of whom attended the workshop, helped me decide which of the presentations
were suitable for publication and made suggestions on possible amendments and revisions. The
end result was a group of very interesting papers dealing with various theories of social and eco-
nomic justice. However, because of the fairly rigorous review process the selected contributions
were just not quite substantial enough for a full-scale publication and I had to either supplement
the selected papers or abandon the publication project. One or two of the participants published
extended versions of their workshop presentations or related work in peer-reviewed journals and
agreed to these articles being re-published here.2 To flesh out the intended publication I also
approached a number of colleagues, both in South Africa and abroad, who had not participat-
ed in the workshop but whose recently published work on social and economic justice fitted in
with the project extremely well, and T asked them for permission to re-publish their articles and
essays together with the ones selected from the workshop. They all graciously agreed, and the
result is the book you have in your hands now.3

The idea for the STIAS project on Theories of Social and Economic Justice had its origin in
an article I had written in 2002 for a collection of South African essays in honour of US schol-
ar Frank I Michelman.# In that article, I developed the thought that the attainment of greater
social and economic justice, specifically in the South African context, was strongly influenced

1 Prof Alexander’s work on social and economic justice includes GS Alexander “The Concept of Property in
Private and Constitutional Law: The Ideology of the Scientific Turn in Legal Analysis’ (1982) 82 Columbia
LR 1545-1599; GS Alexander Commodity & Propriety: Competing Visions of Property in American Legal
Thought 1776-1970 (1997).

2 Sandra Liebenberg ‘The Value of Human Dignity in Interpreting Socio-Economic Rights® first appeared in
(2005) 21 SAJHR 1-31; Theunis Roux ‘Pro-Poor Court, Anti-Poor Outcomes: Explaining the Performance of
the South African Land Claims Court* first appeared in (2004) 20 SAJHR 511-543.

3 William Forbath ‘A not so Simple Justice: Frank Michelman on Social Rights, 1969 — Present® first appeared
in (2004) 39 Tulsa Law Review 597-638; Charles Ngwena ‘The Historical Development of the Modern South
African Health-Care System: From Privilege to Egalitarianism* first appeared in (2004) 37 De Jure 290-312;
Lucy Williams ‘Beyond Labour Law’s Parochialism: A Re-Envisioning of the Discourse of Distribution’ first
appeared in ] Conaghan, RM Fischl & K Klare (eds) Labour Law in an Era of Globalization: Transformative
Practices and Possibilities (2002) Oxford University Press 93-114. Ross Zucker kindly agreed to write a sub-
stantially new contribution for this volume, based on the theoretical worked that underlies his recently pub-
lished book Democratic Distributive Justice (2002).
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by the implications and the coherence of various theories of social and economic justice. One
of my central hypotheses in that article was borrowed from Frank Michelman, namely that my
approach would be what Michelman described as ‘provisional adoption, as inchoate legal doc-
trine, of a theory of social justice.” In other words, I accepted that theory does make a differ-
ence on the struggle for greater social and economic justice, but nevertheless argued that the
best approach was not to develop a single, coherent and all-encompassing grand theory but
rather to uncover the strengths and the weaknesses of several theoretical approaches for differ-
ent contexts and circumstances.® In doing so I was aware of the danger of facile eclecticism and
tried to avoid it — the fact that several theoretical approaches could have different benefits in
various contexts does not mean that they are all relatively or equally useful or valid; in fact, sev-
eral theories are subjected to strong criticism in the article. The ‘new property’ theories based
on Charles Reich’s work,” for instance, are subjected to a critique that implies that these theo-
ries are not suitable for arguments in favour of state provision of access to social and econom-
ic benefits.8 Equally strong criticism is leveled at equality-based theories, partly relying on a cri-
tique developed by Michelman.? On the other hand, however, equality-based theories have
proven to be particularly useful and strong when attacking state provision of social and eco-
nomic support on the basis of non-participation, lack of access or unfair denial and termina-
tion; just as the property-based theories are very useful when protecting already vested and
acquired benefits from amendment or termination. In short, the article concluded that the pro-
motion and protection of social and economic justice need to be approached from different the-
oretical perspectives when considering different practical circumstances, contexts and dilem-
mas. One theoretical size simply does not fit all, as far as social and economic justice is con-
cerned.

In the process of developing and making this argument I concentrated quite strongly on the
central distinction between rights-based and needs-based theories of social and economic jus-
tice, partly because of Michelman’s pivotal role in emphasizing the distinction and the impor-
tance of the often ignored needs-based arguments.10 The theoretical arguments on either side
of this divide have both weaknesses and strengths, which underlines the central finding that a
variety of even seemingly contradictory theoretical approaches could offer useful insights when
developing strategies for the promotion and protection of social and economic justice. Rights
talk has serious shortcomings and has quite rightly been criticized very harshly; needs talk poses
considerable theoretical and moral problems that detract from its intuitive appeal; but never-
theless the experience of the impoverished and the marginalised in post-apartheid South Africa
has shown convincingly that both kinds of rhetoric may have their place in strategic thinking
about social and economic transformation. When faced with the stark reality of the utterly and

4 The book was published as H Botha, A van der Walt & J van der Walt (eds) Rights and Democracy in a
Transformative Constitution (2003). My essay, entitled ‘A South African Reading of Frank Michelman’s
Theory on Social Justice’, appeared at 163-211. It was subsequently re-published in (2004) 19 SA Public
Law 253-307. 1 refer to the original pagination in Botha, van der Walt & van der Walt here.

5 Van der Walt (note 4 above) at 180, citing FI Michelman ‘The Supreme Court 1968 Term — Foreword: On
Protecting the Poor through the Fourteenth Amendment’ (1969) 83 Harvard LR 7 at 10.

6 In van der Walt (note 4 above) at 204ff I described this process as ‘twisting rope’.

7  C Reich ‘The New Property’ (1964) 73 Yale L] 733; C Reich ‘Individual Rights and Social Welfare: The
Emerging Legal Issues’ (1965) 74 Yale L] 1245.

8  Van der Walt (note 4 above) at 168.

9  Van der Walt (note 4 above) at 174.
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hopelessly destitute, those who have lost even whatever access to rudimentary shelter and safe-
ty they had through natural disaster or social upheaval, there is just no place for a hard-nosed
approach based on rights talk, and a different attitude is required. To their credit, the South
African courts have shown a growing awareness of this need for different approaches in differ-
ent circumstances, and they have been particularly successful in developing a context-sensitive
and weakness-aware approach to the position of those who cannot claim anything within the
parameters of a strictly rights-based discourse.!l However, in another context it is equally valid
to abandon the softer approach of needs talk and resort to the harder, more self-confident rhet-
oric of rights when that is the best way of protecting rights already acquired.!2

The article had three theoretically interesting implications that informed the STIAS project.
Firstly, I concluded that ‘theory matters’; in other words, theory makes a difference in the prac-
tical, legal and political struggle around social and economic justice. The struggle for social and
economic justice was not theory-innocent, theory-neutral or theory-agnostic; in fact, it was very
directly and clearly informed and influenced by theoretical assumptions, even when those
assumptions were taken for granted and never questioned, discussed or even clearly articulat-
ed. Whenever a particular instance of legislative drafting, policy formulation, administrative
action or judicial decision-making avoided or ignored theoretical arguments or approaches
completely, the result was not that it was theory-neutral but rather that it simply accepted and
confirmed the ‘normality assumption’,13 that set of theoretical assumptions accepted without
thinking by the majority of a particular interpretive community at a certain time.

The second implication was, in the tone of a hypothesis, that theory had restraining as well
as energizing effects on the promotion of social and economic justice, because the more or less
automatic reliance of the ‘normality assumption’ or default position would usually resist change
and affirm the status quo. Moreover, lack of theoretical development could result in a kind of
‘theory drag’ in the sense that practical political development could sometimes outstrip theo-
retical thinking, creating a vacuum of nonexistent theoretical explanation, justification and
inspiration that could hold development back even when the political will to promote it is
strong. This effect was clearly visible in the South African situation ever since the promulgation
of the new democratic constitutions in 1993 and 1996: political development easily outpaced
academic efforts to produce and develop suitable, useful theoretical work that could serve as
inspiration and reflective material for policy making, and ever since academics have more or
less been doing their utmost to catch up with — rather than prompt, inspire or challenge — pol-
icy making and legislative processes.

The third conclusion was already alluded to earlier: theoretical interest for and the effect of
theory on the promotion of social and economic development reflect a wide range of different
kinds and levels of theoretical thinking, ranging from legal doctrine through political philoso-
phy to critical theory, from due process-based theories of political organization, division of
powers and judicial law-making to social theories of individualism, community and the ethics

10 Van der Walt (note 4 above) at 196-204. In his contribution to this book Forbath analyses Michelman’s con-
tribution and arguments in depth.

11 Particularly in Government of the Republic of South Africa and Others v Grootboom and Others 2001 (1)
SA 46 (CC); but see further in Port Elizabeth Municipality v Various Occupiers 2005 (1) SA 217 (CC).

12 E gin Nblabati and Others v Fick 2003 (7) BCLR 806 (LCC).

13 A phrase coined by Rosemary Coombe ’Same as it Ever Was”: Rethinking the Politics of Legal
Interpretation’ 1989 McGill L] 603-652.
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of care. Legal theory, political theory, social theory, economic theory, theological thinking and
many other fields of theoretical endeavour could possibly cast useful light on the dynamics that
either promote or inhibit the promotion of social and economic justice. The project therefore
had to be a cross- or multi-disciplinary one. The question was: are there any benefits to be had
from discussing social and economic justice from the perspective of these theoretical hypothe-
ses in different disciplines? Is it worthwhile to investigate the notion that theoretical assump-
tions and paradigms affect the promotion of social and economic justice; or the idea that the-
ory drag could inhibit social and economic development?

The participants in the STIAS workshop took on the challenge to discuss the ideas that ‘the-
ory matters’ and of ‘theory drag’ and developed them in the fields of economic theory, social
philosophy, theological thinking and legal theory. The range of theoretical approaches repre-
sented in this book exemplifies the success of their efforts, and the fact that it made more sense
to arrange the contributions alphabetically rather than thematically is testimony to the truly
cross- and multi-disciplinary nature of the contributions. The most obvious way of arranging
the contributions, namely according to broad subject (law, economics, theology) was preclud-
ed by the fact that economists and theologians involved themselves deeply in legal theory (Stan
du Plessis, Dirkie Smit, Fanie du Toit), just like lawyers, theologians and sociologists involved
themselves deeply in economic theory (Ross Zucker, Derik Gelderblom and Fanie du Toit).

The range of theoretical approaches from which the importance and the potential effect of
theory on social and economic justice are analysed in the contributions to this book is surpris-
ingly wide, although there is a perhaps predictably strong interest in the conflicts between social
and communitarian theories and individualist, liberal theoretical approaches (Smit, Koopman,
Liebenberg, Brand, Roux, Gelderblom, Ngwena, Forbath, Alexander, Williams). Several con-
tributors investigate different versions of what could be described as a dialogic or discursive
theory of rights (Nico Koopman, Danie Brand), while others discuss different institutional the-
ories of rights (Stan du Plessis, Theunis Roux, Ross Zucker). One of the fairly general conclu-
sions that could be drawn from the contributions as a whole is that liberal, individualist theo-
ries could tend to inhibit the promotion of social and economic justice in so far as these theo-
ries rely strongly on individual rights, whereas social and economic justice at least sometimes
requires state-sponsored actions that are not premised on the existence of such rights
(Liebenberg, Roux, Brand, Ngwena). These general conclusions are supported by more detailed
and contextual analyses of the promotion of social and economic justice in very specific areas
such as labour (Williams), land reform (Roux), and health services (Ngwena), from which more
general arguments about social and economic justice follow. The value of these analyses is
enhanced by the comparative theoretical contributions from US scholars (Alexander, Forbath,
Williams and Zucker) and by historical perspectives (Alexander, Forbath, Ngwena). In sum,
these contributions constitute a valuable source of theoretical insight and argument about social
and economic justice, particularly about the role of theory in either promoting or inhibiting the
advancement of justice.

A number of people contributed to the success of the STIAS workshop and the resulting
book. Bernard Lategan, the director of STIAS, provided continuing financial, intellectual and
institutional support for the whole project. Johan van der Walt and Tessa Marcus contributed
intellectual insight in and rigour to the evaluation and selection of presentations. Gerhard du
Toit provided enthusiastic assistance with the editing of contributions and he also compiled the
bibliography and index. All the participants in the STIAS workshop, both those who present-
ed papers and the discussants, helped to generate valuable discussion and intellectual exchange
from a variety of disciplines. The participants who submitted contributions to this book assist-



Preface 5

ed in taking the discussion further and in developing the ideas and insights into something that
can form the basis for continuing debate. Contributors who agreed to write new work or to re-
publish their earlier work in the book made it possible to produce a more extensive and wide-
ranging collection of readings. Journals, editors and publishers who agreed to re-publication
graciously allowed us to produce this wider collection of contributions. STIAS and Sun Press
generously agreed to assist in publishing what is an extremely interesting but in many respects
probably not very profitable book. I would like to extend my warm and heartfelt gratitude to
them all.

André van der Walt
Stellenbosch
May 2005




Socio-Economic Rights in American
Perspective: The Tradition of
Anti-Paternalism in American
Constitutional Thought

— GREGORY S ALEXANDER
Robert Noll Professor of Law,
Cornell University, Ithaca, NY

I Introduction

As many constitutional law scholars have noted, with respect to socio-economic rights,
American constitutional law is an outlier. While many, perhaps even most, of the world’s con-
stitutions recognize at least some socio-economic rights, either textually or through judicial inter-
pretations, the US Constitution does not. Individuals have no basis under the American consti-
tution for asserting positive claims against the state for the provision of even the barest of neces-
sities. Nor is there any basis for constitutional socio-economic rights even as aspirational goals.

Why is this the case? Why has American constitutional law never recognized socio-econom-
ic interests as rights that entitle individuals to substantive protection, even aspirationally?
Professor Cass Sunstein has argued that the best explanation focuses on a particular historical
moment when a change in the membership of the US Supreme Court undermined the only
opportunity that has existed for the Court to recognize constitutional socio-economic rights.1
In making this argument, Sunstein rejects several other possible explanations, including expla-
nations that look to American legal traditions and culture.

In this brief essay, I shall suggest that while Sunstein’s self-styled ‘Legal Realist’ explanation is
correct as far as it goes, it is incomplete. Sunstein too quickly rejects legal culture and tradition as
the key to understanding why American constitutional jurisprudence has historically not given sub-
stantive protection to socio-economic interests. A deeper look at the traditions of American legal
jurisprudence reveals that the continual presence of a distinctive social vision in constitutional
thought that is fundamentally at odds with the idea of constitutional socio-economic rights. This
social vision is that of anti-paternalism. Anti-paternalism has both framed the way in which
American judges view socio-economic interests and created a strong presumption against any full-
scale recognition of such interests as substantively-protectable constitutional rights throughout
American constitutional history, though such rights certainly do exist as a statutory matter. The
explanation for America’s failure to recognize socio-economic rights at a constitutional level results,
I will argue, from a combination of two factors: the legal-political culture of anti-paternalism and
the institutional character of constitutional rights in the American political and legal sphere.

1  CR Sunstein The Second Bill of Rights: FDR’s Unfinished Revolution and Why We Need It More than Ever
(2004).
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In focusing on the culture of anti-paternalism, I am not proposing a monist theory. Anti-pater-
nalism has not been the exclusive social vision throughout American history. Another social
vision has also been available in American constitutional thought, and this alternative vision
might have been exploited to support the recognition of constitutional socio-economic rights as
compatible with the traditions of American constitutionalism. This is the social vision of civic
republicanism. While civic republican ideas have not been ascendant in American constitution-
al jurisprudence since the 18th century, their presence has been felt at particular moments and
may yet be felt again. Civic republicanism, however, is a recessive gene in American’s constitu-
tional genetic order. It seems highly unlikely to have the kind of strength necessary to generate
the constitutional mutation that would yield a new species of individual rights in the American
system. Moreover, there are substantive aspects of civic republicanism, particularly its historic
hierarchical and exclusionary characteristics, that make it a weak candidate for supporting sub-
stantive socio-economic rights as a constitutional matter.

Before explaining why American constitutional law has never recognized socio-economic
interests as basic rights, I need first to establish that in fact they have not, at least not overtly
or robustly. I will then turn to the question of explanation and briefly sketch the anti-paternal-
ist social vision that has made the idea of socio-economic interests as substantive constitution-
al rights seem uncongenial, if not anathema to the American legal mind.

II Socio-Economic Interests In American Constitutional
Jurisprudence

The appropriate starting place in any study of the status of socio-economic rights in American
constitutional law is the familiar distinction in liberal thought between positive and negative
rights. Positive rights, orthodox liberal thought tells us, impose affirmative obligations on the state
to act on behalf of the individual. They compel the state to reach into its pocket to make provi-
sion for certain individual needs. They remove from the realm of governmental discretionary judg-
ment the decision about whether to ensure that individual citizens enjoy the basic material condi-
tions necessary for both civic participation and personal self-development. Negative rights, by
contrast, restrain the state from acting, rather than requiring, as positive rights do, its affirmative
action on behalf of individuals. They are ‘checks,” that is, means of protecting individuals from
governmental actions that unduly impinge on a sacred sphere of personal autonomy. Classical lib-
eral legalism considers negative rights as real rights and positive rights as unpalatable pretenders.

This distinction between negative and positive rights is the appropriate starting place for under-
standing the place of socio-economic interests in American constitutionalism because American
constitutional thought invariably labels socio-economic rights as positive rights and, as such,
ersatz rights. The commonplace understanding in the United States is that constitutional rights are
exclusively negative rights. Judge Richard Posner has pithily expressed what is in most American
constitutional law circles regarded as bedrock truth: the American Constitution ‘is a charter of
negative rather than positive liberties.’2 Posner further explains, “The men who wrote the Bill of
Rights were not concerned that Government might do too little for the people, but that it might
do too much to them.” What Posner is telling us is that there is no constitutional right to socio-
economic benefits,3 nor will such a right ever exist in the American constitutional scheme.

2 Jackson v City of Joliet 715 F 2d 1200, 1203 (7th Cir) cert denied 465 US 1049 (1983).
3 DP Currie ‘Positive and Negative Constitutional Rights’ (1986) 53 Univ of Chicago LR at 864, 864.
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Posner’s assessment is misleading in several respects. Consider first his unexamined reliance on
the conventional distinction between negative and positive rights. The distinction between the
two is less categorical than first meets the eye. A central insight of the American Legal Realists
was that so-called negative rights are in fact interventionist in character. The exercise of such
rights require government assistance, most conspicuously through enforcement. Indeed,
Bentham pointed out that property rights would not exist in the absence of state power. The
dependence of negative rights on affirmative state action makes the distinction between posi-
tive and negative rights much less clear than Posner and classical liberal theory recognize.

A second reason why Posner’s dismissal of positive rights from the pantheon of American
constitutional rights is inaccurate is the fact that although American constitutional rights tra-
ditionally have been negative in nature, positive rights are not entirely unknown in American
constitutional jurisprudence. Many American state constitutions contain affirmative guaran-
tees of specific socio-economic interests, such as education.’ The New Hampshire Constitution
of 1784 even constitutionalized the Lockean social compact by conferring on every citizen ‘the
right to be protected . . . in the enjoyment of his life, liberty, and property.’6

More important perhaps, the American Supreme Court, while generally rebuffing efforts to
recognize positive constitutional rights, has recognized positive rights in a few instances. In
1956, the Court held that the equal protection clause requires states to provide trial transcripts
(or their equivalent) to poor people appealing their criminal convictions.” A decade later, the
Court held that state poll taxes violate the Constitution. The effect of that ruling was that states
must provide the vote free of charge despite the fact that this imposes costs on the state.8 To
some extent, then, it is inaccurate to say that the American Constitution does not recognize any
positive socio-economic rights or rights that require the state to reach into its pocket.

Posner might object that the recognition of rights such as these does not prove very much
with respect to socio-economic interests. In these cases the Court recognized positive rights only
when the meaningful exercise of some independent and fundamental aspect of citizenship, such
as the right to vote or to prove criminal innocence, required the provision of economic benefits
by the state. That is not the case with respect to socio-economic rights.

It is worth pausing for a moment on just what we mean when we speak of ‘socio-econom-
ic rights.” Liberals (classical liberals) consider socio-economic rights to be ‘second-generation
rights,” with the first generation being classical liberal negative rights. In modern times, they
were first introduced into the American political and legal lexicon in a serious way in President
Franklin D Roosevelt’s famous Second Bill of Rights address to Congress.? Roosevelt’s Second
Bill of Rights, which, along with the Universal Declaration of Human Rights, inspired the social
rights provisions of many modern constitutions,!0 included not only welfare rights but work-
related rights as well. Thus, among the rights Roosevelt specified were ‘[t]he right to earn
enough to provide adequate food and clothing and recreation’ and ‘[t]he right to a useful and
remunerative job in the industries or shops or factories or mines of the Nation.” Roosevelt

See DP Currie The Constitution of the Federal Republic of Germany (1994) at 14.

See eg Ill Const Art X § 1.

NH Const Pt I Art 12 (1784).

Griffin v Illinois 351 US 12 (1956).

Harper v Virginia Board of Elections 383 US 663 (1966).

FD Roosevelt ‘Objectives of the Administration’ (June 8, 1934) in The Public Papers and Addresses of
Franklin D Roosevelt (1938) vol 3 at 291-92.

10 WE Forbath ‘Not So Simple Justice: Frank Michelman on Social Rights 1969-Present’ (2004) 39 Tulsa LR
597 at 598 fn 7. See reprint in this volume at 72.

O o ] O\ Lt A
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grouped these rights together with welfare rights like ‘[t]he right of every family to a decent
home,” ‘the right to adequate medical care and the opportunity to achieve and enjoy good
health,” and the right to ‘social security.” Since Roosevelt’s time, most of the attention in the US
has been directed to welfare rights rather than work rights (though recently some progressive
scholars have refocused attention on work rights1). Welfare rights are the sorts of rights that
most proponents of constitutional socio-economic rights have in mind, and it is these sorts of
rights that, as Judge Posner correctly suggests, have never been recognized in American consti-
tutional law.12

The most sustained effort to gain constitutional recognition of welfare rights in the United
States occurred during the late 1960s and early 1970s, the height of the War-on-Poverty era.
The type of rights that activist lawyers urged the Court to recognize were welfare rights. The
legal theory that many of these lawyers used was the so-called ‘New Property’ theory proposed
by Yale law professor Charles Reich in a famous 1964 article by that name. Reich argued that
what he called government ‘largesse,” a broad collection of government benefits including both
welfare transfer payments and employment-related licenses, should be constitutionally protect-
ed as property since in the modern welfare state they serve the same function as traditional
forms of property. Welfare-rights lawyers gained some Supreme Court victories in the 1970s,
but these victories do not contradict my claim that American constitutional jurisprudence has
never recognized socio-economic interests as substantively-protected rights. While the ‘New
Property’ cases do represent the highwater mark of the most serious effort to introduce socio-
economic interests into the realm of constitutionally-protected individual rights, they fell far
short of the goal of entrenching personal economic welfare as substantive constitutional right.

In its broadest ruling on the ‘New Property’ theory, the Supreme Court in Goldberg v Kelly
held that the Fourteenth Amendment’s due process clause requires that a welfare recipient be
given an evidentiary hearing prior to termination of benefits. Citing Reich’s article, Justice
Brennan wrote, ‘It may be realistic today to regard welfare entitlements as more like ‘property’
than a ‘gratuity.” Much of the existing wealth in this country takes the form of rights that do
not fall within traditional common-law forms of property.” Brennan’s opinion, however, said
nothing to indicate that the Court was prepared to recognize a substantive right to welfare.
Although so distinguished an academic commentator as Frank Michelman viewed the opinion
as signaling a willingness to consider that a right to subsistence may legitimately be found in
some provision of the Constitution, there was really nothing in the Court’s opinion to suggest
that the state was under a constitutional obligation to create any welfare program.!3 Any pos-
sibility that the Court might so expand on its tenuous acceptance of Charles Reich’s theory was
soon dashed when the Court, in Dandridge v Williams held that a state family-assistance law
was valid even though its cap on maximum payments left many families living at state-recog-
nized poverty levels. And just two year later, the Court, in upholding a state’s summary evic-
tion procedure, baldly stated that the ‘Constitution does not provide judicial remedies for every
social and economic ill.” The Constitution, said the Court, does not provide a ‘guarantee of
access to dwellings of a particular quality.” However slightly the door to judicial recognition of
some kind of substantive constitutional right of welfare might have been opened by Goldberg
v Kelly, it was emphatically closed in these later cases. Since that time, the door has remained
shut and securely locked.

11 See ibid.
12 See Currie (note 3 above) at 866.
13 See Currie (note 3 above) at 872.




10 THEORIES OF SOCIAL AND ECONOMIC JUSTICE

III Sunstein’s Explanation

Why has this been our history? Why have American courts refused to read into the Constitution
any sort of substantive right to even the barest of welfare needs? Professor Cass Sunstein has
examined four possible explanations. Three are theories that other writers have offered to
explain why socio-economic interests are not protected as constitutional rights in the American
legal system. Rejecting all three of these, Sunstein proposes a fourth theory. It is worth a brief
look at the first three because all have surface plausibility.

The first of these theories is a chronological theory. This theory points to the fact that the
American Constitution is an 18th century document. At that time, constitutional rights, which
were still in their infancy, simply weren’t thought of as including social and economic guar-
antees. Created against the backdrop of monarchical governments, classical constitutional
rights were barriers against abuses of state power. This was certainly the English tradition, and
that tradition was the template for all constitutional bills of rights created during the classical
era.

The difficulty with this explanation, Sunstein points out, is the American Constitution has
hardly been a static document. It has been formally amended, sometimes in quite dramatic
ways. Yet at no point in American history, not even the late 1960s or early 70s, has there ever
been serious discussion of amending the Constitution to include substantive welfare rights.
Moreover, the original meaning of the American Constitution has also been changed, some-
times quite sharply, through the process of judicial interpretation, yet never for the purpose of
introducing socio-economic rights. Chronology alone cannot explain this fact.

The second theory that Sunstein considers and rejects is pragmatic and institutional. The
basic argument is that American constitutional rights have been pragmatic rights, rights that are
capable of being judicially enforced. They are not simply expressive of our deepest values. They
may well have expressive content, but they are not solely expressive. The nearly-universal view
of constitutional rights among American lawyers, scholars, and courts is that they are tools for
implementing actual legal, political, and social change. Aspirational rights have had no place in
our constitutional history, unlike that of many countries whose constitutions have recognized
socio-economic rights.

This strongly pragmatic understanding of constitutional rights is closely related to the role
of courts as interpreters of the Constitution. Judicial review has long been the central preoc-
cupation in American constitutional thought and practice, and there is a widely-held view that
a substantive constitutional right to social welfare cannot easily coexist with judicial review.
Courts, many constitutionalists believe, are simply unable to enforce a constitutional provi-
sion mandating health care, housing, or even food. Such a constitutional provision would end
up being an empty promise, mocking the very idea of what a constitutional right is supposed
to be.

Sunstein perceptively points out the flaws in this explanation as well. For one thing, while
the Federal Constitution lacks a constitutional right to social welfare, many state constitutions
do not. The experience with those provision has been mixed, but at least in some of the states
courts have been somewhat willing to enforce their social and economic rights.14 Moreover, as
Sunstein points out, the fact that courts would be unable completely to enforce a constitution-
al guarantee regarding housing or employment would hardly be unique in our constitutional

14 See eg Tucker v Toia 371 NE 2d 449 (NY 1977).
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experience. The same is true of our existing, negative rights. As he says, [T]he prohibition on
unreasonable searches and seizures [is] violated every day.’15 What courts could do is to prompt
legislatures to create programs aimed at fulfilling the constitutional guarantee or adequate
housing or health care and to exercise at least a modicum of supervision over those programs.
American federal courts have undertaken such supervisory functions in the context of other
constitutional rights. While their performance in this capacity has perhaps been less than ideal,
there is no evidence that the fact that they have fallen short of completely implementing the rel-
evant constitutional right has undermined public confidence in the meaningfulness of the right
itself. So, this pragmatic explanation, like the chronological explanation, is at best incomplete.

The third explanation that Sunstein examines is one that I think he dismisses too quickly. I
will briefly mention it at this point and come back to it later to offer a variation on it. The
explanation is cultural in nature. It is the familiar story of American exceptionalism.
Specifically, the theory is that the absence of social welfare rights from the list of American con-
stitutional rights can be traced to the absence of socialism in our political history. Since social-
ism has never been a significant force in American political ideology, the theory goes, it is hard-
ly surprising that there has been a major effort to inject what are, after all, essentially socialist-
style rights in the Federal Constitution. Responding to this theory, Sunstein does not doubt that
socialism has never played a major role in American politics, nor does he question the connec-
tion between social welfare rights and socialist forces in countries that have recognized consti-
tutional socio-economic rights. He argues instead that a strong socialist movement is neither a
necessary nor a sufficient condition for social and economic rights.16 There are example of
countries with strong socialist movements but no constitutional socio-economic rights (Sunstein
cites Canada and Israel), and he says one can easily imagine that a country without a socialist
past might be inspired to give constitutional recognition to social welfare rights. After all,
President Roosevelt, who despite some of his contemporary detractors was no socialist, did call
on Congress to adopt his Second Bill of Rights as a legislative matter. Why not as a constitu-
tional matter? The answer, Sunstein asserts, must lie elsewhere.

He finds the answer in his fourth theory, a theory that he labels ‘Realist,” in a gesture to the
American Legal Realists who contended that constitutional law, like all law, is a matter of con-
crete human actions and human personalities.1” Here, in a nutshell, is Sunstein’s theory:

... The crucial development was [sic] the election of President Nixon in 1968 and his four
appointments to the [Supreme] Court: Warren Burger in 1969, Harry Blackmun in
1970, and Lewis Powell and William Rehnquist in 1972. These appointees produced a
stunning series of decisions, issued in amazingly rapid succession, which ... made it clear
that for the most part, social and economic rights have no constitutional status...18

The idea is that as of 1970, the Supreme Court was on the verge of reading some form of a right
to social welfare into the Constitution through the Fourteenth Amendment due process clause
or the equal protection clause but that the appointment of four moderate-to-conservative new
justices to the Court closed the door to that opportunity. Had Hubert Humphrey, rather than

15 Sunstein (note 1 above) at 144.

16 Ibid p 136-137.

17 This was hardly the emphasis of all, or even most, of the American Legal Realists. The one Realist whom
this description best fits was J Frank Law and the Modern Mind (1930).

18 Sunstein (note 1 above) 163.
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Richard Nixon, been elected president in 1968, things would have turned out differently and
the United States would have become another member of the club of countries whose constitu-
tions recognize socio-economic rights.

While others have offered the same theory,!? it is less compelling than meets the eye. The
claim that 1970, the year of Goldberg v Kelly, was the golden-but-lost moment for a constitu-
tional right to welfare relies on a more expansive reading of that case that is warranted.
Scholars like Sunstein who read Goldberg as signaling the pre-Nixon Supreme Court’s willing-
ness to recognize a substantive right to welfare into the Constitution emphasize dicta in the
Court’s opinion that is promising but misleading. The Court stated, for example, ‘From its
founding the Nation’s basic commitment has been to foster the dignity and well-being of all per-
sons within its borders. We have come to recognize that forces not within the control of the
poor contribute to their poverty.”20 The Court went on to say

...Welfare, by meeting the basic needs of subsistence, can help bring within the reach
of the poor the same opportunities that are available to others to participate mean-
ingfully in the life of the community. . . . Public assistance, then, is not mere charity,
but a means to [quoting here from the Preamble to the US Constitution] ‘promote
the general Welfare, and secure the Blessings of Liberty to ourselves and our
Posterity...21

The real meaning of the Court’s high-flown rhetoric is grasped when we put it in the context of
the legal issue before the Court. That issue, as I've already indicated, was whether, under the four-
teenth amendment due process clause, recipients of government welfare assistance benefits are
entitled to an evidentiary hearing prior to termination of benefits. The resolution of that issue
turned on whether the recipient possessed a ‘property’ interest for procedural due process pur-
poses. The government had argued that there was no right to receive welfare benefits, that such
benefits were only a ‘privilege.” It was this right/privilege distinction that the Court rejected. Citing
Charles Reich, Justice Brennan wrote, ‘It may be realistic today to regard welfare entitlements as
more like "property" than a "gratuity".” But the determination that welfare recipients have a
property interest was made only with respect to the question whether they have any procedural
rights under the Constitution, not whether they have any sort of substantive right to receive those
benefits. Thus, the case really does not provide clear evidence to support the contention that the
Court was on the verge of recognizing something like a substantive constitutional right to mini-
mum welfare. Perhaps in some future case the Court, had it not been reconstituted by Richard
Nixon, might have headed in that direction, but that is sheer counterfactual speculation.

It is important to be careful about distinguishing statutory social welfare rights and a con-
stitutional welfare right. There is no doubt that during the late 1960s, there was a major expan-
sion of statutory welfare rights. Prodded by the steam-rolling exhortations of President Lyndon
Johnson, Congress enacted program after program in an overt effort to eradicate poverty by
meeting the minimum economic needs of all Americans, but no political leader at the time urged
translating such statutory rights into a substantive constitutional right.

19 See WE Forbath (note 10 above) at 598 fn 7and 612-613; WE Forbath ‘Lincoln, the Declaration, and the
‘Grisly, Undying Corpse of States’ Rights: History, Memory, and Imagination in the Constitution of a
Southern Liberal’ (2004) 92 Georgetown L] 709 at 709.

20 397 US at 264-265.

21 Ibid at 265.
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So, if Professor Sunstein’s Legal Realist theory does not provide a convincing explanation of
why there are no constitutional socio-economic rights in the US, what is the reason? At least
part of the explanation, I want to suggest, lies in American culture, but not the American excep-
tionalist culture that Sunstein described. It lies, rather, in a tradition of anti-paternalist ideolo-
gy that has strongly influenced American jurisprudence, both public and private, at least since
the second half of the 19th century. The idea of enshrining social welfare rights in the Ur-text
of the American polity, I suggest, is fundamentally incompatible with the American legal cul-
ture of anti-paternalism.

IV The Culture Of Anti-Paternalism In American
Jurisprudence

As a mode of legal thought and culture, anti-paternalism is closely related to two other cultur-
al strands in American intellectual history. The first is Social Darwinism. In recent years there
has been considerable discussion among American legal historians about the prevalence of
Social Darwinist ideas in American legal thought since the second half of the nineteenth centu-
ry. Revising the conventional account, which is usually attributed to the late Richard Hof-
stadter,22 that depicts Social Darwinism as dominant since 1870, the consensus among
American historians now is that the Social Darwinism did not dominate American legal thought
during the late nineteenth century. But Social Darwinism, though closely related to anti-pater-
nalism, is not identical with it. Anti-paternalism, or anti-protectionism as it might also be
called, is captured by Albert Venn Dicey’s remark that ‘protection invariably involves disabili-
ty.’23 It is primarily focused on the relationship between individuals and the state, viewing state
measures to protect individuals from the hardships of life as inimical to the project of progres-
sively developing a society of the fit. Social Darwinism, which reached its apogee in the United
States during the Age of Enterprise, roughly from 1870 to 1900, tended to focus instead on the
relationship between and the state and the market, as distinguished from society. Its thrust was
certainly anti-protectionist, but its real attention was on the proper conditions of economic
activity in a competitive market economy. To be sure, anti-paternalist rhetoric was often a sur-
rogate for explicitly Social Darwinist rhetoric,24 but the forces opposing legal paternalism tend-
ed to be more preoccupied with social progress rather than economic progress. If Social
Darwinism has not dominated American legal culture since the late 1800s, anti-paternalism
has. The key to understanding why socio-economic rights have never been recognized in
American constitutional jurisprudence lies, I contend, in this feature of American legal tradition
and culture.

Assaults on legal paternalism have been a constant feature of American legal culture at least
since the late 19th century. Today, anti-legal paternalism is often couched in the rhetoric of eco-
nomics, but the American critique of legal paternalism is more than a matter of economic the-
ory. It is based on a distinct social and, for many, moral vision, a vision that in some respects
is an atavar of the 18th-century civic republican sociology of virtue, which taught that civic

22 See R Hofstadter Social Darwinism in American Thought (1955).

23 AV Dicey Lectures on Law and Public Opinion in England During the Nineteenth Century (1905) at 150
fn 1.

24 See A Soifer ‘The Paradox of Paternalism and Laissez-Faire Constitutionalism: United Supreme Court,
1888-1921’ (1987) S Law & History Review 252.




14 THEORIES OF SOCIAL AND ECONOMIC JUSTICE

virtue was indispensable for a vigorous republic and that self-governance and economic inde-
pendence were necessary conditions for civic virtue. In later incarnations, this vision empha-
sized personal independence and self-reliance above all else. Unless your status placed you in
one of the categories of persons deemed incapable of looking out for themselves — categories
that in the 19th and early 20th centuries included racial groups such as Native Americans and
African-Americans — you were held responsible for the material conditions of your own life. No
one owed you a duty, legal or moral, to protect you against financial misfortune or to bail you
out of economic distress. If people were to become legally entitled to protection against either
their own ill-considered decisions or the vagaries of the market’s invisible hand, they would rap-
idly lose the very personal qualities necessary for the civicly proper moral and political person-
ality carefulness, determination, honesty, and above all, energy. The virtuous citizen was one
who earned his wealth, paid his own way, satisfied all his debts, and responded to adversity
with renewed vigor. He was, in short, the self-sufficient, productive person of integrity.

The influence of this legal anti-paternalist thought on American constitutional jurisprudence
during the period between 1870 and 1930 is well-known,25 for this was the heyday of what is
commonly called laissez-faire constitutionalism. While the conventional view of judicial
thought and practice during the era of laissez-faire constitutionalism has undergone a revision
in recent years, with revisers softening the image of courts as intractably opposed to all and
every form of interference with the workings of the market, there still remains little doubt that
during this period courts tended to be hostile to legislation that they viewed as ‘class’ legisla-
tion.26 This was especially true of legislation aimed at protecting discrete categories of workers
from harsh working conditions and unfair terms of employment. That the culture of anti-pater-
nalism was doing the real work behind the mask of freedom of contract is indicated by the fac-
tual circumstances in which courts gave their constitutional approval to legislative regulations
of the workplace. The best example is the famous 1908 case of Muller v Oregon,2” where the
Supreme Court upheld a state statute limiting the number of hours women could work in laun-
dries. The Court’s opinion rested squarely and explicitly on the factual assumption that women
were naturally ‘at a disadvantage in the race for subsistence.”28 Women, along with children,
Native Americans, and a few other social categories (such as ‘idiots’) were widely considered to
be naturally in need of legal protection,2? so statutes of the sort involved in Muller did not run
afoul of the consensus regarding anti-paternalism.

During the Great Depression, which lasted from 1929 to 1941, attitudes about need, self-
sufficiency, and legal protection changed profoundly in many respects. The Depression made it
abundantly clear to most Americans that even the most virtuous and productive person could
find herself in desperate circumstances for reasons completely beyond her control. As one legal
historian has written, ‘The Great Depression sorely tested old assumptions . . . that economic
well-being flowed from personal virtue, and that government had a limited role in promoting
the collective social welfare.’30 Franklin Roosevelt’s election to the Presidency was due in no
small measure to this sea change in the economic conditions of many hard-working ordinary

25 See ibid.

26 See ML Benedict ‘Laissez-Faire and Liberty: A Reevaluation of the Meaning and Origins of Laissez-Faire
Constitutionalism’ (1985) 3 Law & History Review 293.

27 208 US 412 (1908).

28 Ibid at 421.

29 See eg JC Gray Restraints on the Alienation of Property (1895) at 170.

30 KL Hall The Magic Mirror (1989) at 267.
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Americans. His New Deal legislative programmes were directly aimed at providing govern-
mental assistance to a wide array of Americans, including groups, such as White males, that in
anti-paternalist ideology were considered lacking any excuse for legal protection.

Yet even the Great Depression did not eradicate the culture of anti-paternalism. There was
a change in attitude toward legal protectionism, to be sure, but that change had definite limits.
While legal paternalism was accepted in the form of legislation, it was not accepted at a con-
stitutional level. The New Deal introduced unprecedented legislation aimed at providing eco-
nomic assistance to a broad cross-section of the American public, but at no point was there any
serious discussion of a constitutional basis for governmental assistance to the poor, the sick, or
the unemployed. Indeed, there was not even any proposal for a constitutional right to public
assistance of any kind. Conspicuously, Franklin Roosevelt’s own Second Bill of Rights never
included a proposal for constitutional action. The President anticipated that his proposals
would be implemented solely through legislation.

The same pattern existed during the next period of social-welfare activism, the era of the War
on Poverty and the Great Society. Scholars have noted the ways in which the welfare-rights
movement of the 1960s departed from prior social movements aimed at government assistance
for the needy, notably by shifting from an emphasis on work to a focus on welfare.3! However,
the two movements shared a common and exclusive method for implementing their vision of
weaving socio-economic rights into the fabric of American law, and that exclusive method was
legislation. As in the case of the New Deal, the welfare-rights activists of the 1960s, including
Charles Reich, never proposed making social welfare a matter of constitutional right. There had
been a shift away from the more robust version of anti-paternalist legal and political culture in
the late 1960s, but that shift went only so far. The line between statutory and constitutional
paternalism was not to be crossed.

Why was that the case? Once the culture of anti-paternalism was relaxed, why didn’t it lead
to constitutional action, either through constitutional amendment or through judicial interpre-
tation? Here we have to turn our attention from culture to an institutional factor. That factor
is the character of constitutional rights in the American legal system. Constitutional rights are
different from their counterparts in many other countries. This is not the occasion for detailing
all of these differences, but a few have to be noted to understand why the idea of statutory
socio-economic rights has been accepted while a constitutional version of such rights has not.

One difference has already been noted: in American jurisprudence legal rights, but especial-
ly constitutional rights, are generally viewed as pragmatic tools rather than being purely expres-
sive or aspirational.32 While statutory rights usually are viewed through the same pragmatic
lens, there are instances in which statutes have been enacted despite substantial doubts about
their judicial enforceability. In these instances lawmakers view the harm likely to result from
the fact that a statute’s failure to deliver its practical promise as outweighed by the benefit
gained by the statute’s expressive effect. This is not the case with respect to constitutional
norms, however. The idea of a constitutional provision that lacks judicial enforceability is
anathema to the American legal system. Legal unenforceability, real or projected, has both pre-
vented adoption of constitutional amendments (as in the case of the Equal Rights Amendment)
and prompted repeal of amendments already enacted (as in the case of the Eighteenth

31 Forbath (note 10 above) at 604.
32 For a discussion of the expression vs pragmatic character of American constitutional rights, see Sunstein
(note 1 above) at 140-145
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Amendment, which prohibited the manufacture, sale, and transport of intoxicating liquor). A
statute that doesn’t do something is tolerable; a comparable constitutional right is not.

A related institutional factor is the importance in the American constitutional scheme of
maintaining the realm of ordinary, ie majoritarian politics. A right that is strictly statutory does
not remove the subject matter of the right from the realm of majoritarian politics. The matter
is always on the political table, subject to legislative control and change through the processes
of ordinary politics. Elevating a right to constitutional level, however, poses the counter-majori-
tarian difficulty. The right becomes a ‘Super Right,” removed from the realm of ordinary poli-
tics and majoritarian control. In a country in which ‘democracy’ means majoritarian control,
the decision to make an individual right a constitutional right is taken with great caution. Better
to err on the side of leaving the matter subject to legislative control, the thought is. So, the
default mode regarding constitutional revision of any sort is inaction.

This general hesitation regarding recognition of new constitutional rights, combined with the
residual force of the culture of anti-paternalism, in my judgment, explains the absence of con-
stitutional socio-economic rights better than Professor Sunstein’s theory. Even in the absence of
a change of membership of the Supreme Court in 1970, I think it highly unlikely that a sub-
stantive social welfare right would have been added to the constitutional roster.
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I Introduction

Against the backdrop of a transformative constitution, writes Karl Klare, an important question
to ask of the work product of judges is the extent to which it either erodes or reinforces discur-
sive politics, opens up or limits space for political contestation, ‘deepen[s] democratic culture’
or ignores it.! Judgments and interpretations that reinforce participatory politics advance the
Constitution’s transformative ethos, those that do the opposite, unconscious of their political
role, frustrate it.2 Klare himself proposes one way in which judges can through their work deep-
en democratic culture. By being candid about the political nature of their work, by laying bare
the extra-legal political concerns that influence their interpretations and decisions, they can ren-
der themselves accountable and so create space for political critique of their work product.3 But
we know, as does Klare, that important as such candour might be, the difficulty facing judges
in this respect is more complex than this, that the tension between rights and democracy is more
intractable.# The law, including adjudication, works in a variety of ways to destruct the socie-
tal structures necessary for politics, to close down space for political contestation. To work in a

Nancy Fraser ‘Talking about Needs: Interpretive Contests as Political Conflicts in Welfare-State Societies’
(1989) 99 Ethics 291 at 292.

** My thanks to Beth Goldblatt, Sandra Liebenberg, André van der Walt, Johan van der Walt and Stuart
Wilson for their comments when I presented earlier versions of this paper at the July 2004 South African
Journal of Human Rights Conference in Johannesburg and the July 2004 Stellenbosch Institute for Ad-
vanced Studies seminar on theories of socio-economic rights in Stellenbosch, and to Karin van Marle and
Stu Woolman for reading and commenting on various drafts. Mistakes are my own.

1 KKlare ‘Legal Culture and Transformative Constitutionalism’ (1998) 14 SAJHR 146 at 164-165 and 171.
As the word and terms ‘politics’ or ‘political contestation” and ‘democracy’ will often appear in this paper,
I would do well at this stage already to say what I mean with them. I refer to politics in what Nancy Fraser
‘Talking About Needs: Interpretive Contests as Political Conflicts in Welfare-State Societies’ (1989) 99
Ethics 291 at 297 has described as a discursive sense — in this sense, ‘something is “political” if it is con-
tested across a range of different discursive arenas and among a range of different publics’. Politics in this
sense is contrasted with politics in the institutional sense (‘a matter is deemed political if it is handled direct-
ly in the institutions of the official governmental system, including parliaments, administrative apparatuses,
and the like’) and politics in the official sense (‘what is “political” ... contrasts with what is handled in insti-
tutions like the “family” or the “economy”, which are defined as outside the official-political system’).

2 Ibid 165.

3 Ibid 164-165.

4 Ibid 171-172.



18 THEORIES OF SOCIAL AND ECONOMIC JUSTICE

transformative way, judges have to be aware of and attempt to take account of all of them.

In this paper, I focus on one way in which courts can close down space for politics that judges
should be aware of: courts can erode participatory politics by invoking and therefore reinforcing in
their judgments and interpretations certain rhetorical strategies that are used by participants in the
political discourse around poverty and need in our new welfare state to depoliticise the terms of that
debate. I analyse a number of the socio-economic rights cases that the Constitutional Court and
Supreme Court of Appeal have decided to date — Soobramoney,> Grootboom,® Treatment Action
Campaign,” Khosa,8 Port Elizabeth Municipality? and Modderklip10 — and track the use by courts
of this depoliticizing rhetoric. At the same time I identify from the cases countervailing trends that
suggest ways in which courts can subvert or avoid this particular depoliticising effect of their work.

II Drawing the Limits of the Political

Poverty and basic need — those social problems of hunger, homelessness and inadequate access to health
care, social assistance and education that give rise to socio-economic rights litigation — are questions of
major political concern. These issues occupy a significant part of the discourse in our formal political
institutions. In the competitive environment of parliamentary politics, different understandings of, for
example, the causes of HIV/Aids, of who bears responsibility for providing treatment for people living
with HIV/Aids and of how best to treat them are centrally important subjects of political contestation
and forms of political currency. These issues are also central to informal participatory forms of politics.
An issue like inadequate access to basic services such as water and electricity gives rise to popular
demonstrations and constitutes the raison d’étre of informal social movements who engage in direct
political action; uncertainty about the nature and extent and the causes of homelessness sustains polit-
ical debates in the print and visual media; and questions about whether or not South Africa should
extend its social assistance system occupy the discursive politics of social activists and academics. In
sum, in South Africa ‘talk about people’s needs is an important species of political discourse’, ‘has been
institutionalised as a major vocabulary of politic[s]” and is ‘an idiom in which political conflict is played
out and through which inequalities are symbolically elaborated and challenged’.11

At the same time there is in the different political discourses about these questions a perva-
sive tendency toward their depoliticisation — that is, a tendency to talk about them in such a
way that they are bracketed as non-political, not subject to or not capable of being subjected
to political contestation. When Government publicly warns that further extension of the social
assistance system would lead to the inculcation in poor people of a ‘culture of dependency’,12
the implication is that poor people somehow are themselves to blame for their predicament,
that they are poor because they are lazy or lack entrepreneurial vigour. The political causes of
their poverty are hidden, papered over. When ordinary people lament the enormity of poverty

Soobramoney v Minister of Health, KwaZulu-Natal 1998 (1) SA 765 (CC) (Soobramoney).

Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) (Grootboom).

Minister of Health v Treatment Action Campaign 2002 (5) SA 721 (CC) (Treatment Action Campaign).
Khosa v Minister of Social Development 2004 (6) SA 505 (CC) (Khosa).

Port Elizabeth Municipality v Various Occupiers 2004 (12) BCLR 1268 (CC) (PE Municipality).

10 Modderfontein Squatters v Modderklip Boerdery (Pty) Ltd 2004 (6) SA 40 (SCA) (Modderklip).

11 Fraser (note 1 above) at 291.

12 See the remarks of government spokesperson Joel Netshitenze, in response to the proposal by the Taylor
Commission of Inquiry into a Comprehensive System of Social Security for South Africa for a universal
basic income grant, saying that it would amount to a ‘handout’ and would encourage a culture of entitle-
ment. Netshitenze further indicated that the cabinet prefers a public works programme, because it believes
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in South Africa, pointing to the inexorable impact of a globalised economy, or an inadequate
natural resource base as its cause, something similar happens. Poverty is attributed to forces
over which we have no control, with which political engagement is impossible or futile.13

Against this background, Nancy Fraser describes what she calls the process of ‘need inter-
pretation’ — of giving meaning to the concepts basic need and poverty, determining their caus-
es, deciding which needs and which kinds or degrees of poverty merit state intervention and
deciding what the best ways are to address instances of deprivation — as follows:

[N]eeds talk appears as a site of struggle where groups with unequal discursive (and
non-discursive) resources compete to establish as hegemonic their respective interpre-
tations of legitimate social needs. Dominant groups articulate need interpretations
intended to exclude, defuse and/or co-opt counterinterpretations. Subordinate or oppo-
sitional groups, on the other hand, articulate need interpretations intended to chal-
lenge, displace, and/or modify dominant ones. 14

In short, the political discourse around issues of poverty and basic need is a process of politici-
sation, depoliticisation and repoliticisation of the issues at stake. Particular questions of depri-
vation — say inadequate access to anti-retroviral treatment for people living with HIV/AIDS, or
insecurity of tenure for the propertyless — are inserted into political discourse, claimed as legiti-
mate political concerns through the oppositional social action of social pressure groups or polit-
ical movements. Dominant societal groups, intent on immunizing their privileged position as
property owners or hiding their complicity in the suffering of people living with HIV/AIDS or
justifying to themselves their position of relative privilege, attempt to remove these issues from
the search light of robust political contestation, to depoliticise them. Subordinate groups — the
people living with HIV/AIDS or the propertyless — in turn, intent on challenging their positions
of relative deprivation and on claiming from society the assistance to which they feel entitled,
work to retain these questions as issues of political concern, to politicise or repoliticise them.
In this political to-and-fro, this process of depoliticisation and repoliticisation, a set of stock de-
politicizing rhetorical strategies are usually employed. The first of these strategies is to ‘domesticate’
issues of poverty and need - to describe them as issues that fall within the domestic rather than the
political sphere. As such, these issues can be cast as private or familial issues rather than public or
political.1> Martha Fineman describes the nature and effect of this domestication strategy as follows:

The private family is the social institution that is relied upon to raise children and
care for the ill, the needy and the dependent. Ideally it performs these tasks as a self-
contained and self-sufficient unit without demanding public resources to do so. In
the societal division of labor among institutions, the private family bears the burden
of dependency, not the public state. Resort to the state is considered a failure. By
according to the private family responsibility for inevitable dependency, society
directs dependency away from the state and privatizes it. 16

‘able-bodied’ South Africans should enjoy ‘the opportunity, the dignity and rewards of work’ (quoted in A
Habib & C Skinner ‘The Poor Must Fend for Themselves’ (04-08-2002) Sunday Times 14).

13 LA Williams ‘Welfare and Legal Entitlements: The Social Roots of Poverty’ in D Kairys (ed) The Politics of Law.
A Progressive Critique (1998, 3d edition) 569 at 569.

14 Fraser (note 1 above) at 296.

15 Fraser (note 1 above) at 299.

16 MLA Fineman ‘Masking Dependency: The Political Role of Family Rhetoric’ (1995) 81 Virginia LR 2181 at 2205.
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In a patriarchal, capitalist society such as ours, the depoliticizing effect of the domestication of
an issue is profound. One needs think only of how recently still forced sex within a marriage
was in South Africa not regarded as rape but as a ‘private matter’ between husband and wife,
to be reminded of how startlingly strong the perceived normative split between the public
(political) and the private (personal) still is, or until recently was, in this respect.

The second common depoliticisation strategy employed by dominant groups is the personal-
isation of need and dependence — the status of poverty, of being dependent is attributed to the
personal character traits, the failure, the abnormality of poor people themselves, rather than to
the social, political and economic forces that actually shape it. Thomas Ross writes that this
rhetorical process of personalisation of poverty takes place in two stages. The first rhetorical
step is the creation of the ‘abstraction the “poor”’ as a distinct class of people ‘who are them,
not us’.17 This makes possible the second rhetorical move — the attribution to the poor of moral
weakness. To describe the poor as morally weak, they first have to exist as a separate group.
This creation of otherness has a further result: it makes it possible for the middle class and the
affluent to proclaim not only the moral weakness of the poor, but also their deviance, their
abnormality.!8 In similar vein, Lucy Williams relates how popular understandings of poverty
and dependence in the US distinguish between the ‘deserving’ and the ‘undeserving’ poor.
Poverty or dependence that cannot be explained as the result of ‘natural’ factors such as natu-
ral disaster, physical or mental disability or age is undeserving of social assistance. Such ‘unde-
serving’ poverty, in the absence of a ‘natural’ cause, so the assumptions go, can only be ex-
plained by the personal degeneracy and deviance of the poor person, who is to blame for her
own position and consequently doesn’t deserve assistance.!? Perceptions or assumptions about
the moral degeneracy of the poor and their consequent blameworthiness for their predicament
are prevalent in South Africa. South Africa’s social assistance system is built on a distinction
between deserving and undeserving poor. It is almost wholly special needs based — regular
grants are paid only to groups such as children, older people and the disabled, who cannot be
blamed for the condition of poverty, while no provision is made for social assistance to people
who are poor, but ‘able bodied’. Government’s reaction to the proposal made in 2002 by the
Taylor Commission of Inquiry into a Comprehensive Social Security system for South Africa
that a universal basic income grant should be introduced is illuminating in this respect. Govern-
ment rejected the proposal and introduced instead an extended Public Works Programme. At
the time, a government spokesperson explained this move as motivated by the fear that a basic
income grant would breed in poor people a ‘culture of entitlement’ or dependency, and went on
to say that a public works programme is apposite, as ‘able-bodied’ South Africans should enjoy
‘the opportunity, the dignity and rewards of work’.20

A third rhetorical strategy employed by dominant groups within the political discourse about
need and poverty to depoliticise the debate is the naturalisation of poverty. Poverty and depri-
vation is depoliticised by it being attributed to ‘natural’ causes, wholly outside of the control of
society. This process of naturalisation can occur in two ways. The first is through the act of

17 Thomas Ross ‘The Rhetoric of Poverty: Their Immorality, Our Helplessness’ (1991) 79 Georgetown L]
1499 at 1499-1500.

18 1Ibid 1500-1501.

19 Williams (note 13 above) at 569. See also Ross (note 17 above) at 1501-1502; and N Fraser & L Gordon
‘A Genealogy of Dependency: Tracing a Keyword of the US Welfare State’ (1994) 19 Signs: Journal of
Women in Culture and Society 309 (reproduced in LA Williams Welfare Law (2001) 47) at 323-324.

20 Joel Netshitenze, quoted by Habib & Skinner (note 12 above).
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throwing one’s hands in the air and succumbing to the enormity of the problem of poverty —
simply saying that there is so much of it that it will always be with us. The second is through
the act of according causes to poverty, but then inexorable causes over which society has no
control, for example the uncompromising, impersonal forces of the global market. Common to
both these assertions is the idea that poverty is somehow ‘naturally’ part of the structure of our
society, and will consequently always be there, whatever we do: “The causes of poverty, we
assume, are a product of a complex set of factors tied to politics, culture, history, psychology
and philosophy. Thus, only in a radically different world might poverty cease to exist. And,
whatever the extent of [our] ... powers ..., radically remaking the world is not one of them.’21

The fourth and final depoliticizing rhetorical strategy employed in the political discourse
about poverty is the process of instrumentalisation of needs-talk.22 The political discourse
about poverty and need occurs in different discursive arenas — within informal social move-
ments and pressure groups, more formal organs of civil society such as NGO’ and academia
and, finally, within official discursive arenas such as Parliament or specialist administrative
agencies.23 These different discursive arenas occupy positions of relative power in the struggle
to determine and fix meaning in the interpretation of questions of poverty and need. The
descriptions given to poverty and need in the official discursive arenas such as Parliament and
specialist administrative agencies are officially sanctioned. As such they exert an authoritative
influence on the political discourse around poverty and need. At the same time the interpreta-
tion of poverty, need and deprivation that takes place in these official discursive arenas is explic-
itly depoliticizing. When Parliament, or a department of state speak about a particular need and
engage in the interpretation of that need, they do so with a specific purpose. The need in ques-
tion has been legitimized as deserving of state intervention and their purpose is to find the best
way to satisfy it — they are in the process of ‘translating politicized needs into administerable
needs.’24 As such, the previously politicized issues with which they are confronted become
‘technical problems for managers and planners ... in contradistinction to political matters.’2S
This process of translation depoliticises in two ways. First, it brackets the issues in question as
technically complex issues with which ordinary, non-expert participants in the discourse on
poverty cannot usefully engage. Second, the subordinate participants in the discourse are repo-
sitioned — whereas before they where active participants in the process of interpretation of their
needs, engaged in political action, they now become the passive recipients of services — their pre-
defined needs are administered to them through a process of therapeutic assistance.26 As a
result, their political engagement is negated.

The different strategies of depoliticisation described above are politically motivated — they
are used to further particular political agendas and are as such in themselves acutely political.2”
Dependence and deprivation is attributed to the personality traits of poor people so that the
complicity of the legal and political system in creating their predicament can be obscured and
challenge to these systems can be avoided and so that positions of relative affluence can be jus-

21 Ross (note 17 above) at 1501.

22 Fraser (note 1 above) at 299.

23 1Ibid 295.

24 1Ibid 306.

25 Ibid 299. See also ] Habermas ‘Law as Medium and Law as Institution’ in G Teubner (ed) Dilemmas of Law
in the Welfare State (1986) 204 at 210.

26 Habermas (note 25 above) at 210; see also Fraser (note 1 above) at 307.

27 Fraser (note 1 above) at 298: {O]ne of the primary stakes of social conflict in late-capitalist societies is pre-
cisely where the limits of the political will be drawn.’
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tified — it is the fault of poor people themselves that they are poor and of no one else. Poverty
is described as inevitable, as a constant presence in society so that personal and collective inac-
tion with respect to it can be justified — society can assert its helplessness in the face of ‘natu-
ral’ deprivation and so avoid having to do anything about it. In broad terms all these strategies
of depoliticisation are aimed to preserve the status quo, both by immunizing it from attack by
hiding its complicity in creating and maintaining poverty and by justifying inaction in the face
of poverty and hardship. As such these acts of depoliticisation are cause for concern: they con-
stitute attempts by society to assert its helplessness in the face of poverty, to get away with
doing nothing about something that indeed is, at least to some extent, within its control.28

That the law is determinatively involved in the discourse about the political stakes of pover-
ty and need is a point that hardly requires making. Precisely the social provisioning activities of
the welfare state — state provision of housing, of health care services, of education and of other
social services — are regulated by vast, complicated and ever-expanding networks of law, in the
widest possible sense of that word: Formal legislation, administrative rules and decisions and,
more recently, constitutional or statutory welfare rights elaborated in judgements by courts.
The law in question is of a particular kind — its is ‘regulatory’, ‘instrumentalised’ law, aimed
not, as law traditionally was, at resolving particular and discrete disputes, but at regulating,
guiding, constituting and giving effect to the social provisioning programmes and goals of the
state. As such it is part of and in certain respects constitutive of the political discourse around
poverty and need. South Africa certainly also stands under the mark of this kind of, what has
come to be called ‘juridification’.2? Although the Apartheid-state already operated according to
its fair share of regulatory law, South Africa has, post liberation, seen an explosion of law
intended to control, guide and give effect to the ‘societal guidance intentions’30 of the new
State. Courts’ socio-economic rights judgements, and the doctrine established and elaborated in
those judgements, form a significant part of our process of juridification.

The effects of juridification — the role of law in the welfare state, its impact and the conse-
quences of its operation there — have for long attracted scholarly attention. Scholars have first
analysed and questioned the effect of legal expansion on the law itself, arguing for instance that,
because law is bound to fail in its social engineering role, juridification causes a crisis of credi-
bility for law,31 and that the instrumentalisation of law for social purposes threatens its con-
ceptual structures,32 rendering it internally incoherent and ‘disintegrat[ing] basic legal values
and the unity of the legal system.’33

More pertinently, juridification scholars have also devoted considerable attention to the
effect of juridification on the areas of life and society into which law newly expands or in which

28 Ross (note 17 above) at 1509-1513.

29 “Juridification’ is the term used to describe the phenomenon of growth of regulation or growth of law in the
welfare state. See, for a good synopsis of both the phenomenon of juridification itself and the body of schol-
arship that has developed from the study of its nature, causes and effects, JWG van der Walt The Twilight
of Legal Subjectivity: Towards a Deconstructive Republican Theory of Law (1995) unpublished LLD dis-
sertation, Rand Afrikaans University at 319-326; see also the various contributions in G Teubner (ed)
Dilemmas of Law in the Welfare State (1986) and Juridification of Social Spheres (1987).

30 G Teubner ‘The Transformation of Law in the Welfare State’ in G Teubner (ed) Dilemmas of Law in the
Welfare State (1986) 3 (Teubner ‘Transformation’) at 3.

31 G Teubner ‘Juridification Concepts, Aspects, Limits, Solutions’ in G Teubner (ed) Juridification of Social
Spheres (1987) (Teubner ‘Concepts’) at 6.

32 N Luhman ‘The Self-Reproduction of Law and its Limits’ in G Teubner (ed) Dilemmas of Law in the
Welfare State (1986) 111, in general.

33 Teubner ‘Transformation’ (note 30 above) at 4. See also Van der Walt (note 29 above) at 324.
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existing regulation densifies. In this respect juridification commentators have explored and
analysed a familiar tension: The tension between rights and democracy34 or the ‘ambivalence
of guarantees of and denials of freedom’35 that is occasioned by the process of juridification —
the problem that, whilst juridification patently has an emancipatory intent (guaranteeing, for
instance, access to basic social benefits to protect against the depredations of the market), it
operates simultaneously in a repressive fashion in that it limits the potential for radical and crit-
ical political action.36

Juridification — including the work of courts in the process of interpreting and applying
socio-economic rights — can exercise this stilling effect on radical and critical political action
first by destructing or subverting the various forms of social organisation upon which such
action depends.3” Johan van der Walt, for example, refers to the ‘individualizing tendency’ of
juridification — rights and the individual entitlements emanating from them that are inserted
into the social sphere through juridification ‘take[ | the place of spontaneous communal sup-
port in family as well as in local community life’, so that collective organisation and collective
political action is impaired, replaced by self-interest seeking action.38 This kind of ‘privatisa-
tion of right’ has been well documented in historical accounts of labour movements in Europe,
where the creeping legalism of juridification has contributed to the transformation of these
movements from collective bodies advocating the emancipation of workers as a class, to ‘encor-
porated organisations’ representing the individual consumer interests of their members.
Membership of the group loses its political dimension, becoming instead an instrument for the
furtherance of individual interests.3?

Juridification further works to ‘gloss over’ and ‘pacify’ political conflict and contestation.*0
The intrusion of rights and the language of rights in the social sphere runs the risk of promot-
ing ‘a false expectation in disadvantaged individuals and groups that the pursuit of legal rights
through the courts can effect lasting social change’ whereas ‘rights...operate instead to...chan-
nel potentially radical demands for change into legal claims which, by definition, will not be
disruptive of the social and economic status quo.’#1

But juridification can also diminish the potential for critical political action in another way.
The law can, through the language it uses, through the interpretations of need and poverty that
it authorizes, confirm and legitimate the depoliticizing strategies that participants in the politi-
cal debate around need employ. Courts can play a particularly significant role in this respect.

34 See also in this respect the various contributions in H Botha, AJ van der Walt & JWG van der Walt Rights
and Democracy in a Transformative Constitution (2004).

35 Habermas (note 25 above) at 209.

36 Van der Walt (note 29 above) at 323 (juridification is aimed at ‘serving the goal of social integration, yet ...
merely contribute[s] to the process of social disintegration’).

37 ] Habermas (note 25 above) at 211: ¢ ... [W]hile the welfare state guarantees are intended to serve the goal
of social integration, they nevertheless promote the disintegration of life relations.’

38 Van der Walt (note 29 above) at 324. See also AAG Peters ‘Law as Critical Discussion’ in G Teubner (ed)
Dilemmas of Law in the Welfare State (1986) 250 at 276-277.

39 Peters (note 38 above) at 276. See also S Simitis ‘Juridification of Labor Relations’ in G Teubner (ed)
Juridification of Social Spheres (1987) 113 at 132-134.

40 Van der Walt (note 29 above) at 324.

41 M Jackman ‘Constitutional Rhetoric and Social Justice: Reflections on the Justiciability Debate’ in J Bakan
& D Schneiderman (eds) Social Justice and the Constitution: Perspectives on a Social Union for Canada
(1992) 17 at 22. See in this respect S Wilson ‘Taming the Constitution: Rights and Reform in the South
African Education System’ (2004) 20 SAJHR 418 at 423-424, who points out how the Department of
Education has effectively co-opted rights talk to ‘provide ideological window-dressing for policies and prac-
tices, which actually countenance significant limits on the very rights they are supposed to advance’ (at 424).
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The particular rhetorical power that their processes and their work-product enjoy in our
democracy has been noted before — in Karl Klare’s words, we may ‘legitimately expect” adjudi-
cation ‘to innovate and model intellectual and institutional practices’ in our democracy.*2 To
some extent at least, and it might be to only a very small extent,*3 but nevertheless, when courts
speak, people listen and sometimes copy. When courts engage with issues of poverty and need
in socio-economic rights cases they also engage with and participate in the political discourse
around poverty and need referred to above. This happens in different ways. First, courts’ adju-
dication of socio-economic rights claims becomes part of the political discourse, even a medi-
um through which this discourse partly plays out. Civil society organisations and social move-
ments regard and use socio-economic rights litigation as tools of political struggle not separate
from, but as part of that struggle.#*4 Court judgments in these kinds of cases once handed down
become rallying points, political currency in their struggles. Second, courts also occupy a sym-
bolic, or perhaps more accurately, an exemplary role with respect to poverty and need dis-
courses — their vocabulary, the conceptual structures they rely on, the rhetorical strategies they
employ infiltrate and so influence and shape the political discourses around poverty and need.
This is, despite its protestations to the contrary,S particularly true of the Constitutional Court,
because of its prominence and its symbolic significance — one can but think of the extent to
which the ‘reasonableness’ test that the Court developed in Grootboom and Treatment Action
Campaign with which to evaluate the state’s social provisioning activities has shaped civil soci-
ety monitoring of planning and delivery with respect to social services and the political advo-
cacy informed by that monitoring.6

Now, as I pointed out at the start of this section, the political discourse about poverty and
need in the welfare state in which law is a participant consists not only in a political process of
the interpretation of need, but also in a political process of drawing the limits of the political,
of determining which issues related to poverty and need are legitimately subject to political con-
testation. In the political struggle around issues of poverty and deprivation rhetorical strategies
of domestication, personalisation, naturalisation and instrumentalisation are employed by usu-
ally the socially dominant participants to depoliticise issues in need-interpretation, to cast them
as non-political, as falling outside the scope of legitimate political contestation. Were courts to
invoke these rhetorical strategies in their interpretation and judgement when deciding socio-
economic rights cases, they could potentially exert a profound depoliticising influence on the

42 Klare (note 1 above) at 147.

43 Wilson (note 41 above) at 420-421.

44 See ibid 436-442 for an account of use of the right to education in this ‘instrumental’ sense by social move-
ments and NGO’s in struggles pertaining to basic education. With respect to the use of litigation in this
sense, see M Heywood ‘Preventing Mother-to-Child HIV Transmission in South Africa: Background,
Strategies and Outcomes of the Treatment Action Campaign Case Against the Minister of Health’ (2003)
19 SAJHR 278 at 314-315; and S Liebenberg ‘South Africa’s Evolving Jurisprudence on Socio-Economic
Rights: An Effective Tool in Challenging Poverty?’ (2002) 6 Law, Democracy and Development 159 at 159.

45 See eg Treatment Action Campaign (note 7 above) paras 20-21: [TThe issue of HIV/AIDS has for some time
been fraught with an unusual degree of political, ideological and emotional contention ... [SJome of this
contention and emotion has spilt over into this case ... Ultimately, however, we have found it possible to cut
through the overlay of contention and arrive at a straightforward and unanimous conclusion.” For a dis-
cussions see H Botha ‘Freedom and Constraint in Constitutional Adjudication’ (2004) 20 SAJHR 249 at
249-250 and K Van Marle ‘Revisiting the Politics of Post-Apartheid Constitutional Interpretation’ (2003)
TSAR 549 at 552-553.

46 See eg J Streak & J Wehner ‘Children’s Socio-economic Rights in the South African Constitution: Towards
a Framework for Monitoring Implementation’ in E Coetzee & ] Streak (eds) Monitoring Child Socio-
Economic Rights in South Africa: Achievements and Challenges (2004) 50 at 79.
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political discourse around poverty and need. Invoking such depoliticizing rhetorical strategies
will in the first place significantly determine the outcomes of their decisions — courts, as do
those in the political discourse, usually invoke such strategies so as to justify their avoidance of
particular issues, to assert, as Thomas Ross has described it, their helplessness with respect to
a particular aspect of poverty or deprivation.4” Not only does that mean that the court does
not decide the issue in question. It also means that substantive political discussion of it in court
is precluded.48 In the second place, invocation of these rhetorical strategies could also, because
of the rhetorical power that the language of courts enjoy in our political discourse around
poverty and need, influence and shape that discourse, contribute to drawing the limits of the
political there.

To recapitulate: In this section I described ways in which courts can work to erode and limit
political contestation. I focused on one particular such way: The invocation of courts in their
interpretation and judgement in socio-economic rights cases of depoliticising rhetorical strate-
gies of domestication, personalisation, naturalisation and instrumentalisation of issues of
poverty and basic need. I pointed out that courts’ reliance on these strategies could limit the
transformative impact of their decisions and could work to depoliticize the political discourse
around issues of poverty and basic need. In the following section, I proceed to analyse a num-
ber of judgements with a view to identifying courts’ invocation of the depoliticising rhetorical
strategies discussed above. In addition, I point to various countervailing strategies operating in
these judgements that might aid courts in managing their impact on the space for political con-
testation.

III Depoliticisation and Repoliticisation in the Courts
(A) INTRODUCTION

In my review of the case law to follow, I focus on a particular kind of socio-economic rights
case: cases in which the enforcement of an affirmative constitutional duty — that is, a duty to
do something rather than a negative duty to refrain from doing something*® — was at issue. The
Constitutional Court has to date decided four cases that were explicitly formulated as such. In
Soobramoney v Minister of Health, KwaZulu-Natal,0 it denied an application for an order
that a state hospital provide dialysis treatment to the applicant, finding that the guidelines
according to which the hospital decided whether to provide the treatment were not unreason-
able>! and were applied rationally and in good faith to the applicant.52 As such, the Court held

47 Ross (note 17 above) at 1511.

48 TIbid.

49 The distinction between affirmative and negative duties is of course empty - it is often impossible to dis-
tinguish between positive and negative constitutional duties and the strategic conclusions that are drawn on
the basis of the distinction are false; see D Brand ‘Introduction to Socio-Economic Rights in the South
African Constitution’ in D Brand & CH Heyns (eds) Socio-economic Rights in South Africa (2005) 1 at 10-
12. Nevertheless, the Constitutional Court has adopted this distinction and has developed its doctrine with
respect to the enforcement of socio-economic rights with it in mind.

50 Soobramoney (note 5 above).

51 Ibid paras 24-28.

52 Ibid para 29.
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that the denial of treatment did not breach the section 27(1) right of everyone to have access to
health care services.53 In Government of the Republic of South Africa v Grootboom,5* the
Court heard a claim that the state was obliged to provide homeless people with shelter. It
declared the state’s housing programme inconsistent with section 26(1) of the Constitution.5$
In Minister of Health v Treatment Action Campaign,56 the Court held that the state’s policy not
to provide Nevirapine at all public health facilities to prevent the mother-to-child transmission
(MTCT) of HIV at birth, as well as the general failure by the state to adopt an adequate plan
to combat MTCT of HIV, breached section 27(1) of the Constitution. The Court held that the
state’s measures to prevent MTCT of HIV breached its duties in terms of section 27(1) of the
Constitution,5” declared as much and directed the state to remedy its programme.58 In Khosa
v Minister of Social Development,5? the Court held sections of the Social Assistance Act60
excluding permanent residents from access to social assistance grants inconsistent with section
9(3) (the prohibition on unfair discrimination)6! and section 27(1)(c) (the right to have access
to social assistance)62 of the Constitution. The Court read words into the Act to remedy the
constitutional defect.63 In addition to these four, I also consider two further cases, in which
affirmative duties came into play indirectly. In Modderfontein Squatters v Modderklip Boerdery
(Pty) Ltd,6* the Supreme Court of Appeal was confronted with a claim brought by a private
landowner that the state was constitutionally obliged to enforce and carry out an eviction order
that he had obtained in terms of section 4 of the Prevention of Illegal Eviction from and
Unlawful Occupation of Land Act (PIE)®S against squatters illegally occupying his land. The
Court held that the state was indeed obliged to protect the claimant’s right to property against
invasion by unlawful occupiers.66 However, at the same time, the state was obliged to protect
the right of the squatters to have access to adequate housing.6” The Court consequently ordered
the state to pay damages to Modderklip to make good the breach of its right to property and
the State’s failure to protect against that breach,®8 and to allow the squatters to remain on
Modderklip’s land until alternative land is made available to them by the state.6? In effect, the

53 1Ibid para 36. The application was argued around the sec 27(3) right not to be refused emergency medical
treatment and on the right to life. The Court denied the application in these respects, holding that, because
health care rights were explicitly protected in the Constitution, it was unnecessary to rely on the right to life
(para 19) and that sec 27(3) did not apply to the applicant’s case, because his was not an emergency situa-
tion (para 21) and sec 27(3) was a right not arbitrarily to be refused emergency medical treatment where it
was available, instead of a positive right to make available emergency medical treatment where it was not
(para 20). The Court on its own initiative proceeded to consider the claim on the basis of sec 27(1) (para
22).

54 Grootboom (note 6 above).

55 1Ibid para 95.

56 Treatment Action Campaign (note 7 above).

57 1Ibid para 95.

58 1Ibid para 135.

59 Kbhosa (note 8 above).

60 Social Assistance Act 59 of 1992.

61 Kbhosa (note 8 above) para 77.

62 Ibid para 85.

63 Ibid paras 89 & 98.

64 Modderklip (note 10 above).

65 Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998 (PIE).

66 Modderklip (note 10 above) para 21.

67 Ibid para 22.

68 Ibid paras 43 & 52.

69 Ibid paras 43 & 52.
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order required the state to buy the land so that the squatters could remain there, without con-
tinuing to infringe Modderklip Boerdery’s property rights.”0 In Port Elizabeth Municipality v
Various Occupiers,’! the state had applied for an order to evict illegal occupants from private-
ly owned land in terms of section 6 of PIE.”2 The Constitutional Court confirmed the Supreme
Court of Appeal’s decision denying the eviction order, in part because suitable alternative land
was not available to the evictees.”3

(B) SOOBRAMONEY, GROOTBOOM AND TREATMENT ACTION CAMPAIGN:
AN INSTITUTIONAL UNDERSTANDING OF DEMOCRACY

Soobramoney, Grootboom and Treatment Action Campaign, although they exhibit instances
of the Court resisting the depoliticizing strategies described above (the court resists the person-
alisation of poverty by emphasising the economic, political and social causes of poverty)74 most
prominently show pervasive strategies of depoliticization. The Court engages in both the
domestication and the instrumentalisation of the issues before it.

The most striking example of domestication employed as a depoliticising rhetorical strategy
comes from Sachs J’s concurring opinion in Soobramoney. An inordinate portion of this opin-
ion”S is devoted to an explanation why the Court was unable to intervene on behalf of Mr
Soobramoney — not why in a substantive sense his claim must fail,”¢ but why the Court could
not engage with the issues raised by his claim. Indeed the opinion can perhaps best be described
as a decision not to decide — a rather extreme example of what Robert Cover has called ‘the judi-
cial can’’.”7 Sachs J invokes the usual arguments of institutional incapacity and limited resources
to justify his ‘can’t’. He argues, persuasively, that the issues with respect to Mr Soobramoney’s
medical treatment were technical medical questions that the court is not equipped to decide”8
and “toll[s] the bell of lack of resources’,”? pointing out that ‘if governments were unable to con-
fer any benefit on any person unless it conferred an identical benefit on all, the only viable option
would be to confer no benefit on anybody.”80 But then he goes further still. Referring to US case

70 Although explicitly indicating that it would not be proper for it to order the state to expropriate the land in
question (ibid para 41), the Court does point out that, in light of its order, it would be the sensible thing for
the state to do, to expropriate the land (para 43). The state took Modderklip on appeal to the Constitutional
Court. The Constitutional Court decision was reported on 16 May 2005; confirming the SCA decision in
its effect, albeit for other reasons based on secs 1, 34 rather than 25, 26 of the Constitution.

71 PE Municipality (note 9 above).

72 PIE (note 64 above) sec 6(3)(c).

73 The Supreme Court of Appeal decision is reported as Baartman v Port Elizabeth Municipality 2004 (1) SA
560 (SCA).

74 See eg Grootboom (note 6 above) para 3 (‘The ... people with whom we are concerned in these proceed-
ings lived in appalling conditions, decided to move out and illegally occupied someone else’s land. They were
evicted and left homeless. The root cause of their problems is the intolerable conditions under which they
were living while waiting in the queue for their turn to be allocated low-cost housing.’).

75 8 of the 11 paragraphs; Soobramoney (note 5 above) paras 52-59.

76 Substantive engagement with the claim is limited to a single paragraph, in which Sachs J expressed his agree-
ment with Chaskalson P’ finding for the Court that Mr Soobramoney’s condition was not an emergency
medical condition and did not qualify him for the protection of section 27(3); ibid para 51.

77 R Cover Justice Accused: Anti-Slavery and the Judiciary Process (1975) at 119-120.

78 Soobramoney (note 5 above) para 58.

79 R v Cambridge Health Authority, ex parte B [1995] 2 All ER 129 (CA) at 137¢-d, quoted in Soobramoney
(note 5 above) para 52.

80 Soobramoney (note 5 above) para 53.
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law dealing with the right to die,8! he concludes that ‘[c]ourts are not the proper place to resolve
the agonising personal ... problems that underlie these issues’32 (my emphasis) and that ‘[o]ur
country’s legal system simply “cannot replace the more intimate struggle that must be borne by
the patient ... and those who care about the patient” *83 (my emphasis). The message seems clear:
because issues surrounding a person’s death are intensely personal, the court is powerless to
address Mr Soobramoney’s plight: ‘{Clonsiderations of the wisdom and utility of the actions that
might have been taken are beside the point. Normative debate [about, for instance, whether or
not the balance struck ‘between the equally valid entitlements or expectations of a multitude of
claimants’84 that had resulted in Mr Soobramoney being denied the treatment he required, was
appropriate] is not invited.’85 Questions of death are private, not political. What makes Sachs J’s
assertion of this rhetorical depoliticization strategy so startling, is that the US right to die case
law he refers to so as to make his point is wholly inapposite. Certainly, when the question is
whether or not the state should allow a person who does not want to live anymore to die, the
issue whether or not or to what extent a court can prescribe the choice to a patient arises. But
Mr Soobramoney was in the opposite position — he very much wanted to live, and the question
in his case was whether or not the state is obliged to keep him alive. I fail to see how the issues
that arise in determining that question are ‘agonising personal problems’ part of an ‘intimate
struggle’ that Mr Soobramoney should be left to go through on his own — the essence of Mr
Soobramoney’s claim is after all that the state is obliged to get involved in his life and possible
death. How does one make sense of this mistaken analogy? Sachs J could have made his point
relying only on the institutional capacity arguments, without having to go any further. Thomas
Ross has said that judges invoke the rhetoric of judicial helplessness most fervently when con-
fronted with a problem of unjust and tragic dimensions’.86 Perhaps it was precisely the acutely
political nature of Mr Soobramoney’s predicament — the tragic fact that his position is compared
to that of others, and that the state makes a choice not to intervene in his — that prompted Sachs
J to go to such tortuous lengths to justify his and the rest of the Court’s inaction. As such this
element of the opinion constitutes an extraordinary flight from politics.

A second example of the Constitutional Court’s domestication of needs talk occurs in Groot-
boom. The Grootboom community’s claim for shelter was partly based on children’s section
28(1)(c) right to shelter. Although Yacoob J, for the Court, decided the case on the basis of the
section 26(1) right of everyone to have access to adequate housing, he did provide an interpreta-
tion of section 28(1)(c). The linchpin of this interpretation is a conflation of section 28(1)(c) with
section 28(1)(a), which proclaims children’s right ‘to family care or parental care, or to appropri-
ate alternative care when removed from the family environment’. In Yacoob J’s words:

[Sections 28(1)(b) and 28(1)(c)] must be read together. They ensure that children are
properly cared for by their parents or families, and that they receive appropriate alter-
native care in the absence of parental or family care ... Subsection (1)(b) defines those
responsible for giving care while ss (1)(c) lists various aspects of the care entitlement.87

81 Cruzan v Director, Missouri Department of Health, et al 497 US 261 (1990), quoted in Soobramoney (note
5 above) para 56.

82 Soobramoney (note 5 above) para 58.

83 Inre Jobes 529 A2d 434 at 451 (NJ SCt, 1987), quoted in Soobramoney (note 5 above) para 58.

84 Soobramoney (note 5 above) para 54.

85 Ross (note 17 above) at 1511.

86 Ibid.

87 Grootboom (note 6 above) para 76.
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On this basis Yacoob ] proceeds to argue that the state has only a residual duty to provide
shelter to children — the primary duty to do so rests on parents and family and the state incurs
the direct duty to do so only with respect to those children ‘who are removed from their fami-
lies’.88 Where children are cared for by their parents or families (are still with their parents or
families) the only duty the state carries with respect to them is ‘to provide the legal and admin-
istrative infrastructure necessary to ensure that children are accorded the protection contem-
plated by s 28°.82 From this Yacoob J’s conclusion follows ineluctably:?0

It was not contended that the children who are respondents in this case should be
provided with shelter apart from their parents. Those of the respondents in this case
who are children are being cared for by their parents; they are not in the care of the
State, in any alternative care, or abandoned. [T]herefore, there was no obligation
upon the State to provide shelter to those of the respondents who were children.

Yacoob J’s interpretative maneuvering clearly ‘directs dependency away from the state [to the fam-
ily] and [so] privatizes it’.”! The result is profoundly depoliticizing. It allows Yacoob ] simply to
ignore the social fact that often children who are ‘properly’ with their parents or family are worse
of than those who find themselves in some form of alternative care, because their parents or fami-
ly are simply too poor ‘properly’ to care for them. It also allows him to ignore the question whether
or not the State has a duty, where children are with their parents or family but in a situation of indi-
gence, to provide forms of material care directly to those children. Finally, it allows him to skirt the
deeply political question whether or not, in the social provisioning activities of the state, children’s
needs should enjoy material priority over the needs of others. As with Sachs J’s opinion in
Soobramoney, what makes Yacoob J’s depoliticising strategy in Grootboom all the more remark-
able is that it was unnecessary — Yacoob J’s interpretation of sections 28(1)(b) and (c) is certainly
not the only interpretation possible, nor even the most obvious. There is no textual reason to sub-
sume subsection (1)(c) into subsection (1)(b) as Yacoob J did — the various entitlements listed in the
subsections of section 28(1) (there are nine — (a) to (i)) are connected to each other with an ‘and’
and seem to be intended as separate entitlements. It is also a plausible interpretation to say that sub-
section (1)(b) refers to the emotional and other non-material aspects of care, whilst subsection (1)(c)
lists elements of material care.”? Yacoob ] had to make a conscious choice to adopt the interpreta-
tion he did, it is not suggested by the text — and his employment of the depoliticizing strategy flow-
ing from that interpretation was equally a conscious choice.

To some extent my use of these two examples of the domestication of needs talk by the Court
is gratuitous. Yacoob J’s interpretation of section 28(1)(c) in Grootboom was reversed in
Treatment Action Campaign. The Court still employed Yacoob J’s view that the primary duty
to provide shelter, health care, nutrition and social services rests on parents and family, with
only an alternative duty falling on the State,”3 but extended the circumstances under which this
alternative duty would kick in. As the mothers with which the case was concerned were ‘for the
most part indigent and unable to gain access to private medical treatment which is beyond their

88 Ibid para 77.

89 1Ibid para 78.

90 Ibid para 79.

91 Fineman (note 16 above) at 2205.

92 See Jooste v Botha 2002 (2) BCLR 187 (T).

93 Treatment Action Campaign (note 7 above) para 75.
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means’ for them and their children, ‘[t]hey and their children are in the main dependent upon
the State to make health care services available to them.”?* As a result the state incurred a duty
to provide health care services to their children, even though their children were still in their
care. In addition, the two instances of domestication that I relate are isolated incidents and cer-
tainly cannot be used to indicate a trend. However, the depoliticizing bent of the Court is
demonstrated much more clearly in Soobramoney, Grootboom and Treatment Action Cam-
paign in the Court’s use of the rhetorical strategy of instrumentalisation — here a trend can be
ascertained, and it is this to which I now turn.

As could be expected, one of the major concerns of the Constitutional Court’s thus far in its
socio-economic rights cases has been to determine the scope of its review powers with respect
to socio-economic rights.?S This was particularly so in its first three cases, Soobramoney,
Grootboom, and Treatment Action Campaign. In these cases the Court struggled with basic
questions such as which kinds of issues that arose in socio-economic rights cases it is compe-
tent to engage with at all, what its standard of scrutiny should be there where it does engage
with the issues, and what the scope of its power is to provide relief there where it has exercised
its review power and found a breach of a socio-economic right.

What is interesting is the idiom that the Court has employed to justify the choices it has made in
this respect. In its first three cases, the Court has, when engaging with the different questions relat-
ed to the nature and scope of its review powers, relied in the first place on ‘institutional capacity’
arguments. That is, what motivates the Court’s decision to limit the scope of its review powers in a
particular instance has been its perceived lack of the requisite technical expertise and institutional
capacity properly to engage with the issues. The Court has utilized these institutional capacity argu-
ments when seeking to justify its choice not to decide a particular question raised in the course of
socio-economic rights litigation. In Treatment Action Campaign, for example, the Court explains its
decision not to decide whether or not the State’s constitutional duties in terms of section 27(1)
requires it to provide formula feed to HIV-positive mothers to prevent the transmission of HIV to
their children through breast feeding by saying that this question ‘raises complex issues’ that it does
not have the capacity or information on the basis of which to decide.”6 The Court’s rejection of the
‘minimum core content’ approach to deciding claims for access to basic resources has equally been
motivated with reference to its institutional incapacity to access and analyse the kind and quantity
of information that would be required to determine what the minimum core of any given right in
any given set of circumstances entails.?” Finally, the Court has justified its adoption of what it has

94 1Ibid para 79.

95 As could be expected, because the debate about whether to include socio-economic rights in the 1996
Constitution (for a summary see S Liebenberg ‘Interpretation of Socio-Economic Rights’ in M Chaskalson,
J Kentridge, ] Klaaren, G Marcus, D Spitz, A Stein & S Woolman (eds) Constitutional Law of South Africa
(2nd edition OS, December 2003) chapter 33, 3-4) was a debate about their justiciability and the proposals
and counter-proposals made in this respect amounted to proposals about the manner in which courts could
exercise their review powers with respect to these rights; see N Haysom ‘Constitutionalism, Majoritarian
Democracy and Socio-Economic Rights’ (1992) 8 SAJHR 451; E Mureinik ‘Beyond a Charter of Luxuries:
Economic Rights in the Constitution’ (1992) 8 SAJHR 464; and DM Davis ‘The Case Against the Inclusion
Of Socio-Economic Demands In a Bill of Rights Except as Directive Principles’ (1992) 8 SAJHR 475. The
subsequent academic debate has also focused the extent of courts’ review power with respect to socio-eco-
nomic rights; see eg CR Sunstein ‘Social and Economic Rights? Lessons from South Africa’ (2001) 11:4
Constitutional Forum 123; and T Roux ‘Legitimating Transformation: Political Resource Allocation in the
South African Constitutional Court’ (2003) 10 Democratization 92.

96 Treatment Action Campaign (note 7 above) para 128.

97 Grootboom (note 6 above) para 33; Treatment Action Campaign (note 7 above) para 37.
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called a ‘restrained role’ in reviewing State conduct in light of socio-economic rights, embodied in its
‘reasonableness review’ approach, also with reference to its institutional incapacity.”8

The Court’s reliance on these institutional capacity arguments in this respect is in itself
uncontroversial. Certainly the Court, when it employs this rhetoric, enters into a depoliticizing
discourse — it effectively instrumentalises the questions that it is considering, describing them as
‘technical problems for managers and planners ... in contradistinction to political matters.’®?
However, although there is room for argument about the extent to which the Court is institu-
tionally incapable in any given context,100 it cannot be denied that it is indeed institutionally
constrained and that the depoliticisation that it engages in on that basis alone is to some extent
inevitable. What does make the Court’s use of this particular instance of ‘instrumentalising’
rhetoric problematic, or more problematic than it would otherwise be, is not so much the fact
that it defers, but what it is that it defers to. Central to the Court’s self-limitation of its powers
of review and remedy in the three early cases is a second set of arguments: ‘constitutional comi-
ty’ arguments. Equally as concerned as the Court is about its institutional incapacity, it is con-
cerned about its institutional illegitimacy. When the Court defers, declining to decide a partic-
ular issue, or to apply a stringent standard of scrutiny, or to impose an intrusive order, it defers
not only to the complexity of the issues at hand, recognizing that it is incapable of deciding
them. It also, more importantly, defers to, or defers in favour of the other branches of govern-
ment — the executive, the legislature or the state administration — on the understanding that it
is, in the context of institutional spheres of power, the inappropriate forum to decide them. In
short, the problem with defining the nature and scope of its review powers for the Court ‘comes
down mainly, if not solely, to a matter of separation of powers’.101

This is true in all the contexts within which the Court has had occasion to describe the lim-
its and nature of its powers. In Soobramoney, Chaskalson P justifies his choice not to engage
with the decisions made with respect to the rationing of health care resources that led to Mr
Soobramoney’s exclusion from treatment as follows: ‘These choices involve difficult decisions
[here is the reference to institutional incapacity] to be taken at the political level in fixing the
health budget, and at the functional level in deciding upon the priorities to be met. [here is the
deference to the other branches of government] A court will be slow to interfere with rational
decisions taken in good faith by the political organs and medical authorities whose responsi-
bility it is to deal with such matters’102 (my emphasis). In Grootboom Yacoob J, in describing
the reasonableness review test that the Court fashioned in that case, emphasizes that ‘a court
considering reasonableness will not enquire whether other more desirable or favourable meas-
ures could have been adopted, or whether public money could have been better spent.’103

98 Treatment Action Campaign (note 7 above) para 38: ‘Courts are ill-suited to adjudicate upon issues where
Court orders could have multiple social and economic consequences for the community.” See also the
Court’s justification for the lenient standard of scrutiny adopted in Soobramoney (note 5 above) para 29:
‘A court will be slow to interfere with rational decisions taken in good faith by the political organs and med-
ical authorities whose responsibility it is to deal with such matters’.

99 Fraser (note 1 above) at 299.

100 It has, for example, been pointed out that the Court is in fact capable of determining the minimum core
with respect to a given right, despite its protestations to the contrary, provided that it understands correct-
ly what the minimum core entails; D Bilchitz ‘Giving Socio-Economic Rights Teeth: The Minimum Core
and its Importance’ (2002) 118 SALJ 484 at 487.

101 FI Michelman ‘The Constitution, Social Rights, and Liberal Political Justification’ (2003) 1 International
Journal of Constitutional Law 13 at 15.

102 Soobramoney (note 5 above) para 29.

103 Grootboom (note 6 above) para 41.
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Instead, he proceeds, ‘[t]he precise contours and content of the measures to be adopted are pri-
marily a matter for the legislature and the Executive’.'9% Finally, in Treatment Action
Campaign one of the primary motivations for the Court’s decision not to impose structural
injunctive relief on the government is its concern that in doing so it will have to prescribe par-
ticular policy and rationing choices to it, instead of determining only the contours of what is
required and leaving the details of planning and implementation to government itself.105
Certainly, one might argue in favour of the Court that at the heart of its concern with the con-
stitutional comity of its engagement with socio-economic rights is a concern with democracy. The
Court, acutely aware of its position as the least democratically accountable branch of government,
defers to the other branches, because in doing so it believes it respects the democratic will of which
the political branches are the repositories.106 But the conception of democracy, or of politics or the
political that underlies this concern is a peculiarly limited one. The Court’s concern with constitu-
tional comity evinces what Nancy Fraser has described as an institutional understanding of politics
and democracy, in terms of which ‘a matter is deemed political if it is handled directly in the insti-
tutions of the official governmental system, including parliaments, administrative apparatuses, and
the like’197 and in terms of which democracy occurs only within these institutions of the official
governmental system. This understanding of democracy and politics stands in contrast to what
Fraser describes as a discursive sense of politics, in which ‘something is “political” if it is contested
across a range of different discursive arenas and among a range of different publics’ and in which
democracy occurs not only in the institutions of the official governmental system, but in all of these
(official and unofficial) ‘discursive arenas’ and ‘publics’. Stated differently, the Court’s stance
reflects a dependent conception of democracy, according to which democracy takes place only in
formally constituted democratic structures, where political questions of, for example, distribution
of resources are decided for and the results presented to civil society. Again, this conception stands
in contrast to a participatory model of democracy, in which the focus is on creating and maintain-
ing structures for the democratic process ‘which maximize the allocation of equal political power
to the citizenry’ across the board of the different (official and unofficial) discursive arenas.108
Against this background, it becomes clear that the Court’s instrumentalising rhetoric that it
employs to justify its choices with respect to self-limitation of its powers operates to depoliti-
cise issues of poverty, need and social provisioning of the State in two respects. First, and most
obviously, the Court’s rhetoric depoliticises in that it describes the issues in question as of a
technical rather than a political nature. As pointed out above, this can to some extent be seen
as inevitable. However, second, the Court’s rhetoric depoliticises in that it relegates the dis-
course about these issues, even in their technical sense, wholly to the formally constituted polit-
ical branches of government ‘whose responsibility [and right] it is to deal with such matters’.10?

104 Ibid.

105 Treatment Action Campaign (note 7 above) paras 96-114 & 129-133.

106 See Roux (note 95 above), who explores the currency that this concern with democratic legitimacy has in
the Court’s conception of its review powers, and praises the Court for the extent to which it manages to
remain appropriately respectful of democratic prerogatives in this respect.

107 Fraser (note 1 above).

108 Davis (note 95 above) at 488-489. See also E Pieterse & M van Donk ‘The Politics of Socio-Economic
Rights in South Africa. Ten Years after Apartheid’ (2004) 5:5 ESR Review 12 at 13: “The realisation of
socio-economic rights is an inherently political process, which needs to involve rights-holders ... in deter-
mining the desired outcomes, objectives, strategies and acceptable trade-offs so that they are enabled to take
control of their own destinies. This inevitably implies a political process of negotiation, disagreement, con-
flict, occasionally consensus, and, at a minimum, forms of mutual accommodation.’

109 Soobramoney (note 5 above) para 29.
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The message to those other, unofficial ‘publics’ (social movements, NGO’s, ordinary people)
who operate democratically in those other, unofficial ‘discursive arenas’ is therefore not only
that the issues that they deal with are difficult ones in a technical sense, requiring of them sus-
tained, informed engagement!10 which they, like the Court, might not have the capacity for. It
is also that the issues are, as with the Court, simply not their business. The Court’s rhetoric casts
them not as active participants in the process of interpretation of their needs, engaged in polit-
ical action, but as the passive recipients of services — their needs, predefined by the political
branches of government, are administered to them through a process of therapeutic assis-
tance.111

(C) KHOSA, MODDERKLIP AND PE MUNICIPALITY: TOWARD A
DisCURSIVE UNDERSTANDING OF DEMOCRACY?

In socio-economic rights decisions of the Constitutional Court and the Supreme Court of
Appeal subsequent to Soobramoney, Grootboom and Treatment Action Campaign it is possi-
ble to see the beginnings of a countervailing trend in the Court’s rhetoric that is more closely
allied to a discursive or participatory conception of politics and democracy and that can in this
respect be contrasted to the Constitutional Court’s instrumentalising rhetoric in the earlier three
cases.

In the first place, in the cases in question (Khosa, Modderklip and PE Municipality) the
Constitutional Court and Supreme Court of Appeal have emphasised the political agency of the
poor people involved vis-a-vis government by taking its operation into account in interpreting
the rights in question. In Khosa Mokgoro J, for example, in finding that the State had a consti-
tutional duty to provide social assistance to indigent (non-citizen) permanent residents in South
Africa, placed great stock in the fact that permanent residents had through their conduct in effect
thrown in their lot with South Africa. In this respect Mokgoro ] points out that permanent res-
idents intend to become South African citizens, that they have made their homes here and have
brought their families here, that for many their children have been born here, that they owe a
duty of allegiance to the State!!2 and that they pay taxes in South Africa.113 As a result, although
not yet formally citizens, they have claimed their membership of our community through the
exercise of their political agency and deserve to be treated equally as fully fledged such mem-
bers.114 In Modderklip Harms ] for the Supreme Court of Appeal equally emphasizes the role of
the political agency of the property owner and the squatters in determining the resolution of the
case. In this respect Harms | points out that the landowner had at all times acted within the law
and had throughout sought to effect an amicable solution that would vindicate both his and the
squatters’ rights115 and that the squatters had occupied the land without intending to force the
hand of the state to provide them with land in preference to others and had also sought to reach
an amicable solution both with the landowner and the state.116 These indications of an attitude
of political engagement with each other and with the State play an important role in eventually

110 Wilson (note 41 above) at 447.

111 Habermas (note 25 above) at 210; see also Fraser (note 1 above) at 307.
112 Khosa (note 8 above) para 59.

113 Ibid para 74.

114 Ibid.

115 Modderklip (note 10 above) paras 33, 37 & 38.

116 Ibid para 25.
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persuading the Court to find in favour of both the landowner and the squatters against the State,
who by contrast had failed diligently to pursue a settlement and had reneged on agreements
reached,!17 despite the fact that it had itself caused the predicament of the squatters and the
landowner by previously evicting the squatters from state land without providing alternative
accommodation.!18 Similarly, in PE Municipality, the Constitutional Court emphasises the polit-
ical agency of the group of squatters that the State sought to evict there. Again the fact that they
had occupied the land in question not in order to force the municipality to provide to them, in
preference to others, alternative land when they are eventually evicted, but because they had been
evicted from elsewhere and had nowhere else to go!1? and that they had attempted to negotiate
with the property owners and the State whilst the municipality had made no serious effort to
reach an amicable conclusion to the matter, but had rushed to apply for an eviction order and
had acted unilaterally,120 partly drove the Court to the conclusion that an eviction order could
not be granted unless suitable alternative land or accommodation was provided. Indeed, in PE
Municipality these factors, together with others, were seen as so important that the Court took
the surprisingly intrusive step of rejecting the municipality’s offer of two possible alternative
sites, finding that they were not suitable to the squatters’ needs.

Certainly one has to sound a note of caution here. As with any form of community-oriented
rhetoric, the Court’s emphasis in these three cases on the ‘proper’ political action of the per-
manent residents, the property owner and the squatters runs the risk of being read in an exclu-
sionary fashion. So, for example, Mokgoro ] explicitly uses this rhetoric to distinguish perma-
nent residents from other non-citizens in South Africa and then, on the basis of that distinction
to deny other non-citizens membership of the South African community.121 Equally, the two
courts’ reference in both Modderklip and PE Municipality to the fact that the squatters in ques-
tion had occupied land illegally not with the intention to ‘jump’ the housing queue by forcing
government to provide them with alternative accommodation when they were evicted, effec-
tively marks the conduct of squatters who have indeed acted with that purpose as ‘improper’
and excludes their conduct (certainly equally born of desperation) from the realm of ‘proper’
political action. In this respect the two courts run the risk of creating an idea of acceptable civic
action that one has to comply with in order to form part of the South African political com-
munity, excluding other forms of political action.122 Nevertheless, this aspect of the cases is
important because at least it casts the permanent residents, property owner and squatters in the
role of political actors, actively (and legitimately) engaging in the interpretation of their needs
together with the State, who is in turn cast as just one more (albeit particularly authoritative)
such participant in the process of need interpretation. In this way it avoids the depoliticising
instrumentalist effect of the Constitutional Court’s earlier separation of powers rhetoric.

This new concern with participatory democracy and discursive politics shows also in the
manner in which the Constitutional Court and the Supreme Court of Appeal exercised and
described their remedial powers in the three later cases. This is evident first in Modderklip.
Modderklip was presented by the State as an intractable situation. The State argued that it

117 Ibid paras 35-38.

118 Ibid para 35.

119 PE Municipality (note 9 above) paras 49 & 55.

120 Ibid paras 45, 55-57 & 59.

121 Khosa (note 8 above) para 59: ‘For these reasons, I exclude temporary residents ...’

122 See in this respect K van Marle ‘Love, Law and the South African Community: Critical Reflections on
“Suspect Intimacies” and “Immanent Subjectivity” in H Botha, AJ van der Walt & JWG van der Walt
Rights and Democracy in a Transformative Constitution (2004) 231 at 245-246.
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could not enforce Modderklip’s eviction order against the squatters, because it did not have the
resources to do so, particularly as it would have to provide alternative land to the squatters
were it to evict them.123 This it would not be able to do also because it did not have the req-
uisite resources, but, more importantly, because to provide the squatters with alternative land
would allow them to jump the housing queue, thus legitimating unacceptable social behav-
iour.124 This stance of the State’s is a particularly clear example of the strategy of naturalisa-
tion referred to above: The State throws its hands in the air, overwhelmed by the intractable
nature of the problems facing it and so attempts to remove the issues in question from the arena
of political contestation. Harms J is unambiguous in his rejection of this strategy. Holding that
‘Courts [and by implication the State] should not be overawed by practical problems’ but
should instead ‘mould an order that will provide effective relief to those affected by a constitu-
tional breach’125 he proceeds to find a solution where the State said there was none, ordering
the State to pay damages to the property owner and to allow the squatters to remain on the
land in question until alternative accommodation is found. Harmse J’s ‘can do’ rhetoric pow-
erfully counteracts the State’s attempts at depoliticisation and places the kinds of issues that
were dealt with in the case (homelessness, land invasion and eviction) squarely back in the
domain of political contestation. In addition, because it amounted to the implementation of a
proposal that both the property owner and the squatters had made in the course of their
attempted negotiations with the State,126 it emphasises the involvement of these non-official
political actors in the process of defining their needs and finding ways to satisfy them. As such,
it underscores a participatory understanding of democracy and a discursive understanding of
politics and counteracts the idea that it is only the State who can engage politically with the
issues and then hand down solutions from on high.

The repoliticising trend continues in the Constitutional Court’s description of its remedial
powers in PE Municipality. Both Grootboom and Treatment Action Campaign have been criti-
cised for the Court’s failure to employ structural injunctive relief. In Grootboom, the Court
issued a simple declaratory order, leaving the remedy of the constitutional defect in its housing
programme entirely to the state.127 In Treatment Action Campaign, the Court similarly issued a
declarator, coupled with a mandatory order requiring the state to remedy the constitutional
defect in its programme for prevention of MTCT of HIV.128 However, despite confirming that
it did indeed have the power to do so, the Court again declined to issue a supervisory interdict,
holding that there was no indication that the state would not implement its order properly.12?
The critiques of the two cases in this respect have focused on the extent to which the failure to
employ such structural relief trenched on the effectiveness of the Court’s remedies.!30 However,
Dennis Davis has recently instead emphasised the role of such structural relief in promoting dem-
ocratic accountability. To him, the failure of the Court to employ structural relief has caused it
to miss an opportunity to allow those affected by its judgements to be involved in their imple-
mentation as active political agents and as such has undermined the idea of participatory democ-
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124 Ibid para 29.

125 Ibid para 42.
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racy.131 In PE Municipality Sachs ] seems to heed this call. Although in the event declining to do
50,132 Sachs J raises the possibility that a court, in providing a remedy in an eviction case such
as the one the Constitutional Court was faced with could order compulsory mediation between
the parties. That is, a court could make a normative finding, in the sense of describing the out-
comes that the constitutional and other legal duties at play in the case required, but could then
order the parties to enter into a process of mediation in order to agree upon the most appropri-
ate means with which to reach those outcomes.133 As Charles Sable and William Simon have
pointed out,!34 this kind of ‘experimentalist’!35 structural injunctive relief combines the virtues
of the Court requiring constitutional duties to be met in a practically effective way, whilst re-
maining respectful of its own institutional incapacity with respect to the substantive issues
involved in the implementation of its normative findings. For my purposes it shows a further
important virtue. Courts employing such relief would certainly, as Sable and Simon argue,
remain appropriately respectful of their own institutional incapacity by deferring to another
forum than themselves with respect to the implementation of their orders. However, they will
defer in this respect not in favour of the political branches of government only, as the Con-
stitutional Court has been wont to do, but to the political process in the wider, discursive sense
of the word outlined above. In this way courts would be able to subvert the instrumentalising
rhetoric that they seem inevitably to have to engage in when adjudicating socio-economic rights
claims and give effect to a participatory, rather than institutional understanding of democracy.

IV Conclusion

At the outset of this paper I recalled Karl Klare’s challenge to judges and lawyers: In order to
give expression to the transformative ethos of the Constitution, they should attempt to work in
such a way as to deepen democratic culture in South Africa. I then proceeded to discuss one
way in which courts can do so — by avoiding in their socio-economic rights judgements the use
and consequent confirmation of rhetorical strategies of depoliticisation commonly used in the
political discourse around the interpretation of need and poverty. I pointed to various instances
in which courts have used and so confirmed some of these strategies, but also detailed instances
in which they subverted these processes of depoliticisation. The countervailing tendencies that
I identified, although important, of course do not allow courts to escape or to mediate the ten-
sions between rights and democracy that their work is inevitably caught up in — judges contin-
ue to operate under freedom and constraint, their work inevitably both guarantees and denies
freedom, reinforces and destructs democracy. Nevertheless, the Supreme Court of Appeal and
Constitutional Court’s rehabilitation of discursive politics through its emphasis on political
agency and use of inventive remedies in Khosa, Modderklip and PE Municipality constitutes an
important moment in the ‘deepening of democracy’ that Klare requires.

131 DM Davis ‘Socio-Economic Rights in South Africa. The Record of the Constitutional Court after Ten Years’
(2004) 5:5 ESR Review 3 at 6-7.

132 PE Municipality (note 9 above) para 47.

133 Ibid para 39-46.

134 CF Sable & WH Simon ‘Destabilisation Rights: How Public Law Litigation Succeeds’ (2004) 117 Harvard
LR 1016 at 1019 & 1053-1056.

135 As opposed to ‘command-and-control” injunctive regulation; ibid 1019.
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‘... on those occasions when the legal process does establish that an infringement
on an entrenched right has occurred... The courts have a particular responsibility
in this regard and are obliged to “forge new tools” and shape innovative remedies,
if needs be, to achieve this goal.”

I Introduction

It is highly unlikely that Justice Ackerman referred to positive theories of social change when
he called on courts in South Africa to forge new tools in their rights jurisprudence, but I will
argue here that such an allusion would not have been amiss. Indeed, such tools are indispensa-
ble for a Constitutional Court seeking the realisation of social and economic rights3 as is the
case in South Africa. 4

Though the argument of this chapter is formal, the intention is practical and constructed
specifically to participate in the present debate on social and economic rights in South Africa.
In short, I argue that a constitutional court such as South Africa’s might have to acquire and
use explicitly the tools of positive social science — notably of economics — to complement the
normative and legal tools already at its disposal. Since the Constitutional Court is already
applying social science implicitly, to the extent that it regards social and economic rights as par-
tially justiciable, it would be advantageous not only academically, but even more so practical-

1 I wish to thank Ronelle Burger for helpful comments, Gerhard du Plessis for his help with the jurisprudence
literature, Gerhard du Toit for considerable help with editing and Thinus Keefe for research assistance. The
usual disclaimer applies.

2 Justice Ackerman for the South African Constitutional Court in Fose v Minister of Safety and Security 1997
(3) SA 786 (CC) para 69 (fn omitted).

3 The following sections of the South African Constitution pertain to social and economic rights: section 25(35)
(the right to equitable access to land); section 26(1) (the right to adequate housing); section 27(1) (the right
of access to health care, adequate food and water and social security and social assistance) and section 28(1)
(the right of children to adequate food, shelter, health care and social services). This list is from A J van der
Walt ‘A South African Reading of Frank Michelman’s Theory of Social Justice’ in H Botha, AJ van der Walt
and J van der Walt (eds) Rights and Democracy in a Transformative Constitution (2003) 163 fn 5.

4 Justice Moseneke argued along similar lines: ‘The Constitution has reconfigured the way judges should do
their work. It invites us into a new plane of jurisprudential creativity and self-reflection about legal method,
analysis and reasoning consistent with its transformative roles’; see D Moseneke ‘The Fourth Bram Fischer
Memorial Lecture: Transformative Adjudication’ (2002) 17 SAJHR 309 at 318. This volume explores var-
ious theoretical perspectives on Moseneke’s ‘new plane of jurisprudential creativity’. The intention of this
chapter is to broaden this theoretical discussion beyond jurisprudence, as the wide-ranging scope of social
and political rights calls the Justices of the Constitutional Court beyond the reach of jurisprudence.
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ly, if the social science of the Constitutional Court was explicit, open to scrutiny and, in that
way, open to the possibility of improvement through critical discussion.

The first section of this chapter develops an argument for the use of positive theory by the
Constitutional Court and contrasts such a theory with normative and legal theories of social and
economic rights. However, to assist the practical deliberations of the Constitutional Court requires
not only a case for positive theory, but an argument for a specific positive theory. To inform that
choice the broad range of such theories is sketched in section III. The fourth section narrows the
discussion to one particular theory, the so-called New Institutional Economics, which is a positive
theory of the requisite kind and which is gaining widespread theoretical and empirical support in
economics. Section V demonstrates how the New Institutional Economics could be used to inform
the analysis and enforcement of social and economic rights in South Africa and how the use of
such a positive theory often complements the other theoretical perspectives.

II Why the Constitutional Court should use
Theories of Positive Social Science

The explicit provision of social and economic rights in the Bill of Rights and various other arti-
cles of South Africa’s 1996 Constitution is widely noted and often applauded.® South African
legal scholars have argued (in this volume and elsewhere) that these rights are justiciable in a
comparable manner to the civil and political rights (sometimes called ‘first generation rights’)
in the Constitution. This interpretation has found support in the Constitutional Court, where
it has been argued that social and economic rights are “...at least to some extent, justiciable’.6

The project on ‘Theories of Social Justice’ that gave rise to this volume takes the above as given.
In South Africa this understanding of justiciable social and economic rights have to be seen in the
context of a developing country with deep poverty combined with unequal access to resources and
opportunities that are to a considerable extent due to historical discrimination. Reading the argu-
ments for justiciable social and economic rights in the light of these economic and social challenges
facing contemporary South Africa resulted in the two hypotheses that informed this project.

The first hypothesis is that ‘theory matters’, since theory is likely to influence the jurispru-
dence of social and economic rights in South Africa, as elsewhere. The second hypothesis is that
‘theoretical drag’, or the possibility that theory that lagged behind the drive for transformation
in South Africa and that theory might, in this way, be delaying material improvement for the
most vulnerable sections of the South African population. Against this background, Justice
Ackerman’s call for ‘new tools’ (quoted above) is here understood to mean, inter alia, solutions
to theoretical drag in the implementation of social and economic rights.

It is easy to conceive how theory might matter and to agree that theoretical drag should be
avoided, but it is harder to discern the kind(s) of theory that is required. At this point the com-
mon ground between the legal and economic literature seems particularly barren, with econo-
mists emphasising sustained economic growth as a (perhaps #he most) important factor in the
progressive realisation of social and economic rights and proposing positive theories of social
change to that end. I did not detect a comparable concern with positive theories of social change

5 For example CA Sunstein ‘Social and Economic Rights? Lessons from South Africa’ (2001) Chicago Law
and Economics Working Paper no 124 at 4.
6  Ex Parte Chairperson of the Constitutional Assembly 1996 (4) SA 744 (CC) para 78.
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in the legal literature on social and economic rights in South Africa. 7 Instead the latter contains
a rich discussion of normative and legal theories underpinning social and economic rights, some
of which have been repeated and extended in this volume. While legal scholars have apparent-
ly been concerned with theoretical drag in jurisprudence or ethics, economists have typically
been concerned with the possibility of positive theoretical drag.

In the service of clarity it might be useful to state explicitly what an economist understands
by the distinction between normative and legal theories of social and economic rights on the
one hand and positive theories of social change on the other. In this chapter a positive theory
of social change is understood to mean a set of arguments (with empirical content) referring to
certain changes in society.8 Empirical content is central to that definition and is understood in
the critical or Popperian tradition, that is: the empirical content of a theory is provided by
potential falsification. Theories with high empirical content make bold statements about the
world, and indeed it is the wide range of conceivable experience that might refute such theories
that constitute their empirical content. In contrast, theories with low empirical content do not
make statements at odds with possible experience.? An example of a (highly specific) positive
theory relevant to the topic under consideration is: rural South Africans would experience a sus-
tained rise in average household income if the South African Constitutional Court enjoined the
government to implement a basic income grant.

A normative theory is here understood to be a set of arguments about the desired relation-
ships and/or behaviour between persons, or between persons and their environment (whether
the material environment or a spiritual dimension). Whether observed behaviour is presently or
conceivably at odds with the normative recommendation does not pose an insurmountable
intellectual challenge to normative theories. A relevant example of such a normative theory is:
South Africans should support the implementation of the Constitution produced by a demo-
cratically representative Constitutional Assembly.

Finally, a legal theory is a set of arguments about the nature of the law, acceptable interpretation
of the law, or the rights and obligations which derive from the law. Legal theories build on a wide
range of principles, of which some are particular to jurisprudence, while others overlap with ethics
or even political theory. Liebenberg provides the following summary of an envisaged jurisprudence
relevant to justiciable social and economic rights: “The jurisprudence will define the nature of the
state’s obligations in relation to socio-economic rights, the conditions under which these rights can
be claimed, and the nature of the relief that those who turn to the courts can expect’.10

Evidently, the consideration that ‘theory matters’ requires a preliminary answer to the ques-
tion: ‘what sort of theory’? If we restrict our attention for the time being to positive theories, then
the questions arises: What arguments could be used to evaluate the hypothesis that ‘positive the-
ory matters’ for the jurisprudence of social and economic rights? Perhaps it is easiest to answer

7  This is a vast and rapidly expanding literature, which is the despair of a non-specialist. There is a small over-
lap between the legal and economic disciplines domestically but the interdisciplinary discussion has been
hampered by a sometimes overly rigid approach to the rights literature on the side of economists and a
sometimes overly ideological approach on the side of legal scholars to what has been called neo-liberal eco-
nomics.

8 Economists often insist that positive theory of this kind is value neutral; see RA Posner ‘Values and
Consequences: An Introduction to Economic Analysis of Law’ (1998) Chicago Law & Economics Working
Paper no 53 at 3.

9  For an elaboration of these views see for example KR Popper The Logic of Science (1959) at 41.

10 S Liebenberg ‘South Africa’s Evolving Jurisprudence on Socio-Economic Rights: An Effective Tool in
Challenging Poverty?’ (2002) 6 Law, Democracy and Development 159 at 160.
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this question in the negative, that is, to demonstrate the consequences of proceeding with the
judicial implementation of social and economic rights without considering positive theory.

Two subdivisions of the academic literature in economics is highly relevant in this regard.
First, the public choice literature provides ample theoretical and empirical reasons for doubting
that the outcomes of (especially ambitious) social plans will necessarily match their inten-
tions.!1 Second, the development economic literature has analysed decades of disappointment
with development plans.12

Giving particular content to ‘social transformation’ in South Africa is undoubtedly con-
tentious,!3 though it almost certainly entails a dimension of economic development. We are not
only interested in equitable participation in the economy this year but also, and perhaps more
s0, we are interested in a sustained rise of the average income and in effective and sustained
poverty alleviation. Such changes would be transforming in an economy that has known
decades of stagnation and exclusion.

The record of frustrated development, especially in Africa, Latin America and South Asia,
has provided important refutations of various positive theories of economic development.14
The Constitutional Court could guard against a repetition of similar mistakes by learning the
negative lessons of these positive theories.

A similar argument could be made for learning the negative lessons recorded in the pub-
lic choice literature. In the context of a discussion about the Constitutional Court’s role in
the transformation of society (via the interpretation and implementation of social and eco-
nomic rights) it seems reasonable to assume that at least the behaviour of the Constitutional
Court, but also that of government at all levels, has to be analysed. Most notably, any
uncritical belief in the efficiency of government has to be tempered by the public choice
analysis of ‘government failures’. Indeed, the public choice literature has undermined the

11 See for example: V Tanzi ‘The Changing Role of the State in the Economy’ (1997) IMF Working Paper
WP/97/114 passim; JM Buchanan ‘Politics without Romance’ in JM Buchanan (ed) The Collected Works of
James Buchanan. Volume 1. The Logical Foundations of Constitutional Liberty (1999) 45; JM Buchanan &
RA Musgrave Public Finance and Public Choice. Two Contrasting Visions of the State (2000) passim; V
Tanzi “The Role of the State and the Quality of the Public Sector’ (2000) IMF Working Paper WP/00/36)
passim.

12 See for example P Collier & JW Gunning ‘Explaining African Economic Performance’ (1999) 37 Journal of
Economic Literature 64-111; W Easterly The Elusive Quest for Growth (2001) at 23.

13 Moseneke (note 4 above) at 315 quotes Albertyn & Goldblatt approvingly where they argued that trans-
formation requires ‘...a complete reconstruction of the state and society...”. It is very difficult and perhaps
impossible to pursue such a comprehensive vision with the tools of positive theory as is argued below and
also by KR Popper The Poverty of Historicism (1961) at 69; KR Popper “Towards a Rational Theory of
Tradition’ in KR Popper (ed) Conjectures and Refutations: The Growth of Scientific Knowledge (1992) 120
at 131. An example of the sober view presently ascendant in development economics is Easterly’s conclu-
sion that: ‘the problem of making poor countries rich was more difficult than we thought...[and] the rec-
ommendations I have given are themselves no panacea — they will take patient incremental work and fur-
ther money to implement’: Easterly (note 12 above) at 291.

If we take the contextuality of all social relationships and hence all social science seriously, it precludes
the possibility of discussing social relations in an as yet unknown society. We are left only with the possi-
bility of piecemeal social policy - adjusting for specific problems here and there - and then learning from our
mistakes as the unintended consequences of the policies unfold: Popper (note 13 above) at 70. Arguments
such as these explain much of the scepticism of Utopian schemes for social reform in economics and other
positive social sciences, while such systematic visions of a better tomorrow might remain useful in a differ-
ent theoretical setting.

14 The failure of foreign aid to boost economic growth and development in much of the developing world is
an important example discussed in, for example, Easterly (note 12 above) at 43.
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presumption that a centralised solution exists for every decentralised failure in society.1d

Returning to justiciable social and economic rights: the Constitutional Court could avoid a
repetition of the unfortunate government failures of the last fifty years by learning the lessons
of the positive theories of public choice with respect to the scope and limit for action by (i) the
Constitutional Court itself, (ii) the national executive, and (iii) local government.

While the lessons from public choice and development economics mentioned in the last few
paragraph have been essentially negative, there are also constructive reasons for recommending
closer attention to positive theories of social change by the Constitutional Court. Assuming that
the Constitutional Court wishes to contribute to particular changes in South African society, it
stands to reason that the Court would need theories of how these changes might in reality occur.
Furthermore, these theories must neither be restricted to the legal theories that inform the legiz-
imate scope for their action, nor must it be restricted to moral theories of what goals and pri-
orities the Constitutional Court ought to be pursuing.

Rather, the Constitutional Court has a need to understand whether — and if, then how — the
intended consequences of a particular project are likely to arise and, perhaps more importantly,
what the unintended consequences of the initiative might be. Such a focus on unintended conse-
quences — and hence on the behavioural implications of incentives created by programmes under
review — is central to the economic analysis of law which has gained credence in recent years.16

If positive theories of social science matter for social and economic rights, then it follows that
‘theoretical drag’ with respect to such positive theories might also hamper progress on the real-
isation of these rights. Accepting the case for a positive theory does not, however, determine the
particular positive theory that should be used. The next section considers a range of positive
theories relevant to the questions of transformation, economic development and social and eco-
nomic rights.

III A Spectrum of Positive Theories

The eagerly anticipated social transformation of South African society implies changes along
two dimensions. The first dimension is economic growth and the economic development of
society and the second dimension the degree of equality in the distribution of income and
wealth. This project is concerned with the role of rights, notably social and economic rights, in
the changes along these two dimensions.

In the previous section it was argued that positive theory was important in understanding the
role that rights could play in this transformation. Economics is one of the social sciences that
offers such positive theories of social change. Economists study decisions and the constraints on
these decisions and it is therefore unsurprising that economic theory could provide a useful tool
to analyse the role of rights in social change. But there is a broad range of positive theories
about social change, and legal scholars and the Constitutional Court will face the difficult task
of judging the relative merits of these theories in order to form a rational expectation of how
social and economic rights might be connected with actual social change.

For the sake of analytical tractability two extreme views are presented here, though the work
of leading theorists and econometricians are invariably more subtle, combining elements of

15 For an elaboration on the theory and support for public choice theory see for example Buchanan (note 11
above).
16 Posner (note 8 above) at 3.
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both. The two ends of the spectrum are the decentralised theories of social change on the one
hand and the centralised theories on the other.1”

Centralised theories of social change are built around the vision of a centralised authority
(usually the state) which takes the initiative and plays a leading role in the process of initiating
and sustaining economic development. The theory of a developmental state (developed to
explain the experience of notably Japan) is amongst the better known examples of this type, but
this end of the spectrum reaches all the way to various forms of socialism. The intuitive appeal
of the centralised theories are that they seem rational (at least in the sense of ‘rational planning’)
and simple as the main requirements are apparently (i) sufficient resources and (ii) the legiti-
mate authority to use these resources for the development plan. This simplicity improves trans-
parency with the benefit of raising potential accountability for the planning authority.

Centralised theories of social change are relevant to the implementation of social and eco-
nomic rights in two ways: first by the sometimes tacit assumption that combination of suffi-
cient authority and sufficient resources would very likely lead to the desired social change; and
second by various empirically testable hypotheses that can be deduced from the last century of
centralised attempts at social change. Though the former of these is empirically empty, the lat-
ter is not and economists have checked its empirical record against expectations, with the sober-
ing result summarised by Tanzi:

...We now have the reality of several decades of expanded state intervention so that
expectations can be compared against the results. The results from this experience
have been disappointing in many countries, especially in developing countries. There
is now ample evidence that large state intervention has not improved the allocation
of resources, has not promoted faster growth, has not brought about a better distri-
bution of income, and has not provided a more stable economic environment... .18

Despite their leading role in the development of centralised theories of change, economists have
also developed decentralised theories of social change dating back to the Scottish Enlight-
enment. Since then economists have theorised about the combination of institutions that would
yield a peaceful and progressive social order, without making exaggerated assumptions about
the moral stature of the citizens or the skill and integrity of the authorities. It was a great dis-
covery of the Scottish Enlightenment that a spontaneous social order, and not unavoidable
chaos, could obtain in these circumstances.!?

A decentralised economy works by allowing individuals to specialise on own initiative and
then to provide for the remainder of their needs through exchange. However, decentralised

17 Neither of these theories can be associated with conservative or progressive views of social change as such.
In a decentralised society social change can be rapid or slow, progressive or regressive, depending on the
scope for decisions by individuals and the decisions they actually make. Likewise, a centralised society might
experience progressive or regressive change, and this at a rapid or slow pace, depending on the scope and
capacity of government, and the actual decisions taken by authorities. The point is not that economists are
agnostic about the likelihood of (say) rapid progressive change in a society (more about that in section IV)
but that neither of these theoretical extremes imply a particular type of change as such.

18 Tanzi (note 11 above) at 15.

19 The self-regulated order of a decentralised society has variously been called a ‘spontaneous order’: FA Hayek
‘Individualism: True and False’ in FA Hayek (ed) Individualism and Economic Order (1984) 1 at 7; ‘ordered
anarchy’: Buchanan note 11 above or the ‘invisible-hand order’ (by Nozick). The common intuition in these
terms is that the social order is not the result of conscious effort by any of its constituent parts.
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order requires, at a minimum, secure property rights and an extravagant amount of informa-
tion. It was not in the tradition of the Scottish Enlightenment to solve this problem of infor-
mation by assuming ‘perfect’ knowledge either for individuals or for some social planner.
Rather, the emphasis was on people’s epistemological limitations. For Hayek, this modest view
of human capacity, or what he calls the “...constitutional limitations of man’s knowledge and
interests, the fact that he cannot know more than a tiny part of the whole society and that there-
fore all that can enter into his motives are the immediate effects which his actions will have in
the sphere he knows...” is central to the solution suggested by Adam Smith and others.20

It is the price mechanism which, in a competitive market, solves this information problem to
a satisfactory extent and provides the incentives for using that information. 21 On this view ‘the
market’ is the institutional framework, or network of links, within which voluntary exchange
manifests itself. Competition is the means by which information is acquired and disseminated
along this network, creating in Hayek’s words: “...the unity and coherence of the economic sys-
tem which we presuppose when we think of it as one market. 22

Notwithstanding the power of this demonstration, it is — as described — only ‘half a theory’.
The efficacy of the price system to bring about spontaneous social order is conditional on the
gains of specialisation and trade exceeding the costs of trade, and this cannot be assumed.
Indeed, for much of history and in most societies, the cost of trading was exceedingly high and
prevented the transition to modern decentralised production. The New Institutional Economists,
especially Douglass North, have suggested that it is the political and economic institutions (as
defined below) in an economy that form the link between the theory of production (by speciali-
sation and exchange) and transaction costs that limit the extent of the market.23

This decentralised theory of society, anchored in the vision of material progress through spe-
cialisation and trade yields, empirically testable hypotheses about social change that can be test-
ed with the data of the last two centuries. Of further interest to this particular project is that
constitutions and the rights they define, protect and implement, play a crucial role in the decen-
tralised theories of social change. In this way the decentralised theory offers an empirically
testable tool for assessing the manner in which to realise, inter alia, social and economic rights.

With the benefit of hindsight, economists have come to judge decentralised theories of social
change more favourably than centralised theories. This was an important consideration in my
decision to focus on one of the decentralised theories of social change in the following section.
The analytical scope in New Institutional Economics for analysing the role of rights was a fur-
ther reason.

20 Hayek ‘Individualism’ (note 19 above) at 14.

21 Towards the end of his career Paul Samuelson tried to capture what economists had learnt from the lengthy
debate between proponents of decentralised development and those who argued for the “feasibility of social-
ist rational pricing’ and his conclusion was both gracious (to Hayek, a long standing academic opponent)
and modest (in its claims for the decentralised system). ‘Hayek has been persuasive,” Samuelson admitted
‘...in arguing that experience suggests that only with heavy dependence on market pricing mechanisms can
there be realised quasi-efficient and quasi-progressive organisation of societies involving humans as
Darwinian history has bequeathed them’: PA Samuelson ‘Some Uneasiness with the Coase Theorem’ (1993)
7 Japan and the World Economy 1 at 7. Efficiency (in the ultimate sense) never obtains, neither in the decen-
tralised systems of present day market economies, nor in the unlamented socialist experiments of the twen-
tieth century.

22 FA Hayek ‘The Meaning of Competition’ in FA Hayek (ed) Individualism and Economic Order (1984) 92
at 106.

23 DC North ‘Institutions’ (1991) 5 Journal of Economic Perspectives 97 at 102; DC North Institutions,
Institutional Change, and Economic Performance (1990) at 27.
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IV New Institutional Economics

The vast differences in standard of living — however measured — between the richest and the
poorest countries in the world today is mainly a result of differences in sustained economic
growth over the last millennium, with a widening of the gap since the industrial revolution.24
Economists have shown that such differences cannot, in the words of Mancur Olson ... be
explained by differences in the ratio of population to land or natural resources, or by differ-
ences in the quality of marketable human capital or personal culture...’.25

‘The real secret of successful development is the performance of the people concerned,’ as
David Landes wrote *...but achievement must come from within...”.26 In other words, the social
change that is affected by economic development requires a certain kind of society; develop-
ment requires a society where many (perhaps most) people can envisage a better future, not
only for themselves, but especially for their children. But here is the crux: the path to this bet-
ter future must pass through production, not predation; making new wealth, not merely divert-
ing wealth from others.2” In such a society people change their behaviour, invest in their own
human capital, change the size of their families and invest in the human capital of their chil-
dren.28

It is this investment in human capital that unlocks the tremendous latent potential of hither-
to poor societies, allowing them to experience catch-up growth as they apply the more recent
vintages of knowledge and technology available in a globalising international economy. These
technologies can be implemented in local conditions with the logic of trial and error, where
potential return rewards risks taken and mistakes are eliminated by the material sanction of the
market.2?

The process of development described above has an explicit time dimension. Economic devel-
opment requires more than the efficient allocation of resources in every period, it requires addi-
tionally what North has called ‘adaptive efficiency’; in his words:

...[adaptive efficiency] is concerned with the tolerance of a society to the acquisition
of knowledge and learning; to a society’s encouragement of innovation, risk-taking,
and creative activities of all sorts. The encouragement, via the appropriate institu-
tional framework, of trials, experiments, and innovation, is essential because in a
world of uncertainty no one knows the ‘correct’ answer to the problems we con-
front... .30

24 A Maddison The World Economy: A Millennial Perspective (2002) passim; D Landes The Unbound
Prometheus: Technological Change and Industrial Development in Western Europe from 1750 to the
Present (2003) passim.

25 M Olson ‘Big Bills left on the Sidewalk: Why Some Nations are Rich, and Others Poor’ in S Knack (ed)
Democracy, Governance and Growth (2003) 29 at 47.

26 D Landes The Wealth and Poverty of Nations. Why Some are so Rich and Some so Poor (1998) at 562.

27 S Knack ‘Predation of Production? The Impact of Political, Legal and Social Institutions’ in S Knack (ed)
Democracy, Governance and Growth (2003) 1 at 1.

28 R]J Lucas Lectures on Growth Theory (2002) at v.

29 ] Diamond Guns, Germs and Steel. The Fates of Human Societies (1997) passim; Landes (note 26 above)
passim.

30 DC North ‘On the Economic Role of the State: Comment’ in A Heertje (ed) The Economic Role of the State
(1989) 107 at 109.
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The concept of institutions has become central to economists’ understanding of this dynamic
process of change. Formally, institutions are ‘...a set of constraints on behaviour in the form of
rules and regulations; a set of procedures to detect deviations from the rules and regulations;
and, finally, a set of moral, ethical behavioural norms which define the contours that constrain
the way in which the rules and regulations are specified and enforcement is carried out....>,31
or in game-theoretic terms, the institutions are the ‘rules of the game’ of social interaction.32

Institutions can lower transaction costs, thereby facilitating specialisation and exchange, by
rendering behaviour more stable and predictable, or in the words of Kasper and Streit: “...the
key function of institutions is to facilitate order: a systematic, non-random and therefore com-
prehensible pattern of actions and events...”.33 Institutions play this central role in the social
order, since it is the combination of the formal and informal institutions with the standard con-
straints of economics that ‘define the opportunity set of the economy’, as North argued else-
where.34

A complex network of institutions — called the institutional matrix — facilitates all social
interaction. This matrix is composed of both formal rules (for example the legal code) and
informal rules (for example customs and taboos) and is both political (for example proportional
representation as a voting rule) and economic (for example tariffs).

This institutional matrix, including the formal rules set by government, and the informal
rules that command broad adherence create and direct incentives either for productive activity
or for rent seeking. Every society offers incentives for both productive activity and rent seek-
ing, but economic historians such as North and development economists such as Easterly have
argued that the relative weight taken by these two broad groups of incentives are a crucial fac-
tor in the long run prosperity of a society.39

‘People respond to incentives’, as William Easterly36 reminded us of the lesson of elementary
economics, and that is the reason why the institutional matrix has such a profound effect on
the dynamic efficiency of a society. This effect is mediated through the structure of industrial
organisation encouraged, governance in the private and public sector, and flexibility in both
public and private sectors.3”7 North identified two necessary conditions for adaptive efficiency:
first, decentralised decision making and second, a feedback mechanism that eliminates errors
more or less expeditiously.

It is only in adaptively efficient economies where the tremendous potential of specialisation
and trade can be realised, as these rely on “...contracts across time and space and with unknown
second parties...”.38 These contracts cannot exist without a favourable institutional framework,
including formal rules such as property rights and a judicial system that enforces contract
rights; nor could these contracts exist without informal rules, such as a high degree of trust and
respect for the formal rules.

31 DC North ‘Transaction Costs, Institutions, and Economic History’ (1984) 140 Journal of Institutional and
Theoretical Economics 7 at 7-8.

32 DC North (note 23 above) at 3

33 W Kasper & M E Streit Institutional Economics: Social Order and Public Policy (1998) at 28.

34 DC North ‘Five Propositions about Institutional Change’ in J Knight & I Sened (ed) Explaining Social
Institutions (1995) 15 at 15.

35 North (note 34 above); Easterly (note 11 above) passim.

36 Easterly (note 11 above) at 177.

37 North (note 30 above) at 109.

38 North (note 30 above) at 109.
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Such an institutional approach accords an important role to the State. Kasper and Streit list a
number of reasons why government enforcement of institutions are often desirable, including
the state’s comparative advantage in power; government’s credibility; the potential ambiguity
of internal rules; the ability of the state to implement rules dispassionately; free riding; the
tragedy of the commons and finally, prisoner-dilemma type situations can often be resolved
with credible external commitments. In the next section constitutional rights are regarded as
important examples of such formal institutions.

Mancur Olsen has shown how the distribution of favourable institutions internationally
helps us to untangle some of the puzzling stylised facts of economic growth, for example that
poor countries would not, unconditionally, be catching up with the rich countries, but that
some poor countries — those with favourable institutions, creating adaptive efficiency — would
enjoy catch-up growth. 3%

This is not a circular argument, with Olsen, North and others equating ‘good institutions’ ex
post to those institutions found in rich or fast growing countries. On the contrary, it is a posi-
tive theory of social change that yields empirically testable hypotheses (using various measures
of institutional quality).#0 There is an extensive literature that applies institutional economics
to economic history. Douglass North and Mancur Olson have been seminal in this field.4!
Other important contributions have been made inter alia by Baumol, Eggertsson, Grilli,
Masciandaro and Tabellini, de Long and Shleifer and Acemoglu.*2

More recently, the empirical importance of institutions has been investigated using formal
econometric tests. Some of these use simple graphical correlations between various measures of
‘good governance’ and different dimensions of economic performance.43 More sophisticated
econometric techniques were used by inter alia Knack and Keefer, Hall and Jones, Clague,
Keefer, Knack and Olson, Acemoglu, Johnson and Robinson and Rodrik, Subramanian and
Trebbi to investigate the importance of empirical relevance of institutions in economic
growth.4* In summary, the positive analysis of economic growth (in a vast literature that has
received considerable attention from economists over the last twenty years) has yielded the ten-

39 “We know some institutional remedies that help matters, even if they are no panaceas. If only rule of law,
democracy, independent central banks, independent finance ministers, and other good-quality institutions
can be put in place, the endless cycle of bad policies and poor growth can come to an end’: Easterly (note
11 above) at 279.

40 A critical review of these attempts to quantify institutional quality is offered by J Aron ‘Growth and
Institutions: A Review of Evidence’ (2000) 15(1) The World Bank Observer 99.

41 North (note 31 above) passim; North (note 30 above) passim; North (note 34 above) passim; Olsen ‘The
Rise and Decline of Nations: Economic Growth, Stagflation, and Social Rigidities’ (1982) passim.

42 WJ Baumol. ‘Entrepreneurship: Productive, Unproductive and Destructive’ (1990) 89 Journal of Political
Economy 893; T Eggertsson Economic Behaviour and Institutions (1990) passim; V Grilli, D Masciandaro
et al ‘Institutions and Policies’ (1991) Economic Policy 341; JB de Long & A Shleifer ‘Princes and
Merchants: European City Growth before the Industrial Revolution’ (1993) 36 Journal of Law and
Economics 671; D Acemoglu ‘Root Causes. A Historical Approach to Assessing the Role of Institutions in
Economic Development’ (2003) 40 Finance and Development 27.

43 A typical example is the strong positive correlation between the number of procedures required for regis-
tering a new business and an index measuring corruption in the same economy. See World Bank World
Development Report 2002. Building Institutions for Markets (2002) at 7.

44 S Knack & P Keefer ‘Institutions and Economic Performance: Cross Country Tests Using Alternative
Institutional Measures’ (1995) 7 Economics and Politics 207; R Hall & CI Jones ‘Why do Some Countries
Produce so Much More Output per Worker than Others’ (1999) 114 Quarterly Journal of Economics 83;
Acemoglu (note 42 above); D Rodrik, A Subramanian et al ‘Institutions Rule: The Primacy of Institutions
over Geography and Integration in Economic Development’ (2002) NBER Working Paper 9305.
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tative conclusion that institutions (as defined here) are amongst the most central determinants
of long run growth and economic development. These institutions are also crucial for the sus-
tained productivity growth which is the other major determinant of sustained technological
growth. Taken together, the importance (even dominance) of institutions and technology
growth undermine the sometimes intuitive view that economic development is mainly a matter
of acquiring more resources.*’

This result has an important implication for the progressive realisation of social and eco-
nomic rights. It should shift the attention of government and the Constitutional Court from an
exclusive concern with mobilising resources to a focus on the institutional matrix in society and
the considerable role that government and the Constitutional Court play in the maintenance
and evolution of that matrix. 46

The interest in this project lies beyond establishing the theoretical and empirical impor-
tance of institutions, though. At stake is the difficult issue of institutional change and specif-
ically how the Constitutional Court might participate in the institutional change associated
with the realisation of social and economic rights in South Africa. The institutional literature
referred to above includes theories of social change which incorporates positive and negative
rights as institutions and which explains the observed international distribution of material
prosperity.

North derived two important implications of the theory of institutional change from this
literature: firstly, that institutional change is likely to be incremental and secondly, that insti-
tutional change is likely to be path dependent. 47 Both observations have interesting impli-
cations for the possibility of theoretical drag in the realisation of social and economic rights.

If institutional change is mostly gradual, as opposed to revolutionary, then we should adapt
our expectations of the time horizon involved in the realisation of such change accordingly. This
is not a defeatist attitude; rather it utilises the theoretical modelling of institutional change, and
the historical record, to inform reasonable expectations. It is important for all the stakeholders
in society, but especially for the Constitutional Court in this regard, to have reasonable expec-
tations regarding the horizon over which institutional change occurs.

The importance of reasonable expectations is closely associated with the likely path depend-
ence of institutional change. The latter means that changes to the institutional matrix (that will
affect the relative incentives for productive activity and rent seeking) have to be approached
very carefully, as the possibility of ending in an underdevelopment trap is not simply theoreti-
cal. Indeed, dozens of societies remain trapped in such circumstances today.*$ It follows that
the Constitutional Court should, as it wrestles with the interpretation and realisation of social
and economic rights in South Africa, bear in mind the incremental character of institutional
change and the path dependency which both raises the importance of moving forward in pres-
ent circumstances and of avoiding injudicious moves down an ill-fated path where rent-seeking
dominates productive choices.

45 Easterly (note 11 above) at 279.

46 The present literature on economic growth is, therefore, at odds with claims made in this regard by, for
example, Chetty that ‘the pace and extent of development is ultimately determined by the resource con-
straints’. See K Chetty ‘The Public Finance Implications of Recent Socio-Economic Rights Judgments’
(2002) 6 Law, Democracy and Development 231 at 234.

47 This emphasis on the slow moving and contextualised evolution of institutions reminds of Popper’s case for
piecemeal social reform mentioned above (note 13). See also North (note 34 above) at 15.

48 Easterly (note 11 above) at 163.
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V' Rights as Institutions

The New Institutional Economics provides an analytical framework for thinking about rights
as an important subset of the institutional framework. Such a framework is useful to analyse
both the role played by various rights in a given society and the role-players involved in secur-
ing and exercising the rights. Thinking about rights as institutions provides a perspective in the
rights literature that is complementary to perspectives gained from the philosophical and legal
literature. Of particular interest for the purposes of this project is that the perspective gained
from the New Institutional Economics offers one bridge between normative theories and legal
analysis of social and political rights on the one hand and positive theories of social change (in
which these rights play a central role) on the other. 42

First generation human rights are often called negative freedoms as they require the protec-
tion of a private sphere of control.50 It is often advantageous for these rights to be defined and
maintained by a state. The definition and maintenance of property rights is a typical — and for
economists crucially important — example of an institution that lowers transaction costs as dis-
cussed above.

Second generation human rights, such as the right to health care, to education, to housing,
employment and so on, are ‘positive rights’ in Berlin’s terminology.51 In contrast with the pri-
vate sphere of control created by the first generation rights, the second-generation rights are
aimed at empowering people to participate in society by providing access to resources and by
defining a certain minimum standard of living.52 These rights, and the manner of their realisa-
tion, also affect the incentives in society considerably. However their impact on incentives is not
necessarily in the same manner as that of the first generation rights, nor necessarily even in the
same direction.

Economists have studied the respective roles of positive and negative rights in the institu-
tional matrix. Specifically, economists are concerned with the potential behavioural implica-
tions of different ways in which the realisation of rights could obtain. For example, economists
are concerned with the intended but also with the unintended consequences of any intervention
such as the definition of a minimum core for the concept of socio-economic rights by the
Constitutional Court. To this end economists use their rational choice theory to trace the
intended and unintended consequence of such institutional innovations.’3

In the modern economics literature such concerns have been formalised in the Lucas-critique,
according to which policy authorities should realise that behaviour in society will not be invari-
ant to policy interventions.54 Behaviour and policies interact in this dynamic manner since poli-
cies change the incentives of private and public decision makers. The same is true of social and

49 The New Institutional Economics analytical framework also provides alternative theories of the emergence
of rights, but that falls beyond the scope of this project. I Sened “The Emergence of Individual Rights’ in J
Knight & 1 Sened (ed) Explaining Social Institutions (1995) 161, offers an interesting recent example.

50 For A Sen ‘The Possibility of Social Choice’ (1999) 89 American Economic Review 349 at 363, these neg-
ative liberties (or rights) constitute the ‘process aspect’ of liberty, that is the ‘choices over private domains,
no matter what we may or may not achieve’.

51 IBerlin “Two Concepts of Liberty’ in I Berlin Fours Essays on Liberty (1969) 118.

52 For Sen (note 50 above) at 363 these positive rights define the ‘opportunity aspect’ of liberty, that is they
‘...can help us to achieve what we would choose to achieve in our respective private domains.”

53 Posner (note 8 above) at 3.

54 R]J Lucas ‘Econometric Policy Evaluation: A Critique’ in K Brunner & AH Meltzer (ed) The Phillips Curve
and Labour Markets (1976) 19 at 25.




New Tools for the Constitutional Bench 49

economic (and indeed, civil and political) rights, as has been demonstrated by the New
Institutional Literature referred to above.

The implication of the Lucas-critique for constitutional courts is similar to the implication
for other policy authorities, that is: the Constitutional Court requires a fully articulated behav-
ioural model (as opposed to broad stylised facts and general behavioural observations) before
it can responsibly anticipate the outcomes of its decisions with respect to, inter alia, changes in
the implementation of social and economic rights. In other words, the Constitutional Court
requires a positive theory of behaviour in society, calibrated with the behavioural parameters
of the actual society, in addition to the normative parameters of the society towards which the
Court or anybody else may be striving. And the Court should not impose normative or ideo-
logical priors on the role of various rights in such a positive theory of behaviour and social
change.

Though legal scholars have also been enthusiastic to attribute an important role to rights in
their theory of social change, their analysis has often been strikingly different form that
sketched in the preceding paragraphs. Scholars such as de Vos and Klare have drawn strong
conclusions about the role of social and economic rights in support of the transformative char-
acter of the South African Constitution and the apparent impediment of negative rights in that
regard.>S Many of these accounts share the assumption that South Africa’s particular history
required transformative social and economic rights to prevent a Bill of (first generation) Rights
from preserving the unjust economic and social status quo.

Pierre de Vos identified a negative component of a right that “...places a duty on the state to
respect the specific right by not interfering with its enjoyment...[which] is the non-transforma-
tive aspect of the right, as it attempts to preserve the existing situation in a society without ref-
erence to the larger social and economic context or the transformative goals of the
Constitution’; and again ‘there will, of course, often be a tension between the negative and pos-
itive aspects of the various rights because the negative aspect of the right is primarily aimed at
freezing the status quo while the positive aspect is aimed at achieving a society that would look
dramatically different from the one we live in now’.56

Hanri Mostert refers to the ‘inherent contradictions’ of ‘assuming that the constitutional pro-
tection and regulation of private property in South Africa is a tool for both protecting individ-
ual freedom and security and initiating social change’.5”

In the fourth Bram Fischer memorial lecture Justice Moseneke was also emphatic in carving
a role for the Constitutional Court as an agent of transformation: ‘... the Constitution enjoins
the judiciary to uphold and advance its transformative design’ and °...transformative adjudica-

55 P de Vos ‘Grootboom, the Right of Access to Housing and Substantive Equality as Contextual Fairness’
(2001) 17 SAJHR 258 at 260; K Klare ‘Legal Culture and Transformative Constitutionalism’ (1998) 14
SAJHR 146 at 169. Sunstein (note 5 above) at 4 distinguishes between broadly ‘preservative” and broadly
‘transformative’ constitutions and classifies South Africa’s Final Constitution as ... the world’s leading
example of a transformative constitution’. It is possible to read a tension between Sunstein’s favourable
analysis of the transformative character of the South African Constitution and his concerns a decade earli-
er in CA Sunstein ‘On Property and Constitutionalism’ (1991) Chicago Law and Economics Working Paper
no 3 at 14, where he expressed serious reservations about the inclusion of ‘aspirations’ in a constitution. For
a number of other perspectives on the concept of a transformative constitution and the associated role of
rights see the volume edited by H Botha, AJ van der Walt & J van der Walt (note 3 above).

56 De Vos (note 55 above) at 273-274.

57 H Mostert ‘Liberty, Social Responsibility and Fairness in the Context of Constitutional Property Protection
and Regulation’ in H Botha, AJ van der Walt & J van der Walt (eds) (note 3 above) 131 at 131.
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tion must be put to the task of achieving (in conjunction with the other organs of the state and
diverse organs of civil society) social redistributive justice. The primary purpose of the
Constitution is to intervene in unjust, uneven and impermissible power and resource distribu-
tions, in order to restore substantive equality, permissive or tolerable in a country, which has
committed to foundational values such as are found in our Constitution’.58

Dennis Davis argued that if negative rights that protect a private sphere of control were priv-
ileged by the Constitution and the Constitutional Court then ‘...much of the apartheid legacy
would continue to be immune from the imperative of changing the essentials of apartheid soci-
ety...’.>?

On this issue the economic and legal literatures are evidently at odds. The description of
rights as institutions above did not mention preserving the status quo. On the contrary, the dis-
cussion emphasised that first generation rights, inter alia, are an integral part of a theory of
social change. The gap between the two approaches is especially wide with respect to a claim,
such as that of de Vos, that there is an ‘obvious’ tension between negative and positive aspects
of rights in their transformative impact.60

Klaaren gives a concrete character to this tension by referring to a spectrum along which one
might place the different understandings of the transformative potential of a constitution, start-
ing with a minimal interpretation of a classically liberal type at one end and ending with a ‘rad-
ically democratic’ interpretation at the other.61 The positive study of actual change in society
(as described above) does not lend itself to such a one dimensional ranking. It might be true
that the associated social change in what Klaaren characterises as a classically liberal under-
standing of the Constitution is decentralised, but that does not detract from (i) the dynamic
character of decentralised societies, or (ii) the magnitude of the change that has occurred in
these societies over the past two centuries, nor (iii) from the widespread distribution of benefits
in developed societies.62

The dynamic contribution of, for example, property rights to social change is associated with
the incentives it creates as an institution:63 firstly, it creates incentives for the efficient alloca-

58 Moseneke (note 4 above) at 314, 318.

59 D Davis ’Elegy to Transformative Constitutionalism’ in H Botha, AJ van der Walt & J van der Walt (eds)
(note 3 above) 57 at 58.

60 De Vos (note 55 above) at 274. M Pieterse ‘Beyond the Welfare State: Globalisation of Neo-liberal Culture
and the Constitutional Protection of Social and Economic Rights in South Africa’ (2003) 14 Stellenbosch
LR 3 at 18 chooses to articulate this tension in an analytical scheme whereby civil and political rights are
associated with a ‘neo-liberal” ideology of the state’s role in a market economy. In his ideological discourse
Pieterse argues that neo-liberalist conceptions of society are “...contrary to the goals of social transforma-
tion in that it requires that current distribution patterns are to be left intact...”.

61 ] Klaaren ‘An Institutional Interpretation of Socio-Economic Rights and Judicial Remedies after TAC’ in H
Botha, AJ van der Walt & J van der Walt (eds) (note 3 above) 105 at 107.

62 R]J Lucas ‘Some Macroeconomics for the 21st Century’ (2000) 14 Journal of Economic Perspectives 159 at
166.

63 This dynamic interpretation of, for example, property rights is not restricted to the economics literature.
Legal scholars such as Cass Sunstein have acknowledged the same, for example: CR Sunstein ‘On Property
and Constitutionalism’ (1991) Chicago Law and Economics Working Paper no 3 at 11. But Sunstein (note
63 above) at 11 goes further to argue that property rights are not just crucial to economic development and
change, but added the political philosophy proposition that ‘...one of the best ways to destroy a democrat-
ic system is to ensure that the distribution of wealth and resources is unstable and constantly up for new
evaluation by the political process...a constitutional system that respects private property should be regard-
ed, not as an effort to oppose liberal rights to collective self-government, but instead as a way to fortify dem-
ocratic processes’. While that argument is not pursued in this chapter, it is consistent with and reinforces the
ideas stated here. Further, he added immediately that a system of property rights requires the support of a
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tion of productive resources by allowing the property owner to appropriate the gains of em-
ploying different factors of production. Secondly, property rights facilitate the complex co-ordi-
nation of decentralised decisions that characterise a market economy and that avoids the rela-
tively clumsy coordination of a centralised system.

Thirdly, property rights offer one (often particularly efficient) solution to the problem of
externalities. Mainstream economics predict many adverse consequences from the imprecise
de jure and de facto allocation of property rights, including the tragedy of the commons and
under-provision due to externalities.6* Finally, as explored in the previous section, property
rights lower transaction costs and contribute to the stability and predictability of behaviour
which is crucial for the dynamic efficiency brought by specialisation and trade in a decen-
tralised system. Absent such rights, transactions are often prohibitively expensive due to the
arbitrary behaviour of contracted parties and the unenforceability of agreements. In such a
state of affairs the incentives for investing in physical and human capital as well as technolo-
gy — three components crucial to economic development — are seriously compromised.

In contrast with many legal scholars, economists argue (using a theory consistent with the
historical record and econometric investigation) that the private sector is often the most dynam-
ic force in society, while the public sector has often prevented the transformation of society. 65
Or, as William Easterly expressed the same argument more forcefully: ‘Because becoming rich
— that is, growth — is so sensitive to the incentive to lower present consumption in return for
higher future income, anything that mucks up that incentive will affect growth. The suspect for
mucking up incentives is government’.66 Economic development, or the transformation to
greater and shared prosperity, is not something that is done to a country (not by any branch of
government); it is generally a decentralised and highly complex process which society effects on
herself, given (at a minimum) a favourable institutional setting.

Hayek has long since argued that a desire for change does not, as such, prejudge the choice
of social and political model.67 A desire for the change associated with economic development
does not prejudge whether that change should be centralised or decentralised. The desire for
transformation in South Africa does not, therefore, prejudge whether such change should be
centralised or decentralised; whether the Constitution should provide the framework against
which the transformation of this society is to unfold, or whether it should be a tool with which
the Constitutional Court will transform society.

Such issues cannot be settled a priori, or on normative grounds, as Edmund Burke observed
about the revolution in France: The science of constructing a commonwealth, or renovating it,
or reforming it, is, like every other experimental science, not to be taught a priori...[since] very

system of social and economic rights to create not ‘economic equality — a truly disastrous goal — but instead
to bring about genuine equality of opportunity and, freedom, for all people in society, from desperate con-
ditions’: Sunstein (note 63 above) at 12.

64 RH Coase ‘The Institutional Structure of Production’ in RH Coase (ed) Essays on Economics and
Economists (1994) 3 at 10.

65 North (note 23 above) passim. In contrast, Pieterse (note 60 above) at 15 claims that the ‘evidence is over-
whelming that [economic growth does]... not translate into better conditions for citizens’. The latter is
admittedly an extreme version of the view that there is a tension between growth-supporting civil and polit-
ical rights and socio-economic rights. It is also an empirical view that is unsupported by the data. See D
Dollar & A Kraay ‘Growth is Good for the Poor’ (2001) World Bank Policy Research Working Paper Series
2587; X Sala-i-Martin “The World Distribution of Income’ (2002) NBER Working Paper 8933.

66 Easterly (note 11 above) at 235.

67 FA Hayek The Constitution of Liberty (1960) at 399.
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plausible schemes, with very pleasing commencements, have often shameful and lamentable
conclusions’.68

A positive theory of social change is required to judge which of these two models are more
likely to support social transformation in South Africa. Absent such a theory, the Constitutional
Court cannot judge how it might contribute to social transformation, except if the justices held
the Utopian doctrine that amassing enough (political and economic) power is sufficient to see
their project carried through. Moseneke escaped from this Utopianism danger by the mecha-
nism of accountability. Constitutional Court Justices should, Moseneke argued, understand
that they ‘are responsible for the social and distributive consequences that result from these
choices, and should be judged accordingly’.6” But in this way Moseneke moved a long way
towards a positive theory where monitoring of actual outcomes and (possibly) decentralised
evaluation occurs. This small step by Moseneke seems most promising for this project about
theories of social justice.

Despite the discordance mentioned in this section, the success of the collaborative effort
between economists and jurists in the field of law and economics, which has improved both our
understanding of society and our understanding of the implications of the legal system, demon-
strates that the positive theory of economics and legal theory might often be complementary.”0
The ‘social and distributive consequences’ at stake in this consideration of social and econom-
ic rights are, in addition to all their normative connotations, fundamentally empirical. This sug-
gests a field where economists and jurists might cooperate to sharpen the theoretical hypothe-
sis and the relevant empirical tests. 71

A positive theory of social change will also be required if the Constitutional Court is to adju-
dicate the many issues that follow from having included social and economic rights in the
Constitution. Here is a short list of contemporary examples:

1. The long term affordability as well as the incentive effects of the proposed basic income
grant.”2

2. The implications for monetary policy, wage negotiations, inflation expectations and so on,
if social assistance was index-linked.”3

3. The impact on the future supply and cost of medical services if the ‘certificate of need’
(Chapter 6 of the National Health Bill) for health care professionals impinges on the right
of individuals to choose the location of their practise.

4. The impact of an expanded social assistance network on economic growth. Liebenberg
refers to “...strong arguments... that social assistance programmes complement and support
economic growth’ but offers no evidence to support these arguments.”4

68 E Burke ‘Reflections on the Revolution in France’ in E Burke (ed) On Taste; On the Sublime and Beautiful;
Reflections on the French Revolution; A Letter to a Noble Lord (1937) 143 at 198-199.

69 Moseneke (note 4 above) at 317.

70 RH Coase ‘Economics and Contiguous Disciplines’ in RH Coase (ed) (note 64 above) 34 at 37.

71 Justice Posner cautioned that “...the taste for fact that I would like to see developed in judges and law pro-
fessors will turn to gall if unaccompanied by a taste for theory — not normative theory, so not what passes
for theory in constitutional law, but positive theory, economic or otherwise, that guides the search for sig-
nificant facts’. See RA Posner Overcoming Law (1995) at 427.

72 S Liebenberg ‘The Right to Social Assistence: The Implications of Grootboom for Policy Reform in South
Africa’ (2001)17 SAJHR 231 at 254.

73 Liebenberg (note 72 above) at 241.

74 Liebenberg (note 72 above) at 256.
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Economics can provide the positive theory needed to complement legal theory in these cases, as
has occurred in the USA in recent decades.”S Gauri provides a recent example of how positive
economic theory could be used explicitly in the service of justiciable social and economic
rights.”¢ She disputes the sometimes sharp delineation between an ‘economic approach’ to
social and economic rights that focuses on incentives and the role of markets and prices on the
on hand and a ‘rights based approach’ focusing on Constitutional Law on the other. In specif-
ic examples — Gauri considers health care and education provision in Brazil — the two approach-
es often require complementary interventions.””

There is no disagreement between the positive and normative approaches on the importance
of, for example, improved health care provision for all citizens, especially the poor. Whereas the
normative theories might emphasise the role of basic health care in almost any conception of a
decent and responsible life or appeal to the wide ranging ‘equality clause’ in the South African
Constitution, positive theories emphasise the importance of such health care as an enabling step
that allows a person to participate socially and productively. In practice the two approaches
would often meet, as in the TAC case where both normative and positive evaluation of the
existing government programme concurred. 78

Notwithstanding this scope for agreement, a constitutional court which hopes to encourage
transformation through justiciable social and economic rights will have to incorporate positive
theory when undertaking judicial review of positive programmes. The relevant positive theory
in such a case goes beyond the cost-benefit analysis often associated with economics’? to con-
sider the institutional nature of principal-agent problems80 associated with many policies.81
Indeed, Barberton contrasts two interpretations of ‘progressive realisation of social and eco-
nomic rights, from the perspective of economics, with the first focused on inputs and the sec-
ond on outputs.82 This distinction becomes non-trivial when considering the principal-agent
problem inherent to a focus on outcomes. From the principal-agent or ‘outcomes’ perspective

75 Posner (note 8 above) at 2.

76 V Gauri ‘Social Rights and Economics. Claims to Health Care and Education in Developing Countries’
(2003) World Bank Policy Research Paper 3006 at 3.

77 Gauri (note 76 above) at 11.

78 Minister of Health and Others v Treatment Action Campaign and Others (No 2) 2002 (5) SA 721 (CC) at
116, 122, 130, 131.

79 This perspective also moves beyond considering the social and economic context of the problem. While the
context is often an important part of the analysis, the institutional concern is explicitly dynamic and with a
dynamic analysis the present context can only ever be a starting point.

80 A principal-agent problem arises when one party (called the principal) is interested in certain ‘good’ behav-
iour by another party (called the agent) but the principal either has insufficient information or insufficient
means to ensure the desired behaviour by the agent. These problems typically occur when the agent’s goal
is unclear, unobservable or otherwise hard or expensive to monitor, or where the principal and agent have
different goals. In these circumstances, the incentive effect of the contract between the principal and agent
can have a material effect on the behaviour of the agent and hence the efficiency of the outcome from the
principal’s perspective. See JE Stiglitz ‘Principal and Agent’ in J Eatwell, M Milgate & P Newman (eds) The
New Palgrave Dictionary of Economics (1987) 966 at 967.

81 Principal-agent problems are central to the attempts at progressively realising many social and economic
rights. Education is a case in point in South Africa where a massive expansion in resources devoted to pri-
mary and secondary education has yet failed to deliver an improvement in the quality of education offered.
See S van der Berg & R Burger ‘Social Delivery in South Africa’ (2003) Stellenbosch Report prepared for
the CDE. By implication, judicial review of programmes related to these rights have to grapple with the insti-
tutional features of the policy that shape the incentives for public and private behaviour.

82 C Barberton ‘“Progressive Realisation” of Socio-Economic Rights’ (1999) 2 Economic and Social Rights
Review 1 at 2.
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the judicial review of programmes for the progressive realisation of social and economic rights
has to consider issues such as transparency, accountability, monitoring and other features that
affect the incentives of public and private behaviour under such programmes.

Solving a principal-agent problem requires explicit attention to the flow of information (and
hence focus on transparency and participation) to monitoring (with a consequent focus on
accountability and empowerment) and to the incentives created by any policy or judicial review
of that policy. It is the analysis of incentive effects which often distinguishes the positive ap-
proach from the normative approach when the emphasis shifts to moral hazard and adverse
selection considerations.

Principal-agent problems require a careful design of incentives to align the expected behav-
iour of the agent (the government in many social rights cases) with the goals of the principal
(the presently disadvantaged in a typical rights case). In positive economic theory it is institu-
tions which shape these incentives and it was argued above that rights can often be understood
as a subset of these institutions. However, there is no unique combination of institutions which
is invariably optimal for all societies or for the same society at different times. On the contrary,
the optimality of institutions — and hence of optimal role of social and economic rights —
requires a positive analysis of the existing matrix of formal and informal institutions, to ensure
that changes (motivated by an appeal to rights) do not create perverse incentives. Such an analy-
sis of incentives, information flow, transparency and accountability, is an application of a pos-
itive theory of social change, and the arguments of such a theory are what I have called the new
tools for the Constitutional Bench’ in this chapter.

New tools from the positive social science should, on the argument in this chapter, be added
to the tests of reasonableness which the Constitutional court has used in its judicial review of
social-economic rights cases to date, notably the Soobramooney,83 Grootboom84 and TAC8S
cases. The Constitutional Court spelled out this reasonableness test at some length in Grooi-
boom, arguing that:

...A reasonable programme therefore must clearly allocate responsibilities and tasks
to the different spheres of government and ensure that the appropriate financial and
human resources are available...Mere legislation is not enough. The State is obliged
to act to achieve the intended result, and the legislative measures will invariably have
to be supported by appropriate, well directed policies and programmes by the exec-
utive. These policies must be reasonable both in their conception and their imple-
mentation...balanced and flexible and make provision for attention to housing crises
and to short, medium and long term needs...those whose needs are the most urgent
and whose ability to enjoy all rights therefore is most in peril, must not be ignored
by the measures aimed at achieving realisation of the right...86

It is not possible for the Constitutional Court to carry out the judicial review envisaged by
its own test of reasonableness without engaging in positive social science.8” Absent positive

83 Soobramoney v Minister of Health, Kwazulu-Natal 1998 (1) 765 (CC).

84 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC).

85 Minister of Health and Others v Treatment Action Campaign and Others (No 2) 2002 (5) SA 721 (CC).

86 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) at para 39-44.

87 D Brand "The Proceduralisation of South African Socio-Economic Rights Jurisprudence, or “What are Socio-
Economic Rights For?’ in H Botha, AJ van der Walt & J van der Walt (eds) (note 3 above) fn 45 has sug-



New Tools for the Constitutional Bench 55

social science the Court will not be in a position to weigh intended and unintended conse-
quences — and the issues here are not those of cost-benefit analysis alone, but especially princi-
pal-agent problems. Further the Court would not know whether a proposed programme falls
within the set of reasonably conceived programmes without method and knowledge to judge
the empirical literature that evaluates such policies. Nor is this an attempt to push the Court
into a new field or endeavour. On the contrary, the Court is already practicing social science
when it implements its own reasonableness test.

VI Conclusion

In this chapter I argued that accepting the inclusion of socio-economic rights in a Constitution
such as South Africa’s with a transformative vision does not prejudge whether such transfor-
mation should be centralised or decentralised; socio-economic rights are compatible with both.
Understanding the actual transformation of societies, however, requires a positive theory of
social change and it was suggested above that economics could offer a successful positive the-
ory of decentralised change that can analyse the role of rights as institutions in social change.
This theory — drawn from the New Institutional Economics — does not model the same tension
between first and second generation rights in the process of social change as is often presumed
a priori in the legal literature. For this reason alone the theory would be useful to consider. But
there are two further reasons for including the New Institutional Economics in the new tools
of the Constitutional Bench, that is: it offers a logically and empirically successful positive the-
ory of social change and it informs the social science implicit in the Court’s own test of rea-
sonableness.

gested as much when he suggested that within a model of judicial review the standard of scrutiny in the
‘means -ends’ reasonableness model evidently adopted by the Constitutional Court operates on two levels:
first, an indication of how the Court will decide whether a programme is appropriately related to the stat-
ed goal and second, the burden of proof or evidence or persuasion that the Court will require of the parties
in such a matter. A positive theory of social science is well suited to addressing these questions.
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The Spirit of the Lord has been given to me.
For he has anointed me.

He has sent me to bring good news to the poor,
To proclaim liberty to the captives

And to the blind new sight,

To set the downtrodden free

To proclaim the Lord’s year of favour.1

I Introduction

A range of religions envision utopian societies as their ultimate goal. In the Torah, a time is pre-
dicted when a ‘river of justice’ will flood the land. Everyone will be given enough to eat. Each
person will receive a home. The weakest and poorest will have their dignity restored. Fighting
will cease, swords beaten into ploughshares and spears turned into pruning hooks. Even lambs
and wolves will lie down in peace.

This vision is reintroduced in Christ’s words quoted above some 1000 years later, where the
liberation of the poor and marginalised is singled out as a key indicator of justice, and a first
step towards peace associated with the ‘Lord’s year of favour’.

There are differing opinions about whether such theological idealism motivates quietism or
activism. Perhaps it relates to both. On the one hand, the difference between reality and such a
grand vision may seem too great, motivating a retreat into the fatalist acceptance of the pow-
ers to be — in the hope that God, one day, will intervene. Utopian visions can become the opium
of the masses. Seeing no real hope, people find religious solace in beautiful dreams.

On the other hand, for ‘court theologians’ whose interests are represented by those in the
pound seats, the temptation to become defenders of the status quo often results in compro-
mised, muted social critique. Since the Constantinian era first saw Christianity become the offi-
cial faith of the Roman Empire, every regime has had ‘court theologians’ who, in God’s name,
specialise in justifying the unjustifiable.

But there have always also been the extremists, who seek change that destroys more than it

1 Lk 4:18-19.
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builds. The Crusaders left a trail of destruction in the name of social justice. Believing that theirs
is the only truth, fundamentalist believers in this mould have, over the ages, resorted to un-
precedented violence in the name of justice — and often achieved the opposite.

This essay explores some of the conditions under which theological discourse facilitate pos-
itive activism. We are interested in a particular type of change — towards a fairer, more inclu-
sive society, in fairer, more inclusive ways. The process is vital. We see inclusivity, as it takes
shape in the logic and discourses of reconciliation, as a precondition, an enabler, of justice.
Justice is forged from consensus and through cooperation. It is by working together that adver-
saries create the conditions for growth and prosperity.

Without revisiting the protracted debate about the relation between theory and praxis, the
assumption is that political praxis and academic theory do, in fact, exert influence on one
another. We assume that theoretical reflection influences policies and practises, whether as
source of, or as reflection on, praxis.

Provided it finds it own voice, therefore, theoretical theology (but not abstract theology!) has
a distinctive contribution to make to the quest for multifarious dimensions of justice.

To concretise the discussion, I choose to focus specifically on Christian theology within the
South African context. South African Christianity has produced liberating theologies, and, as
we know only too well, deeply oppressive ones. This history emphasises the importance of ask-
ing about the ‘ground rules’ for theological contributions towards social justice — in order to
ensure both positive impact on society, as well as truthful witness to its own nature.

It remains perplexing that progress towards social and economic justice is not more rapid. In
the first section, I analyse this malaise by distinguishing between material and political imped-
iments to justice. Political rights are, generally, better institutionalised than economic or social
rights. Yet, it is often the lack of political will that impedes the progress of social and econom-
ic justice. At the heart of this failure to act, I claim, lies a moral impasse that is central to the
theological task.2

2 This lack of will to create a better world is highlighted in a crucial report, Human Security Now, presented
to the United Nations Secretary-General, Kofi Annan on 1 May 2003 by the Co-Chairs of the Commission
on Human Security, Sadako Ogata and Amartya Sen. The Sunday Independent, at the time, called it ‘prob-
ably the most important document yet drawn up by an influential group of global citizens concerning the
future of humanity’. The findings of the Commission concerning Africa were based on wide-ranging inter-
views with citizens in 14 African countries, representing 26 % of African nations. The commissioners sought
to answer the question: “What makes people secure or insecure and what interventions are needed to address
people’s concerns in this regard?” Top of the list, not surprisingly, came poverty and lack of basic services,
followed by violent conflict, refugees, poor governance, political instability and human rights abuses.
Interestingly however, participants identified leadership, spirituality and morality, dignity and inter-group
relations as the key to an African understanding of human security. The extent to which this seminal report
identified the way forward in terms of relational matters, rather than material challenges, is telling of the
measure to which material and human challenges combine to form the agenda for human development in
Africa today. This is an important insight, not only for political analysts, but also for religious scholars and
leaders seeking to define the role of faith in the development of Africa. It seems to open an opportunity for
faith-based communities in the public arena and removes doubt that subjective aspects of human develop-
ment have a role to play in Africa’s renewal process. The Commission on Human Security was established
in January 2001 through the initiative of the Government of Japan and in response to the UN Secretary-
General’s call at the 2000 Millennium Summit for a world ‘free of want’ and ‘free of fear.” The Commission
consisted of twelve prominent international figures. The full report is available at http://www.humansecuri-

ty-chs.org/finalreport/index.html.
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II South Africa and the Growing International Consensus
on What Needs to be Done

Part of the build-up towards a ‘Scenario 2015’ planning exercise of the United Nations in
March 2005, was to identify ‘signs of hope’ for those concerned with the promotion of justice.
One prominent such sign was the growing international consensus on developmental priorities
for the next ten years. These priorities, known as the United Nations Millennium Development
Goals (MDG), represent significant international consensus on global priorities on the road to
a more just world.

Ratified by heads of State and Governments and adopted by the UN General Assembly in
New York on September 8, 2000, the Millennium Declaration states that signatories are ‘deter-
mined to establish a just and lasting peace all over the world’. 3 To achieve this, six fundamen-
tal values are identified, namely: freedom, equality, solidarity, tolerance, respect for nature and
shared responsibility. The further formulation of eight specific Millennium Development Goals,
along with an action plan, represents a significant achievement. Never before has there been
such wide consensus about how to eradicate poverty.4

South Africa’s development project has taken root in and continues to be shaped by this new
international idealism. How do South Africa’s achievements to date compare to the MDG?

The feat of uniting warring adversaries in a single body politic that enjoys the support of the
majority of South Africans, and that is based on a progressive Constitution, the writing of which
was itself an exercise in democratic participation, remains the envy of many. That the transition
was further cloaked in the discourses of reconciliation, accountability (albeit limited with
amnesty provisions) and justice — representing an impressive framework for post-conflict recon-
struction — moved even the most cynical observers to admiration. Add to this the operationali-
sation of some of the world’s most expanded service delivery programmes such as housing, pri-
mary health care and educational restructuring. On top of this, fiscal discipline and frugal gov-
ernment spending have created the conditions for economic growth now perched at somewhere
upward of 4% in a climate inspiring growing investor confidence. Is the miracle continuing?
Many would seem to think so, and there seems to be plenty of reasons why they may be right.

Yet, on the flipside, unlikely names such as Diepsloot and Phomolong have become symbols
of growing discontent about the pace of service delivery that, ten years into democracy, is yet
to touch the lives of many deeply poor communities. Perceptions, rightly or wrongly, that they

3 http://www.un.org/millennium/declaration/ares552e.htm.
4 To this end, the UN resolved, by 20135, to:

1 Halve the proportion of world’s people whose income is less than one dollar a day, and the proportion of
the people who suffer from hunger.

2 Ensure that, by the same date, children everywhere, boys and girls alike, will be able to complete a full
course of primary schooling

3 Ensure that girls and boys will have equal access to all levels of education.

4 Have reduced, by the same date, maternal mortality by three quarters, of their current rates.

5 Have reduced, by the same date, under-five child mortality by two-thirds, of their current rates.

6 Have, by then, halted, and begun to reverse, the spread of HIV/Aids, the scourge of malaria and other
major diseases that afflict humanity, to provide special assistance to children orphaned by HIV/Aids.

7 Have achieved, by 2020, a significant improvement in the lives of at least 100 million slum dwellers as
proposed in the ‘Cities Without Slums’ initiative and by the same date, to halve the proportion of the peo-
ple are unable to reach or to afford safe drinking water.

8 Develop an open trading and financial system that is rules-based, predictable and non-discriminatory.
This includes a commitment to good governance and addressing the special needs of the least developed
countries. For more information, see http:/www.un.org/millenniumgoals/.
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represent the ‘forgotten people’ are reinforced by the apparent infrastructural muscles, power
lines, telecommunication grids and roads, bulging around them, but failing to make any direct
impact on their lives. The sudden and fabulous wealth of the black elite, coupled with the South
African government’s direct involvement in many parts of Africa, creates the impression of a
jet-set elite that has relegated the original goals of the RDP, and even more treacherously, the
liberation movement, to the back seat. Compounding this scenario of deepening poverty are the
twin social scourges of HIV/AIDS and violent anti-social behaviour, including organised and
domestic crime. The implosion of South Africa’s neighbour and main regional trading partner,
Zimbabwe, to levels of political anarchy and economic meltdown reminiscent of apartheid
South Africa, has not helped either.

How does one make analytical sense of this complex situation? The Institute for Justice and
Reconciliation, recognizing in its mission statement that reconciliation and justice are inter-relat-
ed goals, produced a first-of-its-kind report in 2004 to investigate some of these issues. Entitled
Taking Power in the Economy — Gains and Directions, this publication forms the first in an annu-
al series of Economic Transformation Audits (TA) to hold up the mirror to the nation as a whole
and ask: How are we doing in our quest towards a more socially and economically just society?

This study was born in an attempt to move beyond simplistic assessments, either uncritical-
ly positive, or one-sidedly negative. Four areas are assessed critically in terms of progress since
1994. These are unemployment, poverty, inequality and education. 3

As may be expected, the findings present a mixed scorecard. In terms of unemployment, the
TA shows that despite the fact that a million new jobs had been created since 1994, the num-
ber of jobseekers have also exploded, mainly as a result of rising rural deprivation and a steep
incline in women work seekers. There is an increasing demand for skilled workers, but low-
skills job have declined.

These conditions have contributed to more poor people in 2001 in South Africa than in
1996. With some spectacular advances amongst those who have benefited from empowerment
and fresh business opportunities, this reality has resulted in increasing inequality since 1996.
Despite Black Economic Empowerment, the average African income as a percentage of white
income fell to 6.99%. These negative findings need, however, to be balanced with massive
increases in access to services to the poor.

The TA shows that economic growth has been slow but steady, while inflation steadied
downward. The TA claims further that the current BEE (Black economic empowerment) strat-
egy is not yet an anti-poverty strategy. It is (still) largely a redistributive strategy. The current
policy is therefore appropriately shifting towards a more broad-based approach, with empha-
sis on skills-development, preferential procurement, employment equity and job-creation.

Dubbed the ‘broken link’ by the TA, education has delivered relatively disappointing results
towards producing a better-educated workforce with more mathematically skilled members.
Schooling is not giving the youths the skills they need to embrace developmental opportunities.
With more than 20% of the annual budget allocated to education, better output was envi-
sioned. The problems seem to have to do with quality of teaching, availability of textbooks and
school management.®

5 S Brown and A Folscher Taking Power in the Economy — Gains and Directions (2004) at xi.

6 A 2005 Nelson Mandela Foundation/HSRC Report, Emerging Voices: A Report on Education in South
African Rural Communities, asked 4332 respondents, including many teachers about the most important
problems that teachers face. In first place, with 71% support, is lack of teaching aids, and second, at 60%,
is lack of cooperation from parents.
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So, is South Africa a more just society than ten years ago? Probably yes. Is there a sufficient
concentration of minds on the eradication of poverty to ascertain that South Africa does not slide
back into slow decay and anarchy? Probably not. We are not yet displaying the levels of societal
consensus and efficiency required to deal with poverty within the timeframe allowed for by the
UN referred to above or appropriate to the available political capital. The haunting question
remains: given the high stakes, why is there not a broader and deeper sense of urgency to fight
inequality, poverty, bad education and unemployment? This lack of urgency is not unique to South
Africa; in fact, South Africa is probably more engaged with the fight to end poverty than most,
and yet, even here, it seems unlikely that we will have achieved our goals by 2015.

Early global assessments on progress towards the Millennium goals have also met with disap-
pointment. It is no surprise therefore that implementation strategies are coming under scrutiny. 7

The debate is no longer about what needs to be done. It is now about when and through whom
these goals are to be achieved— and how role players will be motivated to contribute. In South
Africa, too, everyone seems to be in agreement that the poor should be helped. There is even agree-
ment about who should do what and by when. The challenge remains to put into action these plans
within an acceptable timeframe. The quest for justice, particularly equity, seems now more than
ever, to be about political and moral stamina — and this where the debate becomes complex.

III Two Possible Causes of the Malaise:
Traumatised Societies and Growing Inequality

A fundamental premise to help identify root causes of this malaise is the distinction between
socio-economic (material) and more subjective dimensions (political will, human capacity) of
justice. I contend that focusing on the former to the exclusion of the latter is a recipe for non-
delivery. Socio-economic justice is not simply about the achievement of material challenges,
infrastructural backlogs and trading links, vital as these are. Amartya Sen reminds us that devel-
opment is about more than material reconstruction and development.8 It is about the restora-
tion of human dignity and freedom, about fostering the capacity to choose lives that we value.
Development, properly understood, is about more than creating economic opportunity. It is
about creating the opportunities to become economically active.

The multi-dimensional process of human development lies at the heart of the quest for jus-
tice. In biblical terms there can be no justice without genuine peace, and peace starts with
change in the hearts and minds of people. Development harbours profound political, social and
psychological challenges for developing as well as developed countries. Yet, these dimensions
are often overlooked.

7  On January 17th 2005 the most comprehensive action-plan yet to achieve the Millennium Goals was pub-
lished. A blue-ribbon team of 265 of the world’s leading development experts drew up a package of scores
of specific cost-effective measures that together could achieve the Millennium Goals. The prelude to this
action plan states: “We have the opportunity in the coming decade to cut world poverty by half. Billions
more people could enjoy the fruits of the global economy. Tens of millions of lives can be saved. The prac-
tical solutions exist. The political framework is established. And for the first time, the cost is utterly afford-
able. Whatever one’s motivation for attacking the crisis of extreme poverty—human rights, religious values,
security, fiscal prudence, ideology—the solutions are the same. All that is needed is action. ‘The experts who
contributed to this huge undertaking has shown without a doubt that we can still meet the Goals - if we
start putting this plan into action right now’ said Prof JD Sachs, who leads the project.

8 A Sen Development as Freedom (1999).



Social Justice and Theological Method 61

Thus, the failure to take into account the human factor in human development may be the
cause for many retarded delivery processes. The importance of the human factor begs a num-
ber of questions of all parties involved; the disempowered, the freshly empowered as well as the
empowering:

® Developing countries struggle to find ways to empower people to embrace opportunities.
Justice seems to require integrated restoration and healing processes where people explore
ways to overcome bad memories, internalised forms of dehumanised identity and stereotyped
divisions associated with intense suffering, oppression or violation. But these strategies seem
thin on the ground.

@ Developed countries, on the other hand, need to find ways to generate moral, political and
economic solidarity that supersedes citizenship. There is an urgent need for a fairer and more
accountable international trading and governance system where richer nations take steps to
ensure greater power sharing and a more equitable international order. What is needed is a
deeper sense of solidarity between the rich and the poor. Too much involvement by the rich
in the affairs of the poor still bears the hallmark of patronising charity born of a lack of in-
depth exposure, understanding and solidarity. Frightening and growing inequality may ex-
plain deepening incomprehension and solidarity, despite a veritable explosion in news cov-
erage and other global forms of information flows.

These challenges exceed the normal ambit of political and economic activity. It requires ‘the extra
mile’. Their unusual, ‘out-of-the-box’ character causes these challenges often to be ignored, but,
left unattended, they have the potential to undermine the quest for justice.

Justice includes the overcoming of the trauma associated with extreme poverty, oppression
and violence at both personal and public levels. For anyone who doubts the intensity of per-
sonal trauma caused by poverty, consider the following anecdote, recorded in an interview of
the Institute for Justice and Reconciliation:

My mother would come home to the six of us with one plate of food from the
Madam. We would stand around her and hold out our hands. She would then divide
the plate into six portions and place the pieces of food, bit by bit, into our open
hands. Other nights, when there was nothing, she would keep up our spirits by boil-
ing water with a brick or stone in the pot. Occasionally she would “test” the stone
in the pot with a fork to inform us that the potatoes were not soft yet. At least we
fell asleep with the hope that food would be on the table soon.

This trauma is often exacerbated by political oppression and violence, gross inequality and
social isolation all phenomena commonly associated with the poorest of the poor communities
in developing countries.

The subjective dimension to development goes beyond the psychological. Trauma works
itself into the fibre of the social and political institutions of a society. Thus justice becomes a
question of social transformation. It is not just about the healing of individuals. It is about
social reconstruction and impacting the ethos of collectives. The systemic, structural dimensions
of injustice remain embedded in the fibre of developing countries. To this end, turning decrepit
and biased institutions into inclusive, transparent and democratic ones is one of the main chal-
lenges of development efforts the world over. Institutionalised power-relations originating from
an unjust past naturally resist such moves towards equity. Integration of former enemies at all
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levels of society becomes a central task. The question becomes: how does one facilitate condi-
tions where former enemies may develop into business partners or opposition politicians with-
in a democratic framework?

A reconciliatory ethos envisions cycles of deepening engagement across divisions. A lack of
this ‘reconciliatory ethos’ contributes, I contend, to unsustainable development. It explains the
perplexing lack of enthusiasm, despite declarations to the opposite, of potential beneficiaries of
development, as well as of potential drivers and donours. Justice requires solidarity and inclu-
sive processes adhering to the logic of reconciliation, where the dignity of people is recognised
and restored.

We have a goal — we even have a plan. Yet we seem to lack the will to travel this road. The
flesh is strong, but the spirit, seemingly, remains weak. Can theology help to motivate people
towards the extra-ordinary efforts it will take to conquer human deprivation?

IV Theological Possibilities

In his Theology of Reconstruction, Charles Villa-Vicencio reminds us that responsible theology
has to be utopian. Priests are obliged to be turbulent and annoyingly visionary in even the most
socially responsible societies. And yet the church must also be realistically committed to what
is attainable here and now as part of a greater vision.”

Utopian ideals, whatever the source, continue to have a role to play in the fight for justice.
For one, they are able to rule out complacency and fatalism, and continue to spur social change.
At the same time, utopian zeal can be dangerous. Emil Brunner writes that: ‘Christians cannot
“sanctify” the world, that is, humanity, in such a manner as they sanctify themselves’.10

In what follows I unpack four traits, describing basic features of a theology for human devel-
opment that may serve to help overcome some of the psychological, political and moral obsta-
cles that lie at the root of the malaise of realising integrated justice for all.

The four traits each have a thematic texture: each have a content that is derived from a par-
ticular understanding of what is central to Christian theology. Each trait also has contextual rel-
evance with the potential, so I contend, to have real impact on the social, political and moral
landscapes we inhabit.

The allocated space does not permit an extended application of these theological traits to the
quest for justice. Moreover, the author is no development specialist. Yet, guidelines are pre-
sented and preliminary observations made about how a theology shaped by particular concep-
tions of grace, truth, hope and justice may serve the cause of socio-economic justice in the twen-
ty-first century.

Remarkably, it is now possible to envision the implementation of the UN’s MDG’s. In South
Africa’s case at least, this task requires an enormous, concerted and unremitting effort. How
can this be sustained? The temptation to rest on the laurels of South Africa’s considerable
achievements grows only stronger with time. Stamina — political, moral and social — is required
if the fight against poverty is be overcome. When operating, in the precarious space between
fatalism and idealism, theology can foster responsible and creative contributions to the promo-
tion of justice.

9  CVilla-Vicencio A Theology of Reconstruction — Nationbuilding and Human Rights (1992) at 31.
10 E Brunner Dogmatics (1950) at 315.
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(A) GRACE

To be a voice for justice, theology needs to recognise itself as teleological. This is no convenient
innovation. Theology is, in fact, teleological — always pulling towards a goal — always beyond
itself. Theology is not content to refer to truth. It seeks to realise this truth. It does not rest until
the goal is achieved. It longs and works for ideals it realises cannot be achieved immediately.

Importantly, this dynamism does not depend on observers or admirers of theological truth.
Theologians cannot sustain this restlessness. It is the object of theological enquiry itself that
pulls, pushes and cajoles. Encountering the object of theology is transformative.

But how is this restlessness to be understood? What is it that theology pushes towards?
What/who is doing the pulling? Karl Barth, the Swiss theologian whose writings profoundly influ-
enced 20th century theology, and who wrote in the time of deep social change in Europe between
the first and second World Wars, claims that theology’s central focus is to be found in grace.

Writing in 1918, as the hazy religio-cultural chauvinism that dominated Europe up to then began to
dissolve, Barth seeks a uniquely Christian truth — something to distinguish itself from the folly of Euro-
pean self-aggrandisation, and from forms of liberal theology absorbed into the culture of the time.

Barth’s starting point is that humans have no capacity to enter into a relationship with
God.!1 Any link with the Divine has to be given to us from beyond ourselves. Once established,
a relationship with the Divine cannot be ‘owned’. Theological truth never belongs to theolo-
gians — it remains a free, unexpected gift whereever it occurs.

Although grace falls beyond human capacity, it does not override or diminish humanity. In
fact, it draws humans beyond themselves into communion with God and fellow human
beings.12 God’s grace is the condition for human fulfilment, not the negation thereof. Human
fulfilment, viewed theologically, lies beyond what is possible for human beings to attain or to
become. Precisely because theology draws us towards this fulfilment, it remains restless. When
theology relinquishes this restlessness, its distinctive contribution is lost.

This happens when grace is no longer the focus. Theology becomes a ‘moralistic affair’, ‘indif-
ferent to the question of man itself’, the question of human suffering and misery.13 Fully institu-
tionalised, it becomes the voice of the well endowed and powerful. Therefore grace — as embodied
in Jesus Christ — favours the poor and marginalised almost to the point of prejudice.14 The essence
of the restlessness of true theology is found in its passion for the excluded, poor and marginalised.

This also means that reconciliation — humanising engagement over divides — occupies a cen-
tral place in Barth’s thought. God crosses, in freedom, the divide with the human race and
establishes a new humanity. God shows solidarity with human beings in their hopelessness, cre-
ating a new humanity through reconciliation. The restoration of justice coincides with the
restoration of reconciled community, of restored fellowship.

“Why Jesus’s existence was so unsettling on every side was that He set all programmes and
principles in question’, writes Barth. To this end, ‘he enjoyed and displayed a remarkable free-
dom...He simply revealed the limit and frontier of all these things — the freedom of the
Kingdom of God. He existed in freedom and summoned others to it.’15

11 K Barth Church Dogmatics (1960) at 238.

12 G Hunsinger How to Read Karl Barth — The Shape of His Theology (1991) at 31f.

13 See DJ Smit ‘Paradigms of Radical Grace’ in C Villa-Vicencio (eds) On Reading Karl Barth in South Africa
(1988) at 33.

14 Smit ‘Paradigms’ (note 13 above) at 23.

15 Smit ‘Paradigms’ (note 13 above) at 24. These quotations are from Barth (note 11 above) at IV/2.
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Theology needs to be vigilant. When it is no longer determined by grace and becomes a self-
reliant system of thought, it loses the dynamism that is the hallmark of divine grace. Public the-
ology, aiming to promote socio-political justice, needs to orientate itself continuously towards
this gift of grace. Above all, a theology steeped in grace realises its own needs and imperfec-
tions, opening the door to deeper solidarity with those whose needs are perhaps emphasized by
socio-economic deprivation and injustice.

(B) TRUTH

Yet grace can be cheap. When all is forgiven and accepted, when accountability dies in the
cheap embrace of amnesia, the violation of human dignity becomes permanent. A justice built
on forgetting injustice is not only unlikely to survive, it is fundamentally flawed. The restora-
tion of human dignity, after periods of gross injustice, requires a search for truth and for
acknowledgement, however hesitantly, however relative, however perspectival. A theology of
human development has to compliment its focus on grace with a focus on truth.

Truth represents more than a focus on neglected facts about degrees of poverty, suffering or
violation. It is about creating the space for the oppressed to speak out for themselves, and for
them to become conversation partners in the formation of the strategies to establish justice. The
Truth and Reconciliation Commission understood its mandate to be the mediation of forgotten
voices. To some extent (and with many shortcomings) it did succeed to bring these voices into
the mainstream. Ten years later, there is again a need for South Africans to listen carefully.

In our current political climate the voices of the poor and marginalised need amplification.
But this requires mediation. These truths are not easily heard or understood. Communication
between the disempowered and the rich and the poor cannot be taken for granted, for it has to
cross the chasm of inequality that runs through the heart of the South African society, render-
ing it one of the most unequal in the world.

Theology may provide such mediation precisely because its truth-claims are inherently
accommodating and inclusive. Theology’s ‘modest truth’ is a result of the nature of the way that
God reveals Himself to the world, at once hiding as much as it reveals. God’s truth may be pres-
ent in our world, but it is a subtle, ‘hidden’ presence, as Barth explains:

The veil is thick. We do not possess the Word of God otherwise than in the mystery
of its world-involvement. ...Its form is not a suitable but an unsuitable medium for
God’s presentation of Himself. It does not unveil, but rather veils it.16

The moment theological truth is captured, it dies. God’s truth breaks into human discourse, in a
miraculous way, that is, through none of our doing, despite the fact that language ‘seen from our
side’ has no capacity to produce the kind of truth-claims that would encapsulate the Divine, says
Barth. God’s revelation remains God’s mystery.l” Thomas F Torrance writes about this concept of
truth:

Behind all this questioning on Barth’s part lies a deep humility before the face of
Truth: in his recognition that the Truth will not and cannot be mastered by our dis-

16 Barth (note 11 above) at 188.
17 SF du Toit Ideas of Truth and Revelation in the Light of the Challenge of Postmodernism (University of
Oxford: DPhil Thesis, 1995) 157.
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tinctions and formulations, that we cannot give shape or form to the Truth, but that
we can only follow after it, and in his recognition that all our expressions and expo-
sitions of the Truth are human attempts that fall far short of the Truth itself, so that
far from resting content with what we have already done, we are driven on by respect
for the Truth...18

Theological truth’s inherent modesty enables it to venture into public space, often in secular
guise, to facilitate the truths of those who are not often heard. Political discourse falls back into
the relativisation of non-derogable human rights most easily, when voices from the margins of
society are not appropriately accommodated within public dialogue. South Africa has a remark-
able record of failure as well as achievement in this area. To dwell on the positive: we know
that over two million submissions were received during the writing of the 1995 Constitution,
making this one of the most inclusive such processes ever. The Truth and Reconciliation
Commission saturated middle class living rooms for two years with tales of sorrow and loss
from the very margins of society, in a manner unprecedented internationally and making it
impossible for any South African to claim with any credibility that he or she does not know
that terrible things happened to others in the past.

But how much do we really know about poverty today? How prevalent are the voices from
the margins of society today? Everybody claims to speak on behalf of the poor, but who really
does? How aware are we about the true extent of trauma associated with poverty; trauma that
at times matches the trauma associated with gross human rights violations such as murder,
rape, abduction and torture? Poverty, indeed, is daily torture. It is the murdering of dreams and
personalities. It is the abduction from society, of millions of talented people. It is the rape of a
nation. Can theology help to generate a national sense of urgency around poverty as did emerge
around political change?

Theological discourse needs to reflect teleological restlessness and pastoral solidarity, out-
spoken urgency and self-effacing modesty. Is this not a contradiction? How are these seeming-
ly conflicting traits to be reconciled? Can theology at once be forceful and self-effacing?

To this end, it may be helpful to examine the nature of Christian truth-claims more closely,
in order to understand how a nuanced reading of scripture can in fact yield truth-claims that
are forceful, yet modest.

Theology drinks from different fountains: scriptures, traditions of interpretation and praxis,
contextual demands and dialogue with other faiths. Amongst these sources, theologians tend to
prioritise scripture. Scripture is often held as the norm according to which other theological
norms and sources are judged.

Scripture, however, presents anything but simple, hegemonic norms. Containing a library of
sixty-six books, produced over a period of more than 2000 years in many different parts of
world, and recorded in an array of languages, it covers a historical epoch stretching back into
the very origins of human memory. A litany of characters, narratives, perspectives, positions
and ethical frameworks confronts the systematic reader of the Biblical canon.

Yet, despite this indelible diversity, scriptures offer a number of longitudinal themes and per-
spectives that cut across books and epochs. The identification of these synthetic concentrations
of ideas is central to the task of systematic theology.

Theology has, to this end, embraced the ‘scopic nature’ of scriptural hermeneutics. The sco-

18 TF Torrance Karl Bath: An Introduction to his Early Theology, 1910-1931 (1960).
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pus is a longitudinal theme or perspective singled out as the heart of the message and intention
of all sixty-six books and serves to provide the singular hermeneutical frame within which the
entire collection of scriptures needs to be interpreted and understood. A Christ-centric scopus,
for example, focuses on the person and words of Jesus Christ as the prism through which all
scriptures are understood.

This is not an arbitrary hermeneutical strategy, but is rooted, so theologians believe, in the
world presupposed by scripture itself. The Judeo-Christian world, in which the Bible has its
roots, operates with a fluctuating, dynamic view of history. It is into this ever-changing arenas
that Hebrew sees divine truth seeping, little by little, and with sensitivity to the fragile concep-
tual frameworks that constitute human understanding. This hermeneutical strategy is shared by
Christian theologies of many different persuasions, including some of the most dominant tra-
ditions in South Africa.

It differs from a fundamentalist approach where the very idea of a scopus is rejected. Seeing
nuanced hermeneutical readings as undue human interference with the Divine Word, funda-
mentalist theology claims to take each word, each passage and each narrative of the Bible as
the literal, unchanging and eternal word of God.

Yet there is an evident irony in the way this reading of scriptures plays itself out. Funda-
mentalists achieve exactly what they seek to avoid. Their effort to ‘purify’ theology of human
perspective in fact serves to obscure and entrench the pivotal role of subjectivity in the reading
of scripture. Because it equates divine truth with the immediate, subjective encounter of read-
ing the Bible (of whatever truth emerges there and then) the context within which the reading
takes place becomes all-important. And yet, from a fundamentalist perspective, this impact of
context is not only ignored, but vehemently denied. As a result, the dominant voices in a par-
ticular context become the voice of God. The result: fundamentalist truth-claims render theol-
ogy more relative, not less. The Truth With Which There Can Be No Argument, is a truth that
emanates from intensely private, deeply parochial positions of leaders powerful within their
own groups of followers, but usually situated on the fringe of society.

The ideological opposite to fundamentalism is radical relativism,!® where theology relinquish-
es any pretence to truth that is not in every respect cultural and contextual. Scripture as a whole
loses priority and competes, on equal footing, with all other sources. In this approach there is a
real danger that theology will lose its distinctive voice and become just another weak mirage — a
second-hand version — of other disciplines such as sociology, anthropology or poetry.

Ironically the same danger of arbitrariness confronts the relativist theologian and his funda-
mentalist counterpart. To relativists, any hint of ‘truth’, any trace of the universal or transcen-
dent, is denied. Yet, in the place of the Divine, human subjectivity assumes the central position.

When opinion, speculation and perspective are acknowledged as the only social currency,
power once again takes the place of argumentation. Dialogue always presupposes moving
towards some form of ‘truth’ — inter-subjective and provisional as it may be. But when this pos-
sibility falls away completely, dialogue collapses into rhetoric of the most cynical kind. Even
Foucault reminds us never to give up our quest for truth. In the Nietzschean context of radical
relativism, whoever possesses the largest megaphone (or gun) normally wins the argument.

The advantages of a more sophisticated, scopus-defined hermeneutics now become clearer:

19 See for example TJJ Altizer The Genesis of God — A Theological Genealogy (1993); MCE Taylor Erring: A
Postmodern A/theology (1984); D Cupitt The Long-legged Fly (1987); D Griffen Primordial Truth and
Postmodern Theology (1989). See also G Ward (ed) The Postmodern God: A Theological Reader (1998).
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Admitting to the perspectival nature of all theological truth, makes for more transparent and
honest dialogue where presuppositions can be voiced and influenced.

Admitting to perspectival readings of theological sources opens the door for contesting inter-
pretations, and limits the possibility for hegemony and tyranny in the name of God’s truth.

Scopus-hermeneutics also helps to negotiate the vast historical and contextual differences
and even paradoxes found between different scriptural passages. It allows for progression of
truth and insight and can therefore identify certain prescriptions as time-bound and culture-rel-
ative whilst others can consistently be identified as culture-relativising.

Scopus-hermeneutics counters radical relativism and proclaims, in an era of rampant nihilist
consumerism, the elusive presence of transcendent truth.

Scopus-hermeneutics thus creates the conditions for genuine inter-subjectivity — the proper
breeding ground for theological truth. This is a position between the tyranny of absolute, objec-
tive truth with which there can be no argument, and the different tyranny of radical subjective
relativism; a space where the possibility of argumentation falls away.

‘Knowing-in-part’ is the forte of good theology. The science that finds its orientation in the
face of God can only see its truth as ‘a poor reflection as in a mirror’. If theology knows any-
thing, it is that truth finally lies beyond us. It is not a carrier of truth, but a pointer, self-effac-
ing, to divine words that can never be repeated, to divine presence that remains hidden and to
a divine community that remains scattered.

It is therefore, in its best moments, a troublemaker in the company of those ‘who know’: pos-
ing questions, unravelling arguments and exposing those voices of the marginalised and
maligned not often heard. This is what it is called to do. When things go wrong, and theology
tries, like a slightly awkward child, to ‘fit in with the rest’, to develop certain knowledge and
pose proudly in the conceptual designer wear of its age, it invariably comes to grief. Like the
awkward child, when it struggles to assert itself, it usually does so with too much force.
Theology is a tricky business.

(c) Hore

Up to now human development and the quest for justice have been used virtually interchange-
ably, as if the one implies the other. Of course, this is not always the case. Not all development
is just. Development is mostly inherently ambiguous and its impact on humanity has positive
as well as negative effects. Social development is an unstoppable reality, that proceeds with or
without moral input. Economic development is also a self-propelling phenomenon, operating
with or without moral guidance.

Justice calls for a certain kind of development, associated to some extent with integrated
visions of development presented by Amartya Sen and others mentioned above. This human-
focused development, aiming to restore human dignity, is in my view central to the Biblical call
of justice.

There is considerable difference of opinion about how successful such development efforts
can be expected to be in the long term. Some claim that South Africa will remain, certainly for
the foreseeable future, fundamentally unequal. Others predict a speedy eradication of poverty,
with social services up and running within the decade; coinciding with a proliferation of
employment, improved education and growing industrial output.

Who should be believed — the pessimists or the optimists?

Theologies that believe the pessimists offer options for utopian withdrawal with strong
dosages of what Karl Marx would call ‘opium for the masses’; feel-good, emotionally soothing
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fellowship where people gather to anticipate reward in the after-life. In this life justice will
always be but a dream.

Theologies that believe the optimists tend to align with activist groups in society who often
are radically critical of mainstream society and post-apartheid policy decisions, but who are
often short on engaged, constructive proposals for change.

What does theology base its hope on? A negative historical prognosis typically coincides with
an emphasis on human depravation and sin. A positive prognosis typically emerges from an
emphasis on the inherent goodness of people, on some concept of the image of God that all
people carry. Importantly, what one expects from human development, what we dare hope, is
largely based on these anthropological foundations.

Anthropology is therefore worthy of special focus. Formulating a Christian anthropology has
been the aim of countless volumes of theology, but it remains a highly complex task — not least
in the context of a transitional society emerging from oppression and violence. Social change of
this magnitude and depth typically gives rise to deeply complex anthropological phenomena.20

Classic theological debates, ranging on the spectrum outlined above, traditionally paid a lot of
attention to the epistemological foundations of anthropology. This has often resulted in the ques-
tioning of the relationship between divine revelation, theology and anthropology. Can God be
known in and through the human spirit, or can the human spirit only be known in the light of Di-
vine Self-revelation? The former position, a classic tenet of liberal theology, was described by Lud-
wig Feuerbach as nothing else than a projection of the human self against the screen of eternity:

Religion, at least the Christian, is the relation of man to himself, or more correctly to his
own nature... The divine being is nothing else than the human being, or rather, the
human nature purified, freed from the limits of the individual man made objective... All
attributes of the divine nature are, therefore, attributes of the human nature. 21

For Feuerbach, theology is anthropology. Such reductionism invited sharp reactions, not
least from Karl Barth and his Neo-Orthodox colleagues early in the 20th century. They insisted
that theological anthropology could never exist as an independent subject. Humans could never
know themselves without prior knowledge of the Divine. In fact, without the Divine, the human
being is not even an object of knowledge. To them, anthropology is an extension of theological
descriptions of divine revelation.

The resolution of this debate lies outside the scope of this essay. Whilst acknowledging the
different positions, the key question for us is whether this and other theological debates pro-
vide us with substantive anthropological insights, however derived, that could help guide and
stimulate responsible efforts towards social justice.

Perhaps it will suffice to say that following Barth in his epistemological agnosticism (we can

20 Victims of human rights violations frequently do not have the emotional strength to face deep change or
ambitious development programmes. Formerly disadvantaged citizens often suffer from a lack of confidence
and skills. Beneficiaries of past injustice often feel a sense of moral condemnation and mourn a loss of priv-
ilege or power. They either feel unable to contribute to the new order or take refuge in a secluded, priva-
tised environment — not infrequently sponsored by theologies of a different nature. Some ex-combatants fail
to be integrated into society long after the battles are over. They often become dependent on the welfare,
or resort to violence and crime. Perpetrators of gross human rights atrocities may seek to subvert the new
order, to avoid prosecution or consider ways to pursue violence through other means. They may also sim-
ply withdraw.

21 L Feuerbach The Essence of Christianity (1989, first published in 1841) at 14.
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never fully know Divine truth) does not necessarily imply that we follow him in his extreme
anthropological assumptions, where the very possibility of a contact point in the human spirit
with the Divine is vehemently denied.

It is possible, I contend, to hold onto Barth’s epistemological modesty but at the same time
develop some form of positive anthropology, perhaps shaped by the concept of the universal
image of God. Created in God’s image, people all carry the ability to and propensity for rela-
tionships. When God’s word goes out into the universe, it finds a response in kind only at one
point: the human spirit. Created to be able to respond to the words from God, and thus to enter
into a relationship with the Divine, human beings carry an inherent, indestructible ability to
relate. Even the most inhumane individuals never lose this capacity. They may deny it, abuse it,
or even actively seek to subvert it, but they cannot destroy it. This positive assertion about
human nature is a centre piece of many forms of Christian theology and remains the starting
point of many prominent and sophisticated theories of human nature. I use the word ‘sophisti-
cated’, precisely because it creates a nuanced view of human nature as neither totally depraved,
nor innately good. The ability to relate forms the basis of firm hope for progress, but since this
capacity can clearly be abused, it is no automatic guarantee of progress or justice.

However, because it is an indestructible reality it cannot be ignored either. It continues to
prompt and nudge human society towards the building of relations across boundaries. This
implies that all people, in the developed and the developing worlds alike, share a basic propen-
sity for entering into relationships with others because they all share in the image of God. (At
the same time, of course, the dark side, the self-isolating apartheid-side of human nature pulls
and pushes in the opposite direction.)

The mere possibility of progress, structurally and universally given as a constituent part of
human nature, is cause for hope, albeit nuanced hope. No progress is assured. No outcome is
guaranteed, but the possibility to progress towards a more just world is a structural anthropo-
logical reality.

So, what may South Africans hope for? We may hope for more progress, deeper solidarity
and more overt social justice. History is open with these and other possibilities. We may also,
with good cause, fear failure. The rational response would be to put as much effort as possible
into the creation of a more humane, more dignified society, knowing that this corresponds to
ancient and modern conceptions of what humans are all about. The outcome is not yet deter-
mined, but there are grounds for hope and enough reason to commit ourselves fully to the proj-
ect of justice for all.

(D) JUSTICE

Human rights discourses are often suspected of Western bias, a kind of latter day colonialism
based on European (or Enlightenment) chauvinism. It is becoming clearer that, human rights
discourses, to have genuine universal appeal and legitimacy, need to demonstrate, not least in
contexts of deep suffering, some understanding of concrete conditions and contextual realities.
In more practical terms, the abstract individualism at the root of rights discourses needs to be
complemented with insights derived from collective identities, shaped by historical, cultural and
religious practises and beliefs.

The postulation of universal equality, certainly in the founding fathers of theories of natural
rights, such as Locke and Hobbes, was built on the identification of similarities in people the
world over. This led to the gradual devaluation of contextual differences, a reality that is now
gaining prominence again.
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So-called ‘thin universals’, the idea that human rights can be formulated as general ‘one-lin-
ers’ encapsulating on a human right true of all place and all people, feed (necessarily so) off
strongly reduced, abstracted meanings. Indispensable as these formulations have become, they
fail to do justice to the social dynamics of different contexts the world over.

One example may be taken from the Hebrew Scriptures, where individual responsibility is
conceived as fundamentally social in nature. In this context, social rights are not some nice
afterthought, but indeed the precondition for the achievement of even the most basic individ-
ual rights.

“Thicker’ versions of human rights have a better chance of achieving lasting appeal in differ-
ent contexts, than simplistically abstracted and applied individual rights, but one has to be care-
ful not to compromise the essential message of freedom, equality and security for all. Maurice
Cranston contends that the expansion of the term ‘human right’ to incorporate social consid-
erations all but renders the term meaningless. Cranston describes a human right as a ‘form of
moral right’ attributable to ‘all people at all times in all situations’.22 ‘A right differs from an
ideal, in that it represents something that can, and from a moral point of view must, be respect-
ed here and now’, says Cranston. ‘A rights claim is a powerful demand for action’, adds
Donnely.23 A right is only a right if it has as collorative a duty. That is, a right that does not
imply a duty to respond to the claim cannot be called a right. In short, human rights are not a
wish-list thought out in splendid isolation, but a limited, sharply focused set of universally
enforcable claim-rights.

This position offers important insights not to be lost in our haste to accommodate contex-
tual realities. Human rights would have lost its essence if watered down, or ‘contextualised’ to
the point where they would condone repressive social hierarchies or regimes that demand
absolute submission. At the same time rights discourses need to learn to speak to people in their
particular settings, as whole, integrated individuals with more than legal, civic or political
needs, but with equally pressing economic, social and environmental needs. Moreover, they
operate in systems of thought and meaning that may substantially enrich human rights con-
ceptions of equality and freedom.

One such system of thought, itself deeply diverse the world over, is Christian theology.
Christianity holds the incarnation of truth not only dear, but as the sacred way that God
revealed His Universal Truth to the human race — through incarnation into the concrete living
conditions of Palestine 2000 years ago. At the same time the transcendent message was not lost,
but in fact emphasised.

From here it is but a small conceptual step to recognise the fundamental importance that the
Bible places on justice for the whole human being, in all her dimensions and in her concrete
context. Theology is a potential source of the grammar and contents of thicker versions of jus-
tice that transcends the narrow (but important) categories of Enlightenment thought.

This makes theology and law ideal dialogue partners. Charles Villa-Vicencio argues that law
provides a sense of order, integrity and purpose to society. Theology, on the other hand, pro-
vides an incentive to transform law, as John Witte says ‘the telos, it needs to move forward.’
Without religion law decays into empty formalism. Without law, religion decays into shallow
spiritualism. Part of the crisis of our law today is that it has become formalistic, undirected,
lacking vision. It lost its religious dimension. Part of the crises has of our religion is that it has

22 M Cranston, ‘Human Rights, Real and Supposed’ in DD Raphael (ed) Political Theory and the Rights of
Man (1967) at 51-53.
23 J Donnely Universal Human Rights in Theory and Practice (1989) at 10f.
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become spiritualistic, disorganised, diluted, lacking in discipline. It has lost its legal dimen-
sion.” 24

To stimulate a sense of urgency and a collective understanding of what justice in its fullest
sense would mean is the task of theology. Making sure we do it orderly and fairly is the task of
law.

V Conclusion

The essay aims to illustrate that truthful theology cannot ignore its public responsibility. Its rest-
less reaching out to people, most notably the poor and marginalised, its modest truth-claims,
its nuanced but firm hope, and its irrepressible quest for justice in all its dimensions propels
theological discourse into the public sphere time and time again. Theology cannot avoid going
public, but needs to do so responsibly.

The road to justice has never been clearer. At the same time much remains to be done.
Theology can provide motivation, fuel and stamina for the journey to justice by providing
vision, urgency and purpose to development initiatives.

For this to happen, theology would have to develop the analytical capacity to understand the
current social and economic challenges and to move beyond mere sloganism and rhetoric
towards concrete, constructive proposals that engage both the Christian message and the his-
torical realities in South Africa.

This is at once a journey out of the laager of theological discourse but also, and I sought to
emphasise this here, a journey back into the heart of what constitutes proper Christian theolo-
gy. My view is that such a journey yields at least four insights that could act as guidelines on
the way towards a more just, inclusive South Africa:

The quest for justice for those who are excluded constitutes the essence of the restlessness
which characterises theology that remains true to its Source — the grace of God.

God’s truth remains present in our world, but in a subtle, ‘hidden’ way, mediating the voic-
es of the poor and marginalized.

The image of God in people forms the basis of social hope. This possibility of progress is
cause for hope. Yet it remains a nuanced hope. No progress is assured.

Theology’s concern with justice in all its dimensions prompts it to continue to engage other
disciplines such as law, equally indispensable to the cause. It provides a constant reminder of
the importance of incarnating universal human rights dicta into the concrete living conditions
of the poor, the disenfranchised and the voiceless.

24 ] Witte ‘The Study of Law and Religion: An Apologia and Agenda’ (1988) Fall Ministry and Mission at
14:4.
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I Introduction
(A) THE CONSTITUTION IN THE YEAR 2020

Periods of no power, Charles Black once wrote, are periods for ‘reformation of thought,’! for
thinking anew and ‘thinking large’ about visions, goals, and strategies. In constitutional law, as
elsewhere, liberals and progressives are out of power. We are on the defensive and are pressed
to think small: criticizing countless decisions; defending doctrines and precepts under attack;
advancing modest proposals, each apparently a tub on its own bottom, guided by no larger con-
stitutional vision. We cannot afford to overlook the need to think large, about the constitutional
bases on which we — or our students — will build anew, when the opportunity comes.

We must take a leaf from our adversaries. In the late 1970s and early 1980s, when their ideas
were wildly out of tune with judicial doctrine and mainstream political and academic opinion,
right-wing constitutional thinkers set about crafting an alternate account of our constitutional
past, an alternate vision of our future, and a cogent set of ideas about the way constitutional
law should unfold in every key area of their concerns. In the late 1980s, right-wing constitu-
tional lawyers in the Reagan Justice Department produced a remarkable 185-page document
entitled The Constitution in the Year 2000;2 and the rest, as they say, is history.3

And while history does not repeat itself, it rhymes. So, we need to begin writing The
Constitution in the Year 2020. One important chapter in that book will address the problems
of poverty and economic inequality. Today’s Supreme Court tells us that the Constitution
affords no protection against desperate want, nor does it confer on Americans any other ‘affir-

Portions of this article draw substantially from WE Forbath “Constitutional Welfare Rights’: A History,

Critique and Reconstruction’ (2001) 69 Fordham LR 1821. This article first appeared as William Forbath

‘A not so Simple Justice: Frank Michelman on Social Rights, 1969 — Present® (2004) 39 Tulsa Law Review

597-638 and is reprinted here with the kind permission of W Forbath and Tulsa Law Review.

CL Black ‘Further Reflections on the Constitutional Justice of Livelihood’ (1986) 86 Col LR 1103 at 1115.

2 Official Legislative Policy Report to the Attorney General: The Constitution in the Year 2000: Choices
Abead in Constitutional Interpretation (US Dept of Justice 1988) (available at <http://www.americancon-
stitutionsociety.org/pdf/year2000.pdf>).

3 See DE Johnsen ‘Ronald Reagan and the Rehnquist Court on Congressional Power: Presidential Influences
on Constitutional Change’ (2003) 78 Ind L] 363 (discussing the history and impact of the report).
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mative rights’ to such basic goods as minimally adequate education or a realistic opportunity
to make a livelihood.# These ‘social rights’ are features of most of the world’s constitutions;’
and many prominent constitutional courts have been elaborating and (some boldly, some gin-
gerly) enforcing them, some with explicit textual bases, some without.6 Today’s conservatives
would have us think that social rights and the solicitude for them among the world’s great
courts are foreign to American constitutional experience. That is wrong.” What is true, though,
is that the current Court’s hostility partly reflects the broader disillusionment with the New
Deal and the welfare state, as these are understood in the US polity today. A key aspect of the
liberal/progressive project today lies in reinvigorating the old convictions that all Americans are
entitled to a modest share in the nation’s wealth, to protection against desperate want, and to
the opportunity to make a decent livelihood. There is substantial disagreement and uncertain-
ty about what kinds of reforms or even what programmatic vision is best suited to carrying for-
ward these commitments in the early twenty-first century; but they remain a defining feature of
the nation we believe the Constitution promises to promote and redeem.

See DeShaney v Winnebago County Dept of Soc Services 489 US 189 196 (1989).

See G Casper ‘Changing Concepts of Constitutionalism: 18th to 20th Century’ (1989) S Ct Rev 311 at 318-
21; M Glendon ‘Rights in Twentieth-Century Constitutions’ (1992) 59 U Chi LR 519 at 523-24 (noting the
anomalous nature of the United States Constitution for its lack of affirmative welfare obligations, as com-
pared to the constitutions of other liberal democracies); A Ben-Bassat & M Dahan ‘Social Rights in the
Constitution and in Practice’ (Hebrew U of Jerusalem School of Public Policy Working Paper No 05-03
May 2003) (available at <http://papers.ssrfncom/sol3/papers.cfm?abstract id=407260>) (examining the
constitutional commitment to social rights in sixty-eight countries).

6  For recent comparative accounts of judicial enforcement of constitutional social rights, see M Tushnet
‘Strong Rights, Weak Courts’ (2004) 82 Tex LR 1895; M Tushnet ‘State Action, Social Welfare Rights, and
the Judicial Role: Some Comparative Observations’ (2002) 3 Chi J Intl L 435; KL Scheppele ‘A Realpolitik
Theory of Social Rights’ (2004) 82 Tex LR 1921. For the reflections of an architect of the South African
Constitution’s social rights provisions, now a justice of that nation’s Constitutional Court, see Justice A Sachs
‘Enforcement of Social and Economic Rights’ (Speech at London School Econ Feb 27 2003) (available at

<http://www.Ise.ac.uk/Depts/human-rights/Documents/Enforcement Social Economic Rights.doc>); see
also the rich collection of research papers in Community Law Center, Realizing Socio-Economic Rights in South

Africa: Progress and Challenges <http://www.communitylawcentre.org.za/ser/conferences.php> (accessed Apr 24
2004).

7 Inthe 1960s and early 1970s, the Supreme Court came extremely close to recognizing such rights in a series
of statutory and constitutional cases which produced remedial schemes comparable to several under con-
struction abroad. The Supreme Court’s personnel and the nation’s political climate changed before a
jurisprudence of social citizenship took root. See WE Forbath ‘Lincoln, the Declaration, and the ‘Grisly,
Undying Corpse of States’ Rights’: History, Memory, and Imagination in the Constitution of a Southern
Liberal’ (2004) Geo L] 709; WE Forbath “Constitutional Welfare Rights> A History, Critique and
Reconstruction’ (2001) 69 Fordham LR 1821 at 1823; infra text accompanying notes 28-61. On the long
history of robust social rights discourse in the legislative and public political domains of constitutional
argument and interpretation in America, see WE Forbath “Caste, Class, and Equal Citizenship” (1999) 98
Mich LR 1 [hereinafter Forbath ‘Caste, Class, and Equal Citizenship’] and WE Forbath “The New Deal
Constitution’ in Exile’ (2001) 51 Duke L] 165 [hereinafter Forbath “The New Deal Constitution’]. It was
the rights discourse of New Deal and 1940s America that inspired the social rights provisions of many con-
stitutions around the globe. See CR Sunstein “The Second Bill of Rights: The Last Great Speech of Franklin
Delano Roosevelt and America’s Unfinished Pursuit of Freedom’ (prelim draft 26 July 2003) (copy on file
with Tulsa Law Review) (noting the influence on post-World War II constitution-making in Europe, Asia,
and Africa, of Franklin Roosevelt’s ‘four freedoms’ and ‘second Bill of Rights,” and of the Universal
Declaration of Human Rights, which Eleanor Roosevelt and others crafted to reflect FDR’s ‘four freedoms’
and second ‘Bill’). For a more sustained discussion, see M Glendon A World Made New: Eleanor Roosevelt
and the Universal Declaration of Human Rights (2001).
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So, the authors of The Constitution in the Year 2020 will have to ponder anew whether, why,
and how the Constitution and (a separate question) judicially enforced constitutional law
should be interpreted to safeguard these commitments. When they do so, they will find no bet-
ter interlocutor than Frank Michelman. No one has thought and written more deeply about the
question of constitutional social rights. Spanning almost four decades, Michelman’s work offers
several of the most important approaches to the problems of poverty and economic inequality
in the precincts of American constitutionalism.

In this brief essay, I will engage some of Michelman’s most important contributions. Partly,
I’ll do so from the perspective of constitutional theory, partly, from the vantage point of an his-
torian. Only by situating our past thinking in the context of the social movements and politi-
cal moments that shaped that thinking can we appreciate its distinctive insights and blind spots.
So, I will situate Michelman’s classic essays on constitutional welfare rights in the context of
the welfare rights movement and its distinctive possibilities and constraints. This contextual
account will set the stage for a textual argument, a critical reading of Michelman’s reading of
Rawls’s epoch-making 1971 book, A Theory of Justice.83 Michelman, I’ll suggest, overlooks the
extent to which Rawls is critical of welfare state liberalism in favor of a more ambitious con-
stitutional political economy, which Rawls dubs ‘property-owning democracy.” From Rawls,
Michelman turned in the 1980s to republicanism, and a key aspect of Michelman’s enormous-
ly influential contributions to the republican revival was his republican treatment of the dis-
tributive dimension of constitutional property claims. Michelman reads republicanism as he
reads Rawls; both imply constitutional welfare rights. But the republican tradition is largely
hostile to welfare rights; its distributive norms point to the distribution of material opportuni-
ties for self support and ‘independence.” Welfare rights, I'll suggest, are better seen as a critique
of this distributive dimension of republicanism than as an implication of it.

Happily, these historical and theoretical criticisms are part of a present conversation with
Michelman about social rights.? And as a round in that conversation, this essay is gratefully
written, taking up not only Rawls and republicanism, but also more recent work by Michelman
on social rights and constitutional democracy.

(B) DIALOGUES WITH FRANK MICHELMAN: FIRST CITIZEN OF THE
REPUBLIC OF LETTERS

I say gratefully written because, as Jefferson might have put it, Frank Michelman is a first citizen
of the republic of letters, and there is no more generous, careful, and imaginative reader in the re-
public. He reads and engages with the works of fellow citizens everywhere, and every work is made
deeper and clearer after Michelman’s light has shined on it, exploring unmapped distinctions and
uncharted implications and resonances, leaving the work richer and the author gladly indebted.
What’s more, Michelman’s style of engagement instantiates a dialogical ethics and helps make

8 JRawls A Theory of Justice (1971).

9  See Forbath ‘Constitutional Welfare Rights’ (note 7 above) at 1825-27; FI Michelman ‘The Constitution,
Social Rights, and Liberal Political Justification’ (2003) 1 Intl | Const L 13 at 25-34 (available at
<http://www3.oup.co.uk/ijclaw/hdb/Volume 01/Issue 01/pdf/010013.pdf>) [hereinafter Michelman
‘Constitution and Social Rights’] (discussing Forbath’s conception of ‘social citizenship® rights); FI
Michelman “Democracy-Based Resistance’ to a Constitutional Right of Social Citizenship: A Comment on
Forbath’ (2001) 69 Fordham LR 1893 [hereinafter Michelman Democracy Based-Resistance] (responding
to Forbath ‘Constitutional Welfare Rights’ (note 7 above)).
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him an exemplar of some of the ideas his own writings explore. Compare, for just a moment,
Michelman’s manner of reading with that of one his most important interlocutors: Jirgen
Habermas. Habermas reads, critiques, and appropriates, trimming off what doesn’t fit and putting
the useful parts to work in the ever-enlarging Habermasian machinery. Michelman’s mode of
appropriation is different, more respectful and also more provisional, more in the way of dialogue
than system-building. Michelman is more inclined to put the insights of one school of thought to
work in order to reveal the blindness of another. He seems most comfortable in-between.

Consider, for example, the controversies between pragmatists like Rorty and neo-Kantian
liberals like Habermas.10 Inside law schools and elsewhere, it’s common to find scholars who
seem to think that Rorty or someone else has delivered the knock-out punch to Habermas and
his kind, or vice versa. As finely and shrewdly as anyone, Michelman can turn a pragmatist cri-
tique of Habermas’s categorical distinctions ethics versus morality; the good versus the right;
the principles of justice versus their application, and so on.!! But in contrast to those who line
up in one of the two camps, Michelman seems to feel the pull of the neo-Kantian enterprise as
strongly as the counter-tug of pragmatism. And he brings them into revealing contact, into a
sustained dialogue that Michelman’s work enacts.

Another instance of this same dialogical in-betweenness in the work of Frank Michelman is
in-between liberalism and critical legal studies (CLS), which was a rare enough position, I
believe, in the heated politics of Harvard Law School in the 1970s and 1980s. I don’t know
how this translated in terms of faculty politics, but intellectually, Frank was distinctive: carry-
ing on the liberal problematic justice, justifiability, justiciability, judicial review, and democra-
cy while at the same time opening the doors of that discourse to fresh blasts of CLS and femi-
nist insight.12 From the 1980s, however, we must hasten back to the 1960s, and follow this lib-
eral man of the left back to his engagement with the War on Poverty.

II Why Welfare?: The War on Poverty and the
Welfare Rights Movement

Michelman’s famous 1969 Harvard Foreword, ‘On Protecting the Poor through the Fourteenth
Amendment,’13 was a product of what Michelman called the ‘great War’ in a material as well

10 Among Rorty’s most important works are R Rorty Philosophy and the Mirror of Nature (1980); R Rorty
Contingency, Irony, and Solidarity (1989); and R Rorty Truth and Progress (1998). Habermas’s important
works include: ] Habermas The Theory of Communicative Action (1987); ] Habermas The Philosophical
Discourse of Modernity: Twelve Lectures (1987); ] Habermas, The Structural Transformation of the Public
Sphere: An Inquiry into a Category of Bourgeois Society (1989); and ] Habermas Between Facts and
Norms: Contributions to a Discourse Theory of Law and Democracy (1996). For a law professor’s read-
ing of Rorty, see JW Singer ‘The Player and the Cards: Nihilism and Legal Theory’ (1984) 94 Yale L] 1;
and of Habermas, see WE Forbath ‘Habermas’s Constitution: A History, Guide, and Critique’ (1998) 23 L
& Soc Inquiry 969.

11 See eg FI Michelman ‘The Problem of Constitutional Interpretive Disagreement: Can “Discourse of
Application” Help?’ in M Aboulafai et al Habermas and Pragmatism (2002) 113-39; FI Michelman ‘Family
Quarrel’ (1996) 17 Cardozo LR 1163 [hereinafter Michelman ‘Family Quarrel’] (Symposium on Habermas
on Law and Democracy).

12 See eg FI Michelman ‘Justification (and Justifiability) of Law in a Contradictory World” in J R Pennock &
J W Chapman eds NOMOS XXVIII: Justification (1986) 71, 79-81; MJ Radin & FI Michelman
‘Pragmatist and Poststructuralist Critical Legal Practice’ (1991) 139 U Pa LR 1019.

13 FI Michelman ‘Foreword: On Protecting the Poor through the Fourteenth Amendment’ (1969) 83 Harv LR 7.




76 THEORIES OF SOCIAL AND ECONOMIC JUSTICE

as a moral sense; we learn in its acknowledgments that the article ‘was prepared . . . with funds
provided by The US Office of Economic Opportunity.’14 The Office of Economic Opportunity
was the command center of the Johnson administration’s War on Poverty. It created Com-
munity Action Agencies, and alongside them, it created the Legal Services Organization (LSO).
In addition to law offices in the inner cities, the LSO funded a handful of law school-based
back-up centers, including Harvard’s, with which Michelman was associated.15 A great portion
of the work of these agencies and inner-city law offices involved ‘getting poor people to apply
for welfare and attacking the social and legal barriers to their receiving it. Centuries-old restric-
tions were broken down by a combination of civic unrest and federally funded organizing and
litigation.’16

(A) WHY “WELFARE’?

Constitutional scholars see the origins of the constitutional welfare rights idea in the Warren
Court’s Fourteenth Amendment case law and the Court’s new solicitude toward the nation’s
poor. But why was ‘welfare’ the terrain on which 1960s community activists, federal policy-
makers, and legal advocates and scholars like Michelman came to wage their “War on Poverty’?
The answer lies in the constraints and opportunities created by inherited statutory, institution-
al, and ideological frameworks—the results of the victories and defeats of earlier efforts to forge
a more substantive and ‘social’ array of citizenship rights.

Put baldly, it was the defeat of key New Deal reforms in the 1930s and 1940s that deprived
1960s advocates of broader channels down which to try to nudge the Court’s solicitude. FDR’s
famous ‘second Bill of Rights’ set forth not welfare but decent work and universal social insur-
ance as the economic rights essential to free and equal citizenship in the twentieth century, but
Roosevelt’s vaunted right to decent work met defeat at the hands of Jim Crow and the Solid
South.

Measures instituting rights to full employment, decent work, and social provision for all
Americans enjoyed broad support; yet they expired in the New Deal Congress, doomed by the
hammer lock that southern Democratic lawmakers enjoyed by dint of numbers, seniority, and
key committee chairs. Hailing from an impoverished region with a populist tradition, most
southern Democrats in Congress were staunch supporters of the New Deal until the late 1930s.
In exchange for their support, however, they insisted on decentralized state administration and
local standard setting of all labor measures, and they demanded that key bills exclude the main
categories of southern labor. By allying with northern Republicans, or by threatening to do so,
they stripped all the main pieces of New Deal legislation of any design or provision that threat-
ened the separate southern labor market and its distinctive meld of class and caste relations, its
racial segmentation, and its low wages. Keeping blacks dependent on local labor markets and
poor relief was the principal reason for the segmented and caste-ridden system of social provi-
sion and labor rights bequeathed by the New Deal.1”

A quarter-century later, this system underpinned a fairly robust private welfare state of job
security, pensions, and health insurance for organized workers in core sectors of the industrial

14 Idem at 7.

15 See idem.

16 Forbath ‘Constitutional Welfare Rights’ (note 7 above) at 1842. For a more detailed account, see idem at
1838-66.

17 1 develop this historical argument in Forbath ‘Constitutional Welfare Rights’ (note 7 above) at 1835-45.




Frank Michelman on Social Rights 77

economy. But that meld of public and private rights excluded most African Americans, whose
anger exploded in all the large cities of the North, where millions of southern blacks had moved
over the preceding decades to escape Jim Crow and rural unemployment. For them, public
assistance, primarily Aid to Families with Dependent Children (AFDC), stood as the sole fed-
eral protection against poverty.

(B) AID TO FAMILIES WITH DEPENDENT CHILDREN

Created by the Social Security Act of 1935,18 originally titled Aid to Dependent Children
(ADC) and renamed AFDC in the 1950s, the federal ADC descended from the state-based
Mothers’ Pensions programs of the early twentieth century, themselves a modern variant of the
age-old practice of giving poor relief to ‘deserving widows.’1? Like the other branches of the
Social Security Act, ADC was drafted to propitiate the South. So the states could determine
AFDC benefits levels, and local administrators enjoyed vast discretion in making eligibility
determinations.20

Local administrators used that discretion to buttress low-wage labor markets and to exercise
other kinds of disciplinary power. In the South, for example, AFDC officials deemed poor black
women ‘employable mothers,” and kept them off the rolls when their labor was needed in the
cotton fields.2! More generally, AFDC payments in the South and indeed, in most states, were
kept appreciably below official poverty levels. And throughout the nation, local administrators
in the early 1960s still vigorously enforced man-in-the-house rules. Through home visits, unan-
nounced nighttime searches, and the like, they removed from the rolls any woman found to be
associating with a man, especially if he seemed to live in her house. In this fashion, welfare offi-
cers prevented public monies from supporting ‘immoral women’ and ‘unsuitable mothers’; at
the same time, they kept poor men from exploiting AFDC to escape any of the rigors of the
low-wage labor market.22 Even for its target universe of impoverished single parent families,
AFDC reached a tiny fraction of the whole. Most did not even apply; of those who did, pover-
ty-stricken newcomers to a locale met almost certain rejection. Since colonial times, wayfaring
paupers had been ‘warned off’ and forcibly excluded by the custodians of poor relief. Through-
out the country, local custodians of AFDC carried on a modern version of this practice. In New
York, for example, the very fact that you applied for welfare was presumptive proof of why you
had come to the city. Rejected as ineligible, instead of welfare, you and your offspring got tick-
ets on a Greyhound bus bound for home.23

It was this separate, decentralized, and deeply gendered benefits program, stamped with
many of the centuries-old degradations of poor relief, that welfare rights organizers, advocates,
and attorneys sought to transform into a dignifying right to a guaranteed income.

18 49 Stat 620 (1935).

19 W Bell Aid to Dependent Children (1965) 9 (internal quotation omitted); M Ladd-Taylor Mother-Work:
Women, Child Welfare, and the State, 1890-1930 (1994) at 136-66; S Michel Children’s Interests/Mothers’
Rights: The Shaping of America’s Child Care Policy (1999) 424-79; T Skocpol Protecting Soldiers and
Motbhers: The Political Origins of Social Policy in the United States (1992) 73-78.

20 Bell (note 9 above) at 33-34, 63-65, 76-79, 81-82, 108-09.

21 Idem at 34-35, 42, 55, 79, 83, 130, 138.

22 Seeidem at 4, 6, 80, 213 fn 7; R S Melnick Between the Lines: Interpreting Welfare Rights (1994) 57, 85-
90, 98, 121-22, 130.

23 See Melnick (note 22 above) at 77.
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(¢) THE WELFARE RIGHTS MOVEMENT

Fostered by the War on Poverty, the welfare rights movement of the 1960s was unique in the
annals of American reform, and, as we’ll see, Michelman’s Foreword bears its stamp. Never
before, or since, had poor African American women formed the rank and file of a nationally
organized social movement. The movement departed from the vocabulary of reform bequeathed
by earlier movements for social and economic justice. The welfare rights movement broke the
links these older movements had forged between work and citizenship. Like them, the welfare
rights movement claimed decent income as a right; unlike them, it did not tie this right to waged
work. Generations of reformers had constructed their ideals of economic justice for the poor and
working classes in a gendered fashion, around the workingman-citizen; decent income and social
provision belonged, as of right, to (presumptively white male) waged workers, and to their eco-
nomic dependents. Poor black women had always toiled outside their homes,24 but they had never
been welcomed into the producers’ republic of earlier reformers. By the 1960s poor black women
had had enough experience in urban labor markets to know that decent jobs were hard to find,
and enough experience with workfare programs to think them coercive and demeaning. Theirs
was a consumers’ republic.25 “”Give Us Credit for Being Americans,” read the [National Welfare
Rights Organization’s (NWRO)] placards demanding Sears credit cards for welfare recipients.’26
For them a guaranteed adequate income was an unconditional citizenship right, essential to equal
respect and an appropriate touchstone of equality in an affluent America.

This rupture with the past was both a strength and a limit of the NWRO. It highlighted the
coercive and gendered aspects of older employment-based ideals of economic and distributive
justice. Gaining welfare as a matter of right would relieve unwarranted suffering and indignity.
But it would not do enough to help poor African Americans make their way into a shared social
destiny of work and opportunity. Without other enabling rights to training, decent work, and
childcare, welfare rights risked modernizing the badges and incidents of racial and economic
subordination instead of abolishing them. Mimicking AFDC also led to the absence of poor
men in a movement that claimed to represent the nation’s poor and their needs. It led to a rights
rhetoric that downplayed the disappearance of decently paid unskilled industrial jobs from the
nation’s old industrial regions and center cities.2” Welfare rights risked saddling poor African
Americans with a new variant of the old racist imagery of blacks as idle and dependent.

But the NWRO played the hand that was dealt it. Perhaps only by mimicking AFDC and
building on its provisions could a social movement of the poorest, most powerless Americans
have been forged. By making AFDC-eligible women the movement’s constituents, welfare rights
organizers had something to offer the rank and file, and the rank and file developed a sense of
efficacy and entitlement by gaining their demands from the nation’s welfare departments.
Likewise, AFDC provided a basis for substantial gains through litigation. And the litigation, of
course, is what inspired Michelman’s work, supporting and supported by the War on Poverty.
The rupture between the older ideal of a right to decent work and the new ideal of a right to
welfare also stamped Michelman’s work in ways we are about to explore.

24 See J Jones, Labor of Love, Labor of Sorrow: Black Women, Work, and the Family from Slavery to the
Present (1985).

25 See Forbath ‘Constitutional Welfare Rights’ (note 7 above) at 1850-55.

26 Idem at 1851.

27 This was the social fact that civil rights leaders like Martin Luther King and Bayard Rustin highlighted and
called on Congress to remedy as a necessary condition for the ‘full emancipation and equality of Negroes
and the poor’: Forbath “Caste, Class, and Equal Citizenship” (note 7 above) at 87.
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III Frank Michelman’s Constitutional “War on Poverty’
(A) WELFARE RIGHTS IN THE COURTS

Constitutional scholars today remember Goldberg v Kelly,28 Shapiro v Thompson,2® and a
handful of other constitutional decisions bearing on welfare rights, but we tend to forget the
hundreds of statutory cases that dramatically broadened eligibility standards and went a
remarkable distance toward transforming a grant-in-aid to the states to be administered as
meanly as local officialdom saw fit, into a no-strings and no-stigmas national right to welfare.30
These cases saw the Supreme Court and the lower federal courts undertake dozens of remark-
able doctrinal innovations and boldly revisionary readings of the statutory text and history.31
The whole push of these developments was reflected in the courts’ repeated insistence that pub-
lic assistance for all the nation’s needy was, in the Supreme Court’s words, a ‘basic commit-
ment,” not charity or largess, but a right.

The Court recognized a private right of action against the state welfare agencies that admin-
istered AFDC,32 revising or ignoring jurisdictional rules that seemed to bar the way,33 and
spurning the conventional remedy of federal funding cut-offs in favor of injunctive relief.34
Above all, the Court shoved aside the view, shared by judges, welfare administrators, and mem-
bers of Congress alike for the first thirty years of AFDC’s existence, that under AFDC states
had authority to run their own programs, imposing such conditions and standards as they
chose, subject only to a handful of limitations listed in the federal statute.35 State and local
autonomy over the administration of federal relief had been the southern Democrats’ sina qua
non, and, as we know, the architects of the 1935 Social Security Act, of which AFDC was a
part, had provided it. In place of the wide berth they had left for state discretion, the Court cre-
ated a new presumption: ‘a heavy burden lay on state lawmakers and administrators to justify
any exclusion, test or condition that deviated from the principle of “actual need”’.36 LSO attor-
neys persuaded the federal courts to embrace this presumption and to wield it against hundreds
of state rules excluding would-be AFDC recipients.3” Within the federal statutory categories,
the federal courts in the 1960s and early 1970s proved extraordinarily willing to treat welfare
under AFDC as a right of all needy individuals.

The leading statutory case was King v Smith,38 in which the Court struck down an Alabama

28 397 US 254 (1970).

29 394 US 618 (1969).

30 Forbath ‘Constitutional Welfare Rights’ (note 7 above) at 1862.

31 Idem at 1863.

32 See RB Stewart & CR Sunstein ‘Public Programs and Private Rights’ (1982) 95 Harv LR 1195 at 1289-90.

33 See eg Hagans v Lavine 415 US 528 534-35 fn 5 537 541-42 (1974); King v Smith 392 US 309 312 fn 3
(1968).

34 See Melnick (note 22 above) at 50.

35 See Bell (note 19 above) at 50; M Derthick The Influence of Federal Grants: Public Assistance in
Massachusetts (1970); W] Cohen “The Social Security Act of 1935: Reflections Fifty Years Later’ in The
Report of the Committee on Economic Security of 1935 at 3 (50th anniversary ed Natl Conf on Soc Welfare
1985).

36 Forbath ‘Constitutional Welfare Rights’ (note 7 above) at 1859.

37 See SE Lawrence The Poor in Court: The Legal Services Program and Supreme Court Decision Making
(1990) 123-48; generally MF Davis Brutal Need: Lawyers and The Welfare Rights Movement, 1960-1973
(1993).

38 392 US 309 (1968).
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man-in-the-house eligibility rule issued by Governor George Wallace in 1964. Under Wallace’s
rule, Alabama had dropped 16,000 children ninety percent of them black from its welfare roll.
The three-judge court below had invalidated the rule on equal protection grounds.3? At oral
argument, however, plaintiff’s LSO attorney sought a statutory ruling. ‘[I]f the decision goes off
as the lower court’s did, then very little will have been accomplished. Even if we win in
Alabama, HEW will not stop similar practices in other states [where man-in-the-house rules
had no such discriminatory purpose or effect].’40 A statutory holding, ‘would give us all we
wanted,’#! providing ‘a way in which the narrowest of rulings would have the broadest of
implications. ... “[Glive us,”’*2 counsel asked the Court speaking for the NWRO rank-and-file,
“a decision interpreting the Social Security Act as having rejected the concept of a worthy and
an unworthy poor™’.43

And the Court did so, giving welfare rights attorneys a reading of the Act that would shape
AFDC case law for the next two decades.44 In the face of legislative history that ran almost
entirely to the contrary, a unanimous Supreme Court concluded that in 1935 Congress had
intended that all ‘needy, dependent children” would be entitled to AFDC benefits, and that
states and localities could not enforce their own narrower definitions of eligible parents. Thus,
Alabama, in dispersing AFDC, could not decide that Mrs. Smith’s occasional visitor and lover
(a Mr Williams with nine children of his own) was a ‘substitute father’ and breadwinner whose
visits to Mrs Smith disqualified her and her children from the federal entitlement.#5 Chief
Justice Warren put aside a wealth of legislative history suggesting that Congress intended pre-
cisely to allow states to apply their own standards of ‘moral character’ and ‘suitability’ (acqui-
escing, as we saw, to the southern Democrats’ insistence on local control over ‘domestic affairs’
of race, caste, and the social and economic authority of local white elites). This history might
have been relevant at one time, Warren noted, because the ‘social context’ in 1935 was one in
which the distinction between the ‘worthy’ poor and the ‘undeserving’ was generally accept-
ed.46 Now both society and Congress took a different view, ‘more sophisticated and enlight-
ened than the “worthy-person” concept of earlier times.’#” The evidence that the Congresses
that enacted the various post-1935 amendments to AFDC shared the Warren Court’s enlight-
ened perspective was scant at best.#8 Nonetheless, the Chief Justice proceeded to read the pre-
amble and statement of purpose of the 1935 Act itself to mean that AFDC ‘was designed to
meet a need unmet by programs providing employment for breadwinners.’4?

Thus, ‘at the same time that it intended to provide programs for the economic security and
protection of all children . .. [Congress surely would not have allowed the states] arbitrarily to

39 Smith v King 277 F Supp 31 41 (MD Ala 1967).

40 M Garbus Ready for the Defense (1971) 194.

41 Idem.

42 Idem at 194-95.

43 Idem (internal quotations omitted).

44 See King 392 US 309.

45 Idem at 328-30.

46 Idem at 320, 324-35.

47 Idem at 324-25.

48 The year before, in 1967, Congress had enacted amendments to AFDC that penalized states if they failed
to reduce the number of illegitimate children on AFDC. Senator Robert Kennedy complained that ‘the man-
in-the-house rule emerges from the conference strengthened rather than weakened’ and joined with other
liberals in an unsuccessful attempt to kill the conference report. Melnick (note 22 above) at 87 (quoting 113
Cong Rec 36785 (Dec 14 1967)) (internal quotations omitted).

49 King v Smith 392 US at 328.
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leave one class of destitute children entirely without meaningful protection... Such an interpre-
tation of congressional intent would be most unreasonable, and we decline to adopt it.”50

Relying on King v Smith,51 LSO attorneys went on to challenge a wide variety of state prac-
tices. Most northern states had their own, less draconian man-in-the-house rules, like New
York’s, which did not disqualify the family, but put some financial burden on the man in-
volved.>2 The lower courts took a hard line against all such practices, and the Supreme Court
upheld them, enshrining a principle of ‘actual availability.’S3 Thus, the much-resented man-in-
the-house rule fell by the wayside, its defeat a victory for the welfare rights movement’s vision
of woman’s autonomy. Other forms of presumed income also were successfully challenged, and
the upshot was that courts indirectly increased family’s benefits.5*

In the process of expanding their attack on man-in-the-house and other attributed income rules,
the courts strengthened the general presumption against all types of state-imposed restrictions. Few
facets of AFDC policy escaped scrutiny in the lower courts. State laws penalizing recipients for
fraud; laws and regulations denying benefits to aliens; rules on verification procedure, foster care,
and emergency assistance were all struck down.> During the first thirty years of AFDC’s existence,
there had been but one reported federal case interpreting the statute. Then, between 1968 and
1975, the years Frank Michelman wrote his first seminal pieces on welfare rights, the Supreme
Court decided eighteen AFDC cases, and the lower federal courts decided hundreds more.5¢

Chiefly through statutory construction, the federal judiciary had gone a great distance
toward transforming a grant-in-aid to the states into a no-strings, no-stigma, national right to
welfare. But statutory construction could go only so far. It could not establish a decent social
minimum as a floor on welfare benefits, or even prevent the states from diminishing payments
as they expanded coverage under judicial nudging.57 And it could not challenge the exclusions
inscribed in the statute’s categorical system, forcing Congress to change the system into one
embracing all of the nation’s poor. If courts were to force these changes, it would be through
constitutional adjudication.

At first, LSO relied heavily on constitutional challenges. Residency requirements, as we’ve
noted, carried forward a centuries-old tradition of localities warning out wayfaring paupers.
Nine out of eleven lower courts agreed with welfare rights groups and the LSO that these
requirements trenched on the welfare recipient’s right to travel; to be a member of the nation-
al community had always included the right freely to travel among the states.’8 In Shapiro v
Thompson, the Supreme Court agreed that the states’ residency requirements unconstitutional-
ly burdened poor Americans’ enjoyment of that right.5? More than that, Justice Brennan, writ-

50 Idem at 330.

51 392 US 309 (1968).

52 Van Lare v Hurley 421 US 338 339-42 (1975).

53 Melnick (note 22 above) at 88-89; Lewis v Martin 397 US 552 (1970).

54 Melnick (note 22 above) at 89.

55 See eg Holley v Lavine 553 F2d 845 851 (2d Cir 1977) (rules excluding aliens); Maryland v Mathews 415
F Supp 1206 (DDC 1976) (verification procedures); Owens v Roberts 377 F Supp 45 (MD Fla 1974); JA
v Riti 377 F Supp 1046 (DFN]J 1974) (rules penalizing fraud); Cooper v Laupheimer 316 F Supp 264 (ED
Pa 1970) (rules on emergency assistance).

56 See generally Lawrence (note 37 above).

57 Rosado v Wyman 397 US 397 416-17 (1970).

58 Forbath ‘Constitutional Welfare Rights’ (note 7 above) at 1862.

59 394 US 618 629-31 (1969). On the lower court litigation and rulings against residency requirements, see
FS Bloch ‘Cooperative Federalism and the Role of Litigation in the Development of Federal AFDC
Eligibility Policy’ (1979) Wis LR 1 at 8-12.
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ing for the Court, seemed to suggest (Justice Harlan, in dissent, called it a ‘cryptic suggestion’60)
that strict scrutiny, applying the compelling state interest test to the residency requirement,
might be justified for another reason not the right to travel, but the fact that welfare affects ‘the
ability of the families to obtain the very means to subsist.’61

(B) GOLDBERG V KELLY, THE ‘NEW PROPERTY,” AND THE HARD QUESTIONS

Eight lower courts heard LSO challenges to states’ summary termination practices, and six held
that the due process clause required pre-termination hearings.62 In 1970, with its decision in
Goldberg v Kelly,63 the Supreme Court upheld the majority view.64

Declaring that welfare benefits were ‘a matter of statutory entitlement ... [whose] termina-
tion involves state action that adjudicates important rights,’65 Goldberg encapsulated the pre-
vious five years of federal litigation and decisional law. By recognizing private rights of action,
stripping broad swathes of discretionary power from local officials, and eliminating non-need
based eligibility criteria, this new body of law had made welfare benefits into just such rights.
The Court seemed to go further, stating more fully and forcefully than ever before the premis-
es behind the ‘more sophisticated and enlightened’ view of welfare it had evoked (and attrib-
uted to Congress) in King.66 In a footnote supporting its assertion that welfare benefits were ‘a
matter of statutory entitlement,’ the Court observed, ‘it may be realistic today to regard wel-
fare entitlements as more like ‘property’ than a ‘gratuity.” Much of the existing wealth in this
country takes the form of rights that do not fall within traditional common-law concepts of
property. It has been aptly noted that ‘[s]ociety today is built around entitlement... . Many of
the most important of these entitlements now flow from government: subsidies to farmers and
businessmen ... [and] social security pensions for individuals. Such sources of security, whether
private or public, are no longer regarded as luxuries or gratuities; to the recipients they are
essentials, fully deserved, and in no sense a form of charity. It is only the poor whose entitle-
ments, although recognized by public policy, have not been effectively enforced.’6”

The long quotation was from Charles Reich, whose two enormously influential articles on
the ‘new property’ were published in Yale Law Journal in 1964 and 1965.68 It is an argument
about the status of welfare in an era in which ‘government largess’ takes myriad forms and con-
stitutes so much of individual and corporate wealth. In Reich’s account, the welfare recipient
belonged to a whole social order of Americans ‘liv[ing] on government largess.’¢? ‘Social insur-
ance substitutes for savings[, and] a government contract replaces a businessman’s customers
and goodwill,’70 while in between the new pauper and pensioner and the new businessmen

60 Shapiro v Thompson 394 US at 661 (Harlan ] dissenting).

61 Idem at 627 (majority).

62 Forbath ‘Constitutional Welfare Rights’ (note 7 above) at 1863.

63 397 US 254 (1970).

64 See Bloch (note 59 above).

65 397 US at 262.

66 392 US at 324-25.

67 Goldberg 397 US at 262 fn 8 (quoting CA Reich ‘Individual Rights and Social Welfare: The Emerging Legal
Issues’ (1965) 74 Yale L] 1245 at 1255).

68 See CA Reich ‘Individual Rights and Social Welfare: The Emerging Legal Issues’ (1965) 74 Yale L] 1245
[hereinafter Reich ‘Individual Rights and Social Welfare’]; CA Reich ‘The “New Property”’ (1964) 73 Yale
L] 733 [hereinafter Reich ‘New Property’].

69 Reich New Property’ (note 68 above) at 733.

70 Idem.
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stood petty entrepreneurs and tradesmen, the cab driver dependent on his medallion, the tav-
ern keeper and the hunting guide whose livelihoods hinged on their licenses.”! In Reich’s anx-
ious and nostalgic liberal narrative of American life, political and cultural antagonists, the cab
driver or tradesman and the welfare mother, the factory owner and the union worker, were unit-
ed by their common vulnerability to the state.”2 In fact, precious few of Reich’s disparate forms
of ‘new property’ were new.”3 But the assimilation of pauper to tradesman and franchise-hold-
er, the equation of welfare benefits with professional licenses and government contracts, was
dramatically new, and this did the important discursive and doctrinal work. The ‘new proper-
ty’ unlike the old was dispensed by the state in ‘the form of rights or status rather than of tan-
gible goods.””4 How, then, Reich asked, can the new property fulfill the social function of the
old property? How can it serve as an institution that secures the individual a measure of inde-
pendence from state domination, when it is itself dispensed by the state?” The question sound-
ed in classical liberalism, and so did the answer. If government subsidies, contracts, pensions,
and benefits were to serve as a basis for private autonomy and dignified existence, fulfilling the
social function of property, then these various forms of largess must enjoy the same legal pro-
tections as traditional common law forms of property.

In particular, the new property, like the old, must be protected against arbitrary deprivations and
invasions by the state. What the state gave, the state could not take away, at least not without due
process. And, in fact, Reich observed, due process case law already had begun in the 1950s to estab-
lish that the state could not take away such government-granted goods as an occupational license
without ‘notice and a hearing.”76 Where the ‘freedom to earn a living’ was implicated, courts recog-
nized that procedural due process’s protections of property applied. But welfare too involved liveli-
hood; like traditional livelihoods, it had the potential to provide ‘a secure minimum basis for indi-
vidual well-being and dignity,””” but only if the legal order recognized it too as a form of property.

For all its resonance, Reich’s argument left many questions dangling, and so did Goldberg. First
was the question of distributive justice. Conceding that welfare benefits, if recognized as secure
legal entitlements, could perform the ‘social functions’ Reich and the Court claimed for them, why
were the poor entitled to them? On what distributive premise did they rest? On the face of it, wel-
fare was not a moral equivalent to a professional license or a pension right in a union contract or
even to government-based, but partly contributory, social insurance. Effort and exchange were the
ordinary normative bases in liberal legal culture for such ‘property’ claims. What was the norma-
tive argument that made welfare a cognate right, when on the face of it, welfare differed from the
others by distributing goods with neither effort nor exchange to underpin the result?

Second was the question of whether the legal/constitutional order’s recognition of welfare as a
right had only formal and procedural bite. If the social function of welfare as property was to pro-
vide ‘a secure minimum basis for individual well-being and dignity,” then did the entitlement not
entail a measure of substantive constitutional protection—say, against lawmakers’ decision to
repeal the entitlement or to diminish it below the minimum?78 Or was that kind of recognition of
the property-like aspect of welfare strictly a matter of public policy for legislatures to determine?

71 See idem at 758-59.

72 Agency discretion wielded ‘life and death’ power over the livelihoods of one and all. See idem at 758.
73 See W] Novak The People’s Welfare: Law and Regulation in Nineteenth-Century America (1996).

74  See Reich ‘New Property’ (note 68 above) at 738.

75 See idem.

76 Idem at 741.

77 Idem at 786.

78 Idem.
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For Reich the right to welfare seemed to rest on the involuntary nature of individual poverty.
‘Today,” he wrote in the full text of the passage from which the Goldberg Court quoted:

we see poverty as the consequence of large impersonal forces in a complex industri-
al society ... [Past eras saw poverty as flowing from individual ‘idleness’ and other
moral failings.] It is closer to the truth to say that the poor are affirmative contribu-
tors to today’s society, for we are so organized as virtually to compel this sacrifice by
a segment of the population. Since the enactment of the Social Security Act, we have
recognized that they have a right — not a mere privilege — to a minimal share in the
commonwealth.”?

As an assertion about the commitments inscribed in the nation’s statutes, this is bunk.80 As
moral reasoning, it also is somewhat odd. We may view compelled sacrifices as affirmative con-
tributions to the commonwealth, but these tend to involve some measure of individual exertion
say, the sacrifices endured as a conscript in a national army. What Reich describes here is more
like a casualty loss from the accident of poverty or rather the accidental loss of a livelihood
because American society is ‘so organized as virtually to compel’ one’s exclusion from the labor
market. This would point toward welfare as a kind of just compensation.

Of course, the compensation clause is not where the Court looked for constitutional footing.
‘From its founding the Nation’s basic commitment has been to foster the dignity and well-being
of all persons within its borders. We have come to recognize that forces not within the control
of the poor contribute to their poverty,’8! the Court observed, citing and paraphrasing Reich.

Welfare, by meeting the basic demands of subsistence, can help bring within the reach of the
poor the same opportunities that are available to others to participate meaningfully in the life
of the community ... . Public assistance, then, is not mere charity, but a means to ‘promote the
general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity.’82

So, the Court did not follow Reich in his blunt assertion that welfare was the poor person’s
just desert as a conscript in the reserve army of the unemployed. It did suggest that because
supra-individual, social forces ‘contribute’ to a person’s poverty, welfare should be dignifying
and not degrading. Indeed, it implied that assuring that the material bases of ‘well-being’ were
available in a dignifying manner stood as a fundamental or ‘founding’ national ‘commitment.’
Reich’s bleak quid pro quo rubbed abrasively against the ideal of equal opportunity. That ideal
signified bringing the nation’s poor into a shared world of work and opportunity, not compen-
sating them for permanent exclusion from it. So, the Court cast welfare not as compensation
for the jobless poor’s involuntary ‘contribution’ to the economy, but as a means of bringing
within their reach ‘opportunities ... to participate ... in the life of the community.” Presumably,
this meant that without means of subsistence, the poor could not begin to attain education and
decent work or to participate in civic life. Participating in these spheres not welfare as such is
the social basis of equal citizenship, which is why welfare was more the fruit of the New Deal’s

79 Reich ‘Individual Rights and Social Welfare’ (note 68 above) at 1255.

80 In point of fact, the Social Security Act recognized no such right; it provided time-limited unemployment
insurance and old-age pensions to those who contributed, mothers’ pensions (ADC), and public assistance
for the blind and the elderly poor—those who could not presently or could no longer be expected to work,
and nothing at all for the ‘idle poor.” See Forbath ‘Constitutional Welfare Rights’ (note 7 above) at 68-81.

81 Goldberg 397 US at 264-65.

82 Idem at 265 (quoting US Constitution preamble).
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failure to enact social citizenship than its fulfillment. But here, in a case involving the children
and grandchildren of the very Americans the New Deal had excluded, the Court was casting
welfare provision, in the words of the Preamble, as a step toward including all Americans in a
common framework of ‘Liberty’ and ‘the general welfare.’

With these striking references to the Constitution, the Court seemed to be signaling a will-
ingness to consider whether some constitutional provision might grant a right to welfare for
those confronting what the Court called ‘brutal need.’83 As we’ve seen, this was the push of the
Court’s remarkable statutory construction cases that welfare was an individual entitlement and
need the only legitimate touchstone of exclusion from it. The Court’s reference to ‘the Blessings
of Liberty’ suggested, in strong echoes of Roosevelt’s ‘second Bill of Rights,’ that a measure of
economic security was indispensable to freedom and citizenship.84 Even more clearly, the Court
spurned the notion that welfare was simply a humanitarian measure; rather, it was a means of
bringing ‘within the reach of the poor ... opportunities ... to participate meaningfully in the life
of the community.’85 Welfare, then, was being cast as a necessary, though not a sufficient, basis
of equal citizenship, a step toward including all Americans in a common framework of
‘Liberty,” a matter of obvious constitutional significance.

Thus, the Court seemed to be verging on judicial recognition of something very much like rights
to minimum welfare, education, and other forms of social provision, when the Republican victory
in the 1968 presidential election deprived the Court’s liberals of the votes they needed to carry the
process forward. In 1969, President Nixon appointed Warren Burger; in 1970, Harry Blackmun,
whose first years on the Court saw him aligned with the new Chief; in 1972, Nixon appointed
Lewis Powell and William Rehnquist. Who can doubt that four Humphrey appointments, instead
of four Nixon appointments, would have made the Dandridge v Williams36 and San Antonio
Independent School District v Rodriguez3” dissents into majority opinions?

In Dandridge, the lower court had built on Goldberg and the other welfare rights precedents
to strike down Maryland’s dollar maximum (of $250 per month) on welfare grants to poor
families. Plaintiffs claimed that the maximum discriminated against poor children in large fam-
ilies, and the court agreed, applying heightened scrutiny to the measure because it affected the
constitutionally important interest in welfare, and concluding that the law ‘cut[] too broad a
swath on an indiscriminate basis.’88 Under the new Chief Justice’s leadership, the Supreme
Court reversed, announcing that no longer would the Court attend to the details of welfare pro-
grams, even if they appeared discriminatory or made harsh distinctions among people equally
in need. Acknowledging that ‘administration of public welfare assistance ... involves the most
basic economic needs of impoverished human beings,’8 the Court declared that ‘the dramati-
cally real factual difference between [welfare regulation and regulation of business or industry
provided] no basis for applying a different constitutional standard.’?0

83 Idem at 261 (quoting Kelly v Wyman 294 F Supp 893 900 (SDENY 1968) (quoting Student Author
‘Withdrawal of Public Welfare: The Right to a Prior Hearing’(1967) 76 Yale L] 1234 at 1234, 1244)) (inter-
nal quotations omitted).

84 Goldberg v Kelly 397 US at 265.

85 Idem.

86 397 US 471 (1970).

87 411US 1 (1973).

88 Dandridge v Williams 397 US at 484 (quoting Williams v Dandridge 297 F Supp 450 469 (D Md 1968))
(internal quotations omitted).

89 Idem at 485.

90 Idem.
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In dissent, Justice Marshall assailed ‘the Court’s emasculation of the Equal Protection Clause as a
constitutional principle applicable to the area of social welfare administration.”! Marshall
approvingly invoked the arguments of Michelman and others on behalf of a substantive right to
welfare, as well as Article 25 of the Universal Declaration of Human Rights,?2 which confers just
such a right. Thus, he signaled the dissenters’ inclination to read the Constitution as conferring
something like a right to livelihood. On a Humphrey, rather than a Nixon, Court, the trajectory
of constitutional doctrine after Dandridge most likely would have been in the direction of ever
more exigent signals that Congress and the States must make up shortfalls between statutory
offerings and the real world of ‘brutal need’ and include the statutorily excluded.

(C) MICHELMAN ON THE HARD QUESTIONS: ‘MINIMUM PROTECTION,’
‘JusT WANTS,” AND ‘BASIC NEEDS’

Dandridge, however, lay in the future as Frank Michelman set to work on the unfinished nor-
mative underpinnings of constitutional welfare rights. The federal courts had labored mightily
in statutory AFDC cases to make need the sole criterion for eligibility. Justice Brennan, in
Shapiro, remember, even had intimated that need of families for the very means of subsistence
might become a member of the new constitutional family of fundamental interests, and there-
by subject classifications in and exclusions from welfare statutes to strict scrutiny.”3 But need
had never stood on the same plane as effort or exchange in the distributive norms of common
law or constitutional doctrine. Need needed an argument that sounded in distributive justice.
Charles Reich’s articles did not provide one.?* Reich urged courts to attack official arbitrari-
ness and discretion, and the insecurity and indignities they bred. He offered a sociological
rationale for treating statutory welfare benefits as rights, but no moral or constitutional argu-
ment why courts were obliged to provide for the needy whom lawmakers had left out, or to
remedy the shortfalls between statutory offerings and actual need. From the point of view of a
legal scholar who sympathized with the welfare rights movement, the need-based right still
needed arguments that extended beyond procedural to distributive justice and addressed the
right’s substantive reach and bounds.

Frank Michelman set out in search of such arguments. He reported on his progress in two
pioneering articles, the 1969 Harvard Foreword, ‘On Protecting the Poor through the
Fourteenth Amendment,’®® and his 1973 ‘In Pursuit of Constitutional Welfare Rights: One
View of Rawls’ Theory of Justice.’?6 ‘Protecting the Poor’ was an effort to nudge doctrine and
doctrinal scholarship toward a theory of judicially enforceable constitutional welfare rights. ‘In
Pursuit of Constitutional Welfare Rights’ was a reading of John Rawls’s epoch-making book,?”
examining how Rawls’s theory bore on the idea of justiciable welfare rights, and how such an
examination, in turn, might illuminate Rawls’s theory.

91 Idem at 508 (Marshall & Brennan dissenting).

92 Idem at 521 fn 14.

93 See 394 US at 638.

94 The text oversimplifies. Reich, as we saw, did gesture toward a justificatory argument based on compen-
sation: welfare was just compensation for society’s more or less conscious choice of a political economy that
offered too few decently paid jobs to go around.

95 Michelman (note 13 above).

96 FI Michelman ‘In Pursuit of “Constitutional Welfare Rights”: One View of Rawls’ Theory of Justice’ (1973)
121 U Pa LR 962.

97 See Rawls (note 8 above).
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What, asked Michelman, is ‘the role of courts ... [in] the great War’?3 on poverty? He answered
with a reading of a handful of recent equal protection decisions Shapiro, which had been decided
in the 1968 Term, Harper v Virginia State Board of Elections,?® Douglas v California,100 and a
few of their kin. Michelman dubbed these cases the Court’s ‘contribution to the great War.’101
Shapiro, Harper, and Douglas all could be read as resting, partly, on a notion of wealth discrimi-
nation.102 Many lower courts!93 and liberal commentators wishfully read them as signs that the
Court might bring the nation’s poor into the ‘inner circle’ of judicially protected classes.104

For his part, Michelman read the decisions differently. The Court, he agreed, was embarking on
‘the elaboration of constitutional rights pertaining to the status of being poor,’105 and it had clothed
the decisions presaging these rights in the ‘verbiage of inequality and discrimination.’196 But the
‘inchoate theories of social justice ... at the roots’107 of these cases was ill expressed in the language
of ‘equality or evenhandedness.’108 Applying strict scrutiny to laws that fall unequally on the
nation’s poor would sweep too broadly; such government action is everywhere. Nor does equality
offer a plausible benchmark for answering the question how much protection is ‘enough.” “*As
much as” seems to provide just the certainty of measure which “enough of” so sorely lacks.’19% But

98 See Michelman (note 13 above) at 8-9.

99 383 US 663 (1966) (holding that state may not condition franchise on payment of tax or fee).

100 372 US 353 (1963) (holding that state must provide counsel to criminal accused on first appeal as of right,
irrespective of court’s assessment of probable merits).

101 See Michelman (note 13 above) at 9.

102 Harper held that statutes discriminating on the basis of wealth were, like those discriminating based on
race, ‘traditionally disfavored” 383 US at 668. Douglas spoke of ‘that equality demanded by the
Fourteenth Amendment where the rich man ... enjoys the benefit of counsel’s [assistance] ... while the indi-
gent ... is forced to shift for himself’: 372 US at 358. The Court noted that ‘the evil [in such a situation]
is ... discrimination against the indigent,” idem at 355, and that ‘an unconstitutional line has been drawn
between rich and poor.” Id at 357. In his Shapiro dissent, Justice Harlan lamented the majority’s ‘cryptic
suggestion’ that welfare constituted a fundamental interest giving rise to the strict scrutiny/compelling state
interest test the Court’s emergent equal protection doctrine had begun to extend from suspect racial classi-
fications to other invidious discriminations and fundamental constitutional interests nowhere evident in the
constitutional text: 394 US at 661 (Harlan J dissenting).

103 Thus, the same year as Michelman’s ‘Protecting the Poor,” a three-judge district court in New York enjoined
a recent change in the state’s welfare regulations, which reduced public assistance payments in counties sur-
rounding New York City to levels below those paid to city residents, when they had previously been
grouped together. Rothstein v Wyman 303 F Supp 339 (SD FNY 1969). Applying strict scrutiny to the
new classification scheme, the district court wrote, ‘Receipt of welfare benefits may not at the present time
constitute the exercise of a constitutional right’; nonetheless, the court deemed controlling the teaching of
Harper and Shapiro, that classifications creating ‘inequalities affecting the exercise of fundamental or crit-
ical personal rights’ must be scrutinized under ‘a more stringent standard’: idem at 346. As in Harper and
Shapiro, so here the court found a conjunction of a ‘fundamental right’ and a ‘disadvantaged minority’—
only here the right was welfare and the minority the poor. While welfare was only an incipient constitu-
tional right, an emergent fundamental interest, Shapiro still seemed to the Rothstein court to mark the
Supreme Court’s acknowledgment that ‘[a]ccess to [the] bare necessities of life’ was as ‘fundamental’ as vot-
ing. See idem at 346-48. And Douglas marked a dawning recognition of the poor as a protected minority.

104 See JE Coons et al ‘Educational Opportunity: A Workable Constitutional Test for State Financial Structures’
(1969) 57 Cal LR 305 at 3635; See generally A] Goldberg ‘Equality and Governmental Action’ (1964) 39
FNY U LR 205; LG Sager ‘Tight Little Islands: Exclusionary Zoning, Equal Protection, and the Indigent’
(1969) 21 Stan LR 767.

105 See Michelman (note 13 above) at 16.

106 Idem.

107 Idem at 10.

108 Idem.

109 Idem at 18.
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would a court be comfortable explaining ‘why X is entitled to, say, [as much legal assistance on his
appeal as] Y in fact has rather than what justice requires?’110 If equal protection, as applied to the
plight of poverty, swept too broadly, it also stopped short of the mark, because equal protection
implies ‘a “state action” qualification upon government’s duties to relieve against hazards of pover-
ty. 111 Yet, it was ‘less easy to be reconciled to the “state action” notion when alleviation of cer-
tain, specially poignant hardships or crushing disadvantages is thought to be the object... . [Then,]
the government’s noninvolvement ... may come not as relief but as reproach.’112

Thus, while inequality and discrimination were the doctrinal notions near at hand, they were
misleading. The upsetting feature in the equal protection cases involving poverty was not some
odious discrimination that might accompany a poor person’s deprivation of a good he couldn’t
afford; what was disturbing was the deprivation itself. So, Michelman sought to use the cases as
data points from which to infer the outlines of a constitutional universe of ‘just wants’ or ‘basic
needs.” Not equal protection, he insisted, but ‘minimum protection’ was the heart of the matter.113
Focusing on specific deprivations of basic needs was ‘a much more manageable task’!14 for
courts. Michelman strapped himself to the mast of moderation, and vowed to keep ‘resolutely
deaf to [the Court’s] superfluous [equality] rhetoric.’115 His was a more modest picture of the
courts’ part in ending poverty: not ‘railing against tides of economic inequality which they [can’t
stem], but ... busy with the critically important task of charting some islands of haven from eco-
nomic disaster in the ocean of (what continues to be known as) free enterprise.’116

After Dandridge and Rodriguez, it became fairly clear that most of the Justices on the Burger
Court would not compel states or Congress to make up any shortfall between statutory offerings
and the real world of ‘brutal need,” nor etch out a constitutional universe of just wants, nor subject
state laws or practices that fell heavily or arbitrarily on the poor to any exacting constitutional stan-
dard. Not unless there were some other, more familiar constitutional value entwined in the case: the
fairness of the criminal process, ending the South’s disenfranchisement of blacks and poor whites,
vindicating the citizen’s right to travel among the states of the Union free from discrimination.

Indeed, the idea that ‘lawyers in criminal courts are necessities, not luxuries’117 harked back
to the 1930s and Powell v Alabama;118 it spoke to the Court’s special solicitude for the integri-
ty of the judicial process and its sensitivity toward the charge that ‘the rich man can require the
court to listen to argument of counsel before deciding on the merits, but a poor man cannot.’11?
Harper, striking down Virginia’s poll tax, seems likely to have been akin to Powell in most
Justices’ minds, completing the dismantling of Jim Crow, rather than identifying the first
‘islands of [economic] haven’120 on a constitutional map of basic needs and just wants.

What is important for us about ‘Protecting the Poor,” however, is not its failed prophecy
about doctrinal developments, which, after all, may merely have been the upshot of Nixon’s

110 Michelman (note 13 above) at 18.

111 Idem at 11.

112 Idem.

113 Idem at 13-14.

114 Idem at 8.

115 Michelman (note 13 above) at 33.

116 Idem.

117 Gideon v Wainwright 372 US 335 344 (1963) (holding that indigent felony defendants entitled to state-
funded trial counsel under the Sixth Amendment).

118 287 US 45 (1932) (holding that indigent defendant in capital case entitled to state-financed counsel under
the Sixth Amendment).

119 Douglas 372 US at 357.

120 Michelman (note 13 above) at 33.
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razor-thin victory in the 1968 election. What matters here is the Foreword’s optimism about the
open-ended quality of those developments and its identification of courts and author with the
‘great War’ on poverty. As we noted, ‘Protecting the Poor’ was written with ‘funds provided by’
the command center of that “War’ and while Michelman was associated with Harvard’s LSO
back-up center.121 The Harvard Center litigated special education and school desegregation
cases; like other LSO offices, its occupants saw themselves battling against the intertwined evils
of racism and poverty, training scores of LSO attorneys and working with community organi-
zations.122 Unlike other back-up centers, like Columbia’s, it lacked a strong ‘movement’ tilt,
and had nothing quite like Columbia’s close ties with the NWRO.123

Intellectually, however, Michelman joined the NWRO and the attorneys and policy mavens
surrounding it in their sharp break with inherited rights discourse. In contrast with the NWRO,
‘Protecting the Poor’ and ‘In Pursuit of Constitutional Welfare Rights’ do not defend a guaran-
teed income but instead a bundle of ‘insurance rights’ (to food, shelter, health care, education).
But in common with the NWRO, Michelman breaks the link with work. His constitutional wel-
fare rights are unconditional. Thus, with the NWRO, Michelman rejects the centuries-old dis-
tinctions between ‘worthy’ and ‘unworthy’ candidates for public provision. There are no dis-
tinctions here between the disabled and able-bodied, the ill-fated and blameworthy, the wid-
owed and promiscuous, the earnest job-seeker and the shiftless and idle.124 Instead, Michelman
means to summon forth a theory of distributive justice that is insistently unsatisfied by a polit-
ical economy affording everyone a ‘fair opportunity’ through ‘full employment,’ ‘income trans-
fers,” and the likel25 to provide for everyone’s basic needs or just wants. ‘Protecting the Poor’
requires ‘more’; it requires basic needs or just wants ‘will be met when and as felt, [regardless
of] ... effort, thrift, or foresight.’126

Michelman does not dispute that justice requires the kind of political economy that enables
everyone to make a decent living through decent work. At one point, he even notes that a par-
ticipant in a Rawlsian assembly might well seek in addition, and perhaps even prior to, insur-
ance rights assurance of some of social citizenship’s mainstays in the form of full employment,
income supplements, and the like.127 But apart from this passing observation, work in all its
forms waged and unwaged, dignifying and demeaning, decently rewarded and socially valued
and not does not figure at all in Michelman’s account of the constitutional dimensions of the
‘great War’ on poverty.128 In this, of course, Michelman departs from the social citizenship tra-

121 Idem at 7 fn *.

122 See generally MW Edelman Lanterns: A Memoir of Mentors (1999). Edelman was a director of the
Harvard Center on Law and Education.

123 See Forbath ‘Constitutional Welfare Rights’ (note 7 above) at 1855-59.

124 Michelman welcomes the challenge to answer the ‘compelling ... objection to welfare rights, that such rights
signify redistribution from the prudent and industrious to those who have culpably failed to grasp oppor-
tunities to provide for their own security’: Michelman (note 96 above) at 969.

125 See Michelman (note 13 above) at 14 fn 18.

126 Idem at 14.

127 Idem at 15 fn 21.

128 One might think that such social citizenship principles as a right to work are absent from Michelman’s con-
stitutional theorizing, because they lie beyond anything courts could hope to contribute to the anti-poverty
campaign. But it seems fair to say that for the Michelman of these two essays, ‘minimum protection’ consti-
tutes the full reach of the Constitution’s—and not merely the constitutional courts’ ’protection of the poor.”
No Constitution seen from the vantage point of civil society or of Congress would contain any different rights
or equality norms. As we’ll see, infra text accompanying notes 172-78, Michelman does address constitutional
advocacy in political fora, and he casts the social minimum for constituting equal citizenship in the same mold.
‘Insurance rights’ remain the constitutional ticket, whether in Congress or in the courts.
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dition I have reconstructed and chronicled elsewhere.12? It sought to find or include these
norms in the Constitution—to serve, in much the same terms that Michelman applies to welfare
rights, as touchstones for ‘convincing advocacy’ and ‘foothold[s] for challenging legislative judg-
ments’130 that fell short of assuring decent work opportunities and decent livelihoods for all.131

This lacuna results in an argument for welfare rights that assigns those rights social work
they cannot do; they cannot secure the social bases of self-respect and mutual respect in
American life. Or so I will suggest. But I will do so in the context of a critical reading of
Michelman’s reading of Rawls, to which we must turn.

IV A Critical Reading of Michelman on Rawls
and Welfare Rights

(A) THE DIFFERENCE PRINCIPLE AND CONSTITUTIONAL POLITICAL ECONOMY

What was afoot in the courts shaped the way Michelman approached Rawls’s A Theory of
Justice. When Michelman turned in earnest to Rawls, he did so with a mind to asking

[h]ow ... the book [bore] upon the work of legal investigators concerned or curious
about recognition, through legal processes, of claimed affirmative rights (let us call them
“welfare rights”) to education, shelter, subsistence, health care and the like, or to the
money these things cost.132

The answer was a vexed one. Michelman rested welfare rights on a distributive principle of
‘minimum protection’ or ‘just wants’; Rawls offered something different. The chief basis for
welfare rights or for ‘the money these things cost’ in A Theory of Justice was Rawls’s difference
principle.

The difference principle, you’ll recall, states that institutionalized inequalities must be justified
by dint of being in the interests of the least advantaged.133 Inequalities that do not redound to the
benefit of those at the bottom are illegitimate. For Rawls, this principle is not cashed out through
income standards or transfer payments alone; it must imbue the general ‘organization of the econ-
omy,” and the distribution of wealth, power, and authority as well as income.134 Because his focus
rests on welfare, however, Michelman reads the difference principle with an eye to income. ‘Even
apart from the quest for justiciability,” 135 he writes (and we will return to that quest), ‘the differ-
ence principle is unsatisfactory’;136 for Rawls seems interested simply in maximizing the income

129 See Forbath ‘Caste, Class, and Equal Citizenship’ (note 7 above).

130 Michelman (note 96 above) at 1003.

131 Idem at 1002-03. Compare Michelman’s language about welfare rights arguments in political fora to the
statements of New Dealers, which I quote in some detail, in ‘Caste, Class, and Equal Citizenship’ (note 7
above) suggesting that constitutional social and economic rights should serve as standards for the polity to
judge ‘the acts of legislatures and executives.’

132 Michelman (note 96 above) at 962.

133 See Rawls (note 8 above) at 100-01; ] Rawls Political Liberalism (1996) 283. Michelman explicates and crit-
icizes the difference principle in ‘In Pursuit of ‘Constitutional Welfare Rights’,” (note 96 above) at 976-88.

134 See Rawls (note 8 above) at 7-11, 54.

135 Michelman (note 96 above) at 982.

136 Idem.
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of those at the bottom, irrespective of whether that income is adequate to meeting basic needs,!3”
or whether it substantially exceeds that level.138 Moreover, Michelman finds it difficult to feed the
‘primary good of self-respect’13? into the machinery of the difference principle, because the good
of self-respect ‘does not seem to fit the difference principle’s “more is better” attitude.’140 Yet,
from the point of view of liberal constitutional theory, the centrality of self-respect and equal
respect in Rawls’s theory are an important part of his appeal.

Michelman does find some support for a just wants/insurance rights approach to welfare
elsewhere in Rawls’s theory. While the difference principle is uncongenial, it is possible that
Rawls’s equal liberty principle or his principle of fair equality of opportunity, or even ‘justice
as fairness’ as a whole implies a bundle of ‘insurance rights’ such as Michelman is champi-
oning.141 Mainly, however, Michelman focuses on explicating and assessing the difference prin-
ciple as a source of welfare rights.

Unlike the ‘more is better’ attitude of Rawls’s difference principle, Michelman’s ‘just wants’
theory provides a touchstone for determining the metes and bounds of welfare provision that
seems directly tied to equal respect.!42 Beyond the point at which welfare provides a decent
minimum of social goods, it seems wiser to allow considerations of economic incentives and
market efficiency to hold sway. As a rational actor behind Rawls’s ‘veil of ignorance,” one might
well prefer assurance that one’s ‘just wants’ be satisfied, and for the rest one might prefer to
wager that one’s individual capacities were at least middling as the market measures things and
choose against the ‘more is better’ attitude of the difference principle.

Certainly, Michelman makes a valuable point about the vulnerability of the difference prin-
ciple from the point of view of calibrating welfare rights or a minimum income. However, we
risk being misled if we look at the difference principle only from this perspective. From it, we
might surmise that what separates Rawls’s views about social and economic rights from
Michelman’s is simply a quarrel over what form of income redistribution to enshrine in the
Constitution minimum income pegged to the difference principle, or minimum welfare rights
pegged to just wants. In fact, neither of these alternatives captures Rawls’s view of how the
principles of justice, including the difference principle, bear on constitutional political econo-

137 A precept for the distribution of material social goods,” writes Michelman ‘which ignores claims regarding
basic needs as such, and is sensitive only to claims regarding money income, will for many of us Seem
incomplete and thus not fully in harmony with our “considered judgments™’.

138 Michelman states: ‘Income-transfer activity is simply to be intensified just up to the point where any fur-
ther intensification lowers total output so much that the bottom’s absolute income begins to fall even as its
relative share of total consumer satisfaction continues to rise. Under the difference principle, that is all there
is to it. There can be no implicit insurance-rights package because there is no concern for what the bottom
spends (or is able to spend) its income own: Income is income a primary, an elemental, social good, of which
the bottom simply wants and is entitled to as much as it can get’: idem at 981.

139 Idem at 983.

140 Michelman (note 96 above) at 983.

141 After all, fair equality of opportunity implies a right to education, and that right entails ‘subsistence or health
or freedom from extreme environmental deprivation,” for without them, ‘how could educational offerings
effectuate fair equality of opportunity?’ Idem at 989. So too, the ‘[e]njoyment of basic liberties’ like freedom
of speech has ‘fairly straightforward and objective biological entailments,” which spell subsistence and the
other insurance rights. Finally, the ‘preeminent good of self-respect may imply welfare rights reaching beyond
those biological entailments,” although Michelman does not explore how: idem at 990.

142 Michelman may have been the first sympathetic critic of Rawls to suggest that the difference principle and
the income guarantee it entailed were not the only nor the most compelling principle that could be derived
from Rawls’s original position A just wants principle might fit the bill better. For a thoughtful later read-
ing, canvassing the critics and making these points in greater detail, see ] Waldron, Liberal Rights: Collected
Papers 1981-1991 (1993) at 250-70.
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my. Rawls devotes great attention in A Theory of Justice to just this subject; what he writes
makes plain, I think, that he would include constitutional baselines respecting work and par-
ticipation in the economic order, as well as welfare.

Despite the tension he uncovers between the primary good of self-respect and the ‘more is bet-
ter’ attitude of the difference principle applied to income, Michelman is right in suggesting that
the difference principle is concerned with the social bases of self-respect and mutual respect.
Indeed, it concerns them more than it does the rational actor’s calculus of consent regarding
income shares. When Rawls writes about consent, he is concerned about what it takes to make
each person a consenting member a charter member of society. He is concerned not only, or even
primarily, with rational choice, but with contract, undertaking, and commitment!43 more pre-
cisely, with consent and commitment to the social enterprise, and, conversely, with the conditions
which turn consent and commitment into submission and subjection. This is the problem Rawls
dubs the ‘strains of commitment.’144 Under an unjust political economy, such as ours, there are
millions of citizens who cannot plausibly see themselves as members of a political community
organized in their name to promote their interests and capacities. Instead of supporting their
capacities for commitment we have strained them to a breaking point.

What, then, are the political-economic bases of consent and commitment? More important,
writes Rawls, than ‘a high material standard of life’1#> in securing ‘a just and good society ... is
meaningful work in free association with others, these associations regulating their relations to
one another within a framework of just basic institutions.’146 That is why, as you will recall, the
difference principle reaches beyond income to the distribution of wealth and power; it concerns
shared authority no less than a fair share of goods. This is the key difference between Rawls’s con-
stitutional political economy which he dubs a ‘property-owning democracy’14” and the political
economy of the welfare state. ‘In a welfare state,” he writes in a 1987 preface to A Theory of
Justice, ‘the aim [of political institutions] is that none should fall below a decent standard of
life ... . By contrast, in a property-owning democracy the aim is to carry out the idea of society as
a fair system of cooperation over time between citizens as free and equal persons.’148 The ‘back-
ground institutions of property-owning democracy ... try to disperse the ownership of wealth and
capital, and thus to prevent a small part of society from controlling the economy and indirectly
political life itself.’14? “The idea is not simply to assist those who lose out through accident or mis-
fortune (although this must be done), but instead to put all citizens in a position to manage their
own affairs and to take part in social cooperation on a footing of mutual respect ... .’150

In a word, Rawls’s precepts for political economy fall squarely within the social citizenship tra-
dition. His political economy of citizenship bears a strong family resemblance to those of the
Populists, Progressives, and New Dealers who fashioned the variants of social citizenship thought
in America. Like them, he holds that one cannot be a consenting, charter member, a ‘citizen,” of

143 Rawls (note 8 above) at 176: {W]hen we enter an agreement we must be able to honor it even should the
worst possibilities prove to be the case... . Thus the parties must weigh with care whether they will be able
to stick by their commitment in all circumstances.’

144 Idem at 145, 176, 423. For a thoughtful discussion of this theme in Rawls, see Waldron (note 142 above)
at 259-63.

145 Rawls (note 8 above) at 290.

146 Idem.

147 J Rawls ‘Preface for the French Edition of A Theory of Justice’ in Samuel Freeman (ed) Collected Papers
(1999) 415 at 419.

148 Idem.

149 Idem.

150 Idem.



Frank Michelman on Social Rights 93

the national community without decent work, a measure of economic independence, and at least
a small share of authority over the governance of one’s work and shared economic life.

Whether one rests one’s normative claim for welfare rights on some variant of Rawlsian liberal-
ism, as Michelman does in the work we have been considering, or one relies on the republican tra-
dition, as he does in the essays we take up later, a key part of the argument for welfare rights is this:
These rights are necessary to secure the social bases of self-respect (the main concern in Rawls) and
of independence and mutual respect or equal standing (republicanism’s primary emphasis). In sum,
welfare rights are necessary to a liberal republican (or, if you prefer, a republican liberal) concep-
tion of equal citizenship. Yet, plainly the social bases of equal citizenship consist of more than a
decent minimum of food, shelter, and other material needs. They also demand a right to earn a
livelihood through decent work; they require an opportunity to contribute in some recognized fash-
ion to the social enterprise as well as to civic and political life. This broader view of the material
dimensions of constitutional equality has a better mooring in the empirical literature that treats the
social and economic underpinnings of self-respect!5S! and mutual respect!52 among women and
men in today’s America and a better mooring in our constitutional history.

(B) JUSTICIABILITY — A CONCERN FOR JUDICIAL COMPETENCE AND LEGITIMACY

The family resemblance we found between Rawls and earlier proponents of social citizenship
is one that critics like Sandel studiously smudge over, in order to claim that Rawls has aban-
doned the ‘formative’ project of developing good citizens.153 Michelman is as careful and gen-
erous a reader as dwells in the republic of letters; he does not smudge over these aspects of
Rawls’s political economy, but openly puts them aside to carry on with ‘minimum protection’
and constitutional welfare rights. Probably Michelman would have invoked justiciability as rea-
son enough to have put other social citizenship norms to one side, both in reading Rawls and
in his own constitutional theorizing. ‘Justiciability,” indeed, was Michelman’s reason for seek-
ing insurance rights, even though he conceded that it was ‘easier and more natural to find in
Rawls [a right to a] guaranteed money income’154 or, more generally, a ‘right[] against exces-
sive or unnecessary inequality of wealth or income.’155 Justiciability has two dimensions here.

151 See eg W] Wilson When Work Disappears: The World of the New Urban Poor (1996); AH Goldsmith et
al “The Psychological Impact of Unemployment and Joblessness’ (1996) 25 ] Socio-Eco 333; A Sen The
Penalties of Unemployment (Banca D’Italia Working Paper No 307 1997).

152 Of course, complex patterns of respect, deference, and degradation form around class and occupational hierar-
chies, but all the empirical literature suggests that the most salient border between minimum respect and degra-
dation in today’s class structure falls along the line between those who are recognized by organized society as
working and providing a decent living for themselves and their families, and those men and women at the bot-
tom of the nation’s class hierarchy who are not. See eg JF Handler & Y Hasenfeld We the Poor People: Work,
Poverty, and Welfare (1997); KS Newman, No Shame in My Game: The Working Poor in the Inner City (1999).
On the experience of women in regard to the identities of housewife and ‘{waged] working woman’ and the
dilemmas of self-respect and social recognition as a full and equal member of American society, see V Schultz
‘Life’s Work’> (2000) 100 Col LR 1881 at 1883 (arguing that for women, no less than men, the right to par-
ticipate in decent work is indispensable to equal citizenship; canvassing empirical literature showing that ‘a
robust conception of equality [for women] can be best achieved through paid work, rather than despite it.”).

153 M]J Sandel Democracy’s Discontent: America in Search of a Public Philosophy 6 (1996); see MJ Sandel
Liberalism and the Limits of Justice (1982); Rawls (note 8 above) at 259 (noting that not only their capac-
ity for self-respect but more broadly ‘the sort of persons [citizens] want to be as well as the sort of persons
they are’ are shaped by the political economy they live under).

154 Michelman (note 96 above) at 966.

155 Idem.
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The first concerns institutional capacity, or ‘judicial competence’ in legal process-ese. The sec-
ond concerns the degree to which a given norm is formally law-like, determinate, and objective
in its application. This dimension of justiciability obtains whether the setting is the courtroom,
the legislature, or the constitutional convention, when ‘constitutional amendment is the chosen
avenue of reform.’156 In any of these fora, one must be concerned that the norms one is craft-
ing or deriving from more general constitutional texts are such norms about which one can say
with some measure of certainty that this constitutional requirement has or has not been or is
or is not in the process of being met.

Begin with judicial competence. Here, surely the starting point must be ‘compared to what?’
Is a right to decent work any more beyond judicial capacities or more insulting to separation
of powers constraints than the rights to welfare, health care, and decent housing with which
Michelman conjures? With the former as with the latter, a number of competency and separa-
tion of powers concerns arise, and a variety of judicial strategies are open.

The concerns and the strategies are familiar, and Michelman briefly surveys several.l57
‘[Plerplexing questions of economic feasibility’158 may arise; a decree fulfilling a ‘claimed housing
[or employment] right [might] leav[e] the bottom worse off, on the whole, than it now is.’15° But,
says Michelman, such questions ‘do not seem different in essence from other issues that courts have
deemed judicially triable.”160 And in respect of housing and school finance, as well as other social
citizenly matters, judicial experience has grown since 1973, particularly if one takes account of
developments abroad and in America’s state courts.161 Courts have found credible ways to assess
claims of glaring failure on the part of national and subnational governments to address and meet
guarantees of social rights. But it must be admitted that this body of constitutional (as distinct from
statutory-interpretive) judicial experience has not addressed work and employment; and certainly,
it is plausible that the many-sided determinants of the availability of decent work might counsel
against a judicial role in interpreting and enforcing this as opposed to other social rights. I want to
leave this possibility hanging, to be revisited when more of Michelman’s and my own thoughts
about judicial and non-judicial interpretation and enforcement of social rights are on the table.

‘More plausible’ than the argument for adjudicative incompetence, notes Michelman, “is the
notion of remedial incompetence.’162 Courts have no way of enforcing social rights without the
raising and appropriating of public funds and the creation of new administrative structures.
Such actions are not only under the control of the other branches, but also ‘involve[] a complex
of subsidiary but vitally important choices which the judiciary lacks all basis for making.’163

156 Idem at 967.

157 See idem at 1004-10.

158 Idem at 1006.

159 Michelman (note 96 above) at 1006.

160 Idem.

161 Fior a chastened but positive assessment of judicial contributions in the education financing arena, see M
Minow ‘Just Education: An Essay for Frank Michelman’ (2004) 39 Tulsa LR 547. On the South African
Constitutional Court’s interventions in the domain of housing, see Michelman ‘Constitution and Social
Rights’ (note 9 above) at 17-18, 26-27. Most strikingly, perhaps, has been the work of German constitu-
tional courts, at both the national and subnational levels, in respect of constitutional rights to housing and
to a decent livelihood. See PE Quint ‘The Constitutional Guarantees of Social Welfare in the Process of
German Unification’ (1999) 47 Am | Comp L 303. For a general discussion of constitutional adjudicato-
ry experience with social rights, see C Fabre Social Rights under the Constitution: Government and the
Decent Life (2000) 152-81.

162 Michelman (note 96 above) at 1006.

163 Idem.
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One response to this problem is ‘a judicial mandate to legislative, executive, or administrative
officers to prepare, submit, and carry out a corrective plan.’164

Separation of powers presents a different order of concern. Here, Rawlsian principles, on
Michelman’s account, may collide. Judicial vindication of substantive welfare rights may come
at too high a cost ‘in participatory inequality [as between the judiciary’s and the citizenry’s
respective roles in identifying the social rights to which a society’s shared principles of justice
commit it] which damages [the citizen’s] self-respect.’165 The trade-off between ‘justice in par-
ticipatory rights and justice in substantive rights,’166 may demand judicial forbearance. Or at
least, it may demand that courts ‘not cut welfare rights out of the whole cloth of speculative
moral theory.’167 Likewise, I’d add, for the same reason, courts ought to forebear from cutting
social citizenship rights out of the whole cloth of interpretative recollection of extra-judicial
constitutional tradition.

But such judgments do not exhaust the question of whether judges should ever allow such
a theory to inform their application of ‘due process and equal protection guaranties in their
formal and non-substantive aspects’168 to statutory materials. Here Michelman takes inspi-
ration from the lower federal courts’ pre-Dandridge readiness to find in equal protection a
command to invalidate even seemingly plausible classifications among potential eligibles16?
and generally to put the statutory programs’ limitations and qualifications under strain, in
the name of making need alone the valid criterion. Too, he finds in cases like King v Smith
studies of how courts can find in AFDC and kindred legislation statutory rights that
amounted to ‘justice-inspired [legislative] supplementation of the constitutional cata-
logue.’170 Certainly, this is a credible way to interpret the Court’s reading of Congress’s
intent against the grain of legislative history and of Congress’s knowing acquiescence in
state practices the Court went on to condemn. Unprepared to declare the existence of such
a constitutional right (and so openly and irrevocably to constrain Congress), the Court
nonetheless was prepared to expand and deepen the limited and qualified commitments
Congress had made.

Not only is this a plausible reconstruction of the interaction between Court and Congress,
but it is suggestive of how a judiciary mindful of the constitutional dimensions of work and par-
ticipation could read statutory material in the area of labor and employment.17! In the case of
statutory work and employment rights, however, a court would not need to rely on ‘enlight-
ened,” emergent, contemporary notions of democracy and justice. Nudging state or federal
agencies to construe their congressional mandates in ways that leaned toward inclusion or actu-
al availability of work opportunities, courts could proceed in a somewhat more conservative
interpretative style, relying on old, not emerging or ‘enlightened’ elite understandings of equal
rights and constitutional equality.

164 Idem.

165 Idem at 1010.

166 Idem.

167 Michelman (note 96 above) at 1010.

168 Idem.

169 See idem at 1011-12.

170 Idem at 1011.

171 For a like-minded account of possible readings of the Wagner Act see M Barenberg ‘Democracy and
Domination in the Law of Workplace Cooperation: From Bureaucratic to Flexible Production’ (1994) 94

Col LR 753.
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(C) JUSTICIABILITY AND PROBLEMS OF INDETERMINACY AND OF
CONSTRAINTS ON DEMOCRACY IN PUBLIC POLITICAL FORA

‘In Search of Constitutional Welfare Rights’ holds that welfare rights are the best vocabulary
for expressing a constitutional commitment to a social minimum, partly by dint of their sup-
posedly greater crispness and formal, determinate applicability. Donning the hat of counselor
to hypothetical constitution-framers, Michelman says this: If you want to lay a basis for ‘con-
vincing [constitutional] advocacy in political forums,’172 then state your commitment to a
social minimum in the form of ‘insurance rights.’173 To rely on a more Rawlsian vocabulary
‘would [fail to] give ... advocates any special foothold for challenging legislative judgments.’174
Of course, here Michelman is comparing insurance rights to Rawls’s difference principle. The
comparison that interests us, however, is a different one.

Is the legal-rhetorical foothold supplied by a right to decent housing any more secure from
contending interpretations than that provided by a right to decent work? We need not belabor
the point. Michelman concedes it in a recent engagement with the arguments I am raising here.

If we ... compare a social-citizenship conception with a welfare-right conception of a pos-
itive constitutional guarantee in the economic sphere, we can see that neither sort of concep-
tion trumps the other on the scale of justiciability.’l75 Indeed, the examples Michelman choos-
es are those we’ve been employing. He points to the welfare right found in the present South
African Constitution, ‘to have access to adequate housing,” a welfare right whose ‘progressive
realization’ the state must take ‘reasonable’ steps ‘to achieve.’176 And he asks whether such a
right registers any higher on the scale of justiciability ‘than would a declared duty of the state
to do the best it can to maintain an economy and society in which everyone who wants it has
access to respectable, fulfilling, adequately remunerated work.’177 The answer, he concedes, is
no.178

If the welfare-right conception has an edge in respect of ‘concerns about constitutional-legal
form,’17? it is on the scale of what Michelman now calls ‘narrowness.”!80 This is a concern dis-
tinct from justiciability. It does not concern courts’ remedial competence or democratic deficits,
nor whether a given norm is too general and wide-open-to-competing-interpretations. Rather,
it concerns how widely or narrowly a norm ‘preempt[s] major public policy choices from the
ordinary politics of democratic debate and decision.’181 More than a welfare right, ‘a constitu-
tional social-citizenship right ... reach[es] in a hundred directions ... into the deepest redoubts
of the common law and the most basic choices of political economy a modern society can
make. 182

Certainly, if my historical scholarship is right about the way these rights have figured in pub-
lic political discourse and debate about everything from currency to education to industrial

172 Michelman (note 96 above) at 1002.

173 Idem.

174 Idem at 1003.

175 See Michelman ‘Democracy-Based Resistance’ (note 9 above) at 1896.
176 Idem.

177 Idem.

178 See idem.

179 Idem at 1895.

180 See Michelman ‘Democracy-Based Resistance’ (note 9 above) at 1895-96.
181 Idem at 1895.

182 Idem at 1897.
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organization, then Michelman is right. And note: Michelman’s point pertains independently of
the scope of judicial enforceability, as long as we presume our public officials to be conscien-
tious.

Here, Michelman’s thinking merges with the social citizenship tradition’s conception of
how its norms would bear on democratic lawmaking—not via judicial review, but instead
by directly constraining participants and the standards they apply and the arguments they
offer in debates and decisions about public policy-making. Over against the charge of non-
narrowness’ or democracy-stymieing, Michelman offers a defense on behalf of social citi-
zenship norms. It is precisely the ‘blatant “non-justiciability” of a social-citizenship right its
utter lack of mechanical applicability to any hard or contested question of public policy ...
[that] saves it from charges of contrariety to democracy.’183 Instead of thwarting democra-
¢y, social citizenship norms would mark a ‘gain for democracy ... [by] impos[ing] a certain
constraint on how citizens and their elected representatives would frame and approach
sundry questions of public policy.’184 That is, the norms would demand of all concerned an
‘exercise[] of ... judgment ... [about] which choice will best conduce to the social citizen-
ship of everyone.’185

By invoking Michelman present to respond to Michelman past, we have strayed from Michel-
man on Rawls and welfare rights in 1973. The burden of this foray into the present has been
to suggest that Michelman’s insistence on the justiciability of social and economic rights in non-
judicial fora was a product of the politics and doctrine of the day. Today, doctrine and politics
afford neither the same possibilities nor their concomitant constraints, and we do better to pur-
sue the path of social citizenship down which Rawls and our home-grown ideals of social citi-
zenship direct us. Or as Michelman observes in reference to a fuller version of the criticisms lev-
eled here, if we count ourselves among those who ‘maintain that constitutional law outside the
courts can figure importantly in the conduct of public affairs [and] that contention outside the
courts over constitutional-legal meanings and obligations very possibly can be ... a site for
democracy in action,’186 then should we not put justiciability issues aside, and ask: ‘Is there any
reason why we who take this view should hesitate to embrace a social-citizenship conception
of constitutional social rights, in preference to a welfare-right conception, assuming we find the
former to be morally the more appealing conception?’187

There is more to say about the interaction of social-citizenship norms and democratic politics
and lawmaking, and more of Michelman’s insights and qualms to consider. We may yet conclude
that a sparer set of social rights, a set of social minima, ought to enjoy constitutional pride of
place, over against the broader, more historically rooted, and, perhaps, ‘morally ... more appeal-
ing’ social-citizenship conception that I have put forward. We may yet conclude that judicial safe-
guards should obtain for essential welfare rights but not for the social citizenship principle. And
we may find ourselves, with Michelman, in the grip of genuine dilemmas. But further consider-
ation should await a reading of Michelman’s republican case for welfare rights. This brings us
to his turn to history, and his thoughtful reading of Progressive constitutionalism.

183 Idem at 1898.

184 Idem.

185 Michelman ‘Democracy-Based Resistance’ (note 9 above) at 1898 (emphasis omitted).
186 Michelman ‘Constitution and Social Rights’ (note 9 above) at 28.

187 Idem at 28-29.
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V' Michelman’s Republican Case for Welfare Rights

(A) THE DISTRIBUTIVE DIMENSION OF CONSTITUTIONAL PROPERTY RIGHTS
AND THE PROBLEM OF LEGAL FORM

By the late 1970s, the Court had begun to cut the solicitous strands of doctrine well short of
substantive welfare rights, declaring ever more categorically that its Constitution confers ‘no
affirmative right to governmental aid, even where such aid may be necessary to secure life, lib-
erty, or property ... . 188 Liberal constitutional scholarship grew more theoretical as the Court
grew more conservative. Theorists acknowledged the limits of judicial competence and legiti-
macy in the area of affirmative rights. They began to reflect on the ‘gap between the reach of
constitutional case law and the reach of the Constitution.”18% They built up more general, less
court-centered accounts of constitutional democracy as a system of self-government.

For his part, Michelman made civic republicanism and contemporary pragmatism and criti-
cal theory his own, and brought them into an internal dialogue with liberal constitutional the-
ory. Out of this emerged a profound series of reflections on the dilemmas of constitutional self-
government, the tensions between popular sovereignty and the rule of law, the nature of adju-
dication, and, most germane here, the ‘possessive’ and ‘distributive’ conceptions of constitu-
tional property rights.190 Written in 1986, Michelman’s exploration of the tensions between
these two kinds of property norms sets out to reconstruct the republican logic and history of
the distributive side of constitutional property claims, to suggest why this side has been the
recessive one in constitutional law, and to join issue with those, like Michael Walzer, who object
for staunchly democratic reasons to the constitutionalization of ‘welfare claims as rights.’191

Michelman seized hold of the founders’ venerable republican conviction that ‘security of proper-
ty holdings was [not just a matter of] private self-interest’;12 it was ‘of general political concern.’193
Material independence was ‘viewed as indispensable if one’s independence and competence as a par-
ticipant in public affairs was to be guaranteed.’!4 This maxim had obvious bearing on the anti-
redistributive, property-protecting provisions in the founders’ Constitution; but it also implied a dis-
tributive imperative. This imperative, too, found support in much that the founders wrote and did.
But it found no obvious expression in the provisions and architecture of their Constitution. The dis-
tributive norm was deferred, Michelman suggests. Given the prospect of westward expansion, the
founding generation could envision ‘a freehold beneath every household ... supporting the free-
holder’s independence.’1?5 As long as this state of affairs continued, the Constitution’s possessive
regard for property was sufficient to answer the founders’ distributive concerns.

188 DeShaney v Winnebago City Dept of Social Services 489 US at 196.

189 See LG Sager ‘Justice in Plain Clothes: Reflections on the Thinness of Constitutional Law’ (1993) 88 Nw
U LR 410 at 419.

190 See eg FI Michelman ‘Conceptions of Democracy in American Constitutional Argument: Voting Rights’
(1989) 41 Fla LR 443; FI Michelman ‘Law’s Republic’ (1988) 97 Yale L] 1493; FI Michelman “Possession
vs. Distribution’ in the Constitutional Idea of Property’ (1987) 72 Iowa LR 1319 [hereinafter Michelman
‘Possession vs. Distribution’]; FI Michelman ‘Foreword: Traces of Self-Government’ (1986) 100 Harv LR
4; Radin & Michelman (note 12 above).

191 Michelman ‘Possession vs. Distribution” (note 190 above) at 1320-21. The essay by Michael Walzer which
Michelman addresses is M Walzer ‘Philosophy and Democracy’ (1981) 9 Pol Theory 379.

192 Michelman ‘Possession vs. Distribution” (note 190 above) at 1329.

193 Idem (emphasis omitted).

194 Idem at 1329.

195 Idem at 1332.
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By the end of the nineteenth century, however, a ‘Progressive critique’ of this constitutional
arrangement had emerged. With the rise of industrial capitalism, a regime of anti-redistributive
property rights — so the critique ran — might itself ‘constitute undemocratic relationships of power
and subjection.’1?6 On this account, persons—wage earners, tenant farmers, and others ’subject-
ed to the proprietary power of others lacked ... the material foundations of independent political
competence.’1?7 In short, with the rise of large-scale corporate enterprise and its impact on the
legal-political-intellectual culture of the late nineteenth century, the distributive and anti-redis-
tributive sides of our tradition’s constitutional understanding of property claims were set on a col-
lision course. Once it was firmly recognized that ‘uncontrolled so-called private power’1?8 expos-
es individuals to subjection, it behooved government to act. ‘Logically, however, the state cannot
offer protection ... by the same formal law that would protect absolutely against redistributive
political “interventions.”’19? Accordingly, while the Progressive critique largely succeeded in
undoing the regime of anti-redistributive property norms, it did not succeed, on Michelman’s
account, in supplanting those norms with distributive ones. Indeed, Michelman implies that the
Progressive reformers never sought to embed such distributive norms into constitutional dis-
course. They hardly could have hoped to do so, it appears in his view, since distributive norms,
whatever their claim to constitutional status, seem to place an unbearable burden on our com-
mitment to formally realizable, objective, ‘law’-like standards as the sole, legitimate lingua franca
in the province and discourse of the Constitution.200

As you might guess, I am on all fours with Michelman and he with me all the way to the last
point. There, as an historical and interpretative matter, we seem to part ways in modest degree;
for I read the Progressives, and their forebears and descendants, stretching from the 1880s to
the 1940s generations of reformers which, following Michelman, for present purposes, I'll sim-
ply call Progressives somewhat differently. As I’ve encountered them in years of reading, these
generations of Progressives found no insoluble tension inherent in the effort to ‘cast substan-
tively appealing and defensible distributive norms’201 as constitutional standards. They did not
neglect ‘the classical negative understanding of fundamental rights’202 (in the thick of
Lochnerism, how could they?), nor the appeal that understanding made to a deep-seated image
of constitutional norms as ‘strongly objective’ abstract, simple, formal and, thereby, law-like.
But they treated the grip of these ideas on ‘the American constitutional imagination’203 as con-
tingent and contestable via tools Michelman knows well: pragmatism, context, a ‘changing
Constitution.” Thus, as I’ve shown elsewhere in needlepoint detail, their view was this: the need
to make the constitutional tradition’s distributive imperatives into direct claims against the state
did not compel divorcing constitutional from political economic discourse; it did demand
dethroning the courts and installing Congress and the ‘active branches’ as the nation’s new
‘constitutional political economists.’204

In tandem with this reallocation of interpretive authority, ’'ve shown how Progressives set

196 Idem at 1335.

197 Michelman ‘Possession vs. Distribution’ (note 190 above) at 1335.

198 Idem.

199 Idem at 1336.

200 Idem at 1337.

201 Idem at 1321.

202 Michelman ‘Possession vs. Distribution’ (note 190 above) at 1321 (quoting DP Currie ‘Positive and
Negative Constitutional Rights’ (1986) 53 U Chi LR 864 at 889) (internal quotations omitted).

203 Idem.

204 See Forbath ‘Caste, Class, and Equal Citizenship’ (note 7 above) at 51-57.
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about the hermeneutic task of translating ‘the “old and sacred possessive [common-law based
and anti-redistributive] rights” of property and labor’205 into new ‘social and economic rights,’
to enable ‘“a return to values lost in the course of ... economic development” and “a recovery”
of the “old rights” once robust social meaning.’206 The ‘active branches’ and the citizenry itself,
so Progressives and, later, New Dealers contended, were better suited to the task of interpret-
ing and applying the new ‘social meaning’ of constitutional property norms in part for the kinds
of justiciability reasons Michelman highlights, but also because they sought to advance a more
dialogic and democratic mode of constitutional interpretation and decisionmaking.

Interestingly, if I am right about this history, I do no more than provide an ancestry for the
revisionist aspect of Michelman’s argument about the forms of constitutional law and demo-
cratic politics.297 Michelman’s urging is this: If we can but relax the hold of our inherited ideal
of legality in favor of a revised and more pragmatic one, then we might open the space for a
fuller consideration of ‘distributive property claims ... [in] the province[] and discourse[] of
constitutional law.’208

(B) REPUBLICANISM VS WELFARE RIGHTS

Perhaps because his attention rests so largely upon the seeming tension between distributive
norms and ‘legal’ ones, and perhaps because his proof text is Walzer’s critique of the idea of
constitutional legalization of welfare rights, the latter remains Michelman’s only specification
of what a modern distributive constitutional property claim deserving of our more ample con-
sideration might be. As a result, another, perhaps equally deep, tension goes unexplored. That
is the tension between the modern welfare rights claim and the republican underpinning
Michelman claims for it.

Republican maxims hold that a measure of material independence is a necessary basis for polit-
ical competence and standing. That is Michelman’s normative baseline. But in the republican out-
look he invokes, such citizenly standing and competence have always been bound up with the sta-
tus of one who fulfills some recognized, responsible role in the social enterprise — one who ‘earns’
her measure of material security and ‘independence.’20? We certainly may find, as far back as the
seventeenth and eighteenth centuries, support in both ‘liberal’ and ‘republican’ texts for the view

205 Idem at 69 (quoting FD Roosevelt ‘Message to Congress Reviewing the Broad Objectives and
Accomplishments of the Administration (June 8 1934)’ in The Public Papers and Addresses of Franklin D
Roosevelt (1938) 291-92).

206 Idem (quoting same) (internal quotations omitted). Nor were these reform thinkers unmindful of the prob-
lem Michelman identifies of mediating between distributive and possessive property claims. See Michelman
‘Possession vs. Distribution’ (note 190 above) at 1321. Progressive reformers like Brandeis and Commons
devoted vast attention to reconciling the various possessive property claims of employers with such social
rights as minimum livelihoods and unemployment insurance and with the claims of employees, as of right,
to a voice in the governance of the enterprise. It is true, though, that their efforts at reconciliation, while
principled, did not take the form of ‘strongly objective standards’ but were rather more contextual and
pragmatic. See eg JR Commons Legal Foundations of Capitalism (1924).

207 Ancestors who were, at least until World War I, largely blind to what we now know—and what post-war
Progressives began to surmise—about the democratic resources in rights, ‘higher law,” and judicial authority.

208 Michelman ‘Possession vs. Distribution’ (note 190 above) at 1324.

209 See WE Forbath “The Ambiguities of Free Labor: Labor and the Law in the Gilded Age’ (1985) Wis LR 767
(tracing this theme in republican discourse of political and legal elites and labor reformers in US from 1780s
to 1880s); Forbath ‘Caste, Class, and Equal Citizenship’ (note 7 above) at 13-15, 18-19) 26-51 (same,
adding inflections of theme in women’s, African American, and agrarian movements, and carrying forward
into 1890s-1930s).
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that the poor have a subsistence claim on society’s resources. In truth, that claim was well-defend-
ed by Locke; it is there, too, in the writings of Adam Smith.210 But that is a far cry from making
this longstanding claim a basis for citizenship in the sense of full membership in the political com-
munity. Neither Locke, nor Smith, nor Madison and Jefferson in the ‘republican’ texts Michelman
relies on,211 nor later renderings of liberalism and republicanism, up to and including Professors
Rawls and Sandel — none of these lend support to the idea of making public assistance simpliciter
the material base of citizenship. That base, that dignifying social minimum, must rest on some
socially recognized contribution on a person’s part to the common enterprise.

VI Welfare vs Social Citizenship Rights
(A) THuUS FAR: THE SOCIAL-CITIZENSHIP CONCEPTION IS THE BETTER ONE

This broader, more participatory conception of social citizenship may not be necessary in every lib-
eral democratic society today to assure a person’s standing as an ‘equal participant in public affairs.’
But to use a phrase with which Michelman recently has conjured, this account seems firmly embed-
ded in America’s ‘constitutional identity.”212 The longstanding links between work, equal respect,
and citizenship seem constitutive of ‘who we think we are and aim to be as a politically constitut-
ed people, [of] where we think we have come from and where we think we are headed.”213

The idea that welfare rights fit well with either a liberal or a republican understanding of the
material bases of equal citizenship was first forged in the context of the welfare rights movement,
as a scholar’s contribution to that inspiring struggle. But the movement, like any social movement
of subordinate people, was sharply constrained. It played the hand that history and the White
House dealt it. Its programmatic vision, its strategy and goals, all were shaped by the social provi-
sion and institutional resources at hand to address black poverty AFDC, LSO, and the Community
Action Agencies. But nothing about this conjuncture gave any assurance that welfare rights were
the right solution to the problem of social and economic exclusion confronting poor black citizens.
Black leaders like King and Rustin plainly thought otherwise; they called for a ‘Negroes’ New Deal’
that emphasized decent work. As a normative matter, and as a constitutional one, I have suggest-
ed, they were right.

210 Regarding Locke, see eg, ] Locke Two Treatises of Government 170 (1960) (poor man has a right to ‘Title to
so much out of another’s Plenty as will keep him from extreme want’); TA Horne Property Rights and Poverty:
Political Argument in Britain, 1605-1834 (1990) at 48-65; and R Ashcraft ‘Liberalism and the Problem of
Poverty’ (1992) 6 Crit Rev 493 at 497 (demonstrating that Locke and classical liberalism emphasize natural
right to subsistence; they see ‘poor relief [as a] constitutive and necessary feature of any legitimate society’).
Regarding Smith, see eg A Smith An Inquiry into the Nature and Causes of the Wealth of Nations (1950) 80
(‘No society can surely be flourishing ... of which the far greater part of the members are poor and miserable.’);
I Hont & M Ignatieff, Needs and Justice in the Wealth of Nations: An Introductory Essay, in Wealth and Virtue:
The Shaping of Political Economy in the Scottish Enlightenment (1983) 1 (identifying meeting needs of poor
as Smith’s theoretical axis for assessing political-economic arrangements).

211 For a Madison or Jefferson, poor relief left paupers still ‘dependent’ and, therefore, unqualified for citizen-
ship. They favored ample material opportunities (they even occasionally championed rights to property in
“full and absolute dominion’) for all white men willing and able to exploit them, and charity or coercion
for the rest. See Forbath ‘Caste, Class, and Equal Citizenship’ (note 7 above) at 13-14 (discussing and quot-
ing from the Madison and Jefferson texts relied on by Michelman and other ‘Constitutional Welfare Rights’
defenders like Sunstein).

212 See FI Michelman ‘Morality, Identity and ‘Constitutional Patriotism” (1999) 76 Denv U LR 1009 at 1025.

213 Idem.
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The vision of citizenship fashioned by the welfare rights movement also was shaped by the fact
that the movement’s constituents were women and mothers. King and Rustin had nothing to
say about this fact, and precious little to say about gender equality in general. But everything
we know about welfare and work suggests that generous and guaranteed welfare provision —
however morally imperative it may be — cannot do the main work of securing gender equality
for poor women. That also demands reconstructing the low wage labor market, striving to
assure decent jobs for women, no less than men, and providing enabling rights, as well, to train-
ing and child care and old-age pensions, as well as provision and incentives that enable and
encourage equitable sharing of dependent-care.

A liberal society that prizes the dignity of the individual, if it is an affluent one that can afford
a guaranteed income that protects all against desperate want, must do so. To refuse is, in
Rawls’s terms, to put an unbearable and unjust strain on individuals’ commitments to the social
compact. But that is not enough. Equal citizenship also requires social citizenship. Or, as
Michelman most recently put the claim on our joint behalf:

[We cannot] call on everyone ... to submit their fates to a democratic-majoritarian
lawmaking system, without also committing our society, from the start, to run itself
in ways designed to constitute and sustain every person as a competent and respect-
ed contributor to political exchange and contestation and furthermore to social and
economic life at large.214

Once one embraces the view that the Constitution must vouchsafe the minimum social conditions
of democratic lawmaking, one cannot leave the question of social citizenship where Michelman
first left it in his Rawlsian and republican arguments. One cannot leave the work- and economic-
independence-and-participation-related aspects of social citizenship to the give and take of ordi-
nary politics. Specification of what counts as decent work or recognized but non-waged contri-
bution (such as child- or elder-care), and how, at a particular time, the nation ought to go about
assuring such opportunities to all, of what counts as a decent livelihood at said time, of what
counts as incapacity, and of what quantum of income should separate those, not incapacitated,
who avail themselves of ‘welfare’ or a guaranteed income versus those who ‘work’ all these issues
and more may and, practically, must be addressed through political and market processes. But if
social citizenship guarantees are prerequisites to political equality, then, at the most general level,
these commitments must precede ordinary politics; otherwise, a broad swathe of the citizenry
would be denied as today they are denied a constitutionally fair opportunity to act as citizen-par-
ticipants in the very debates and decisionmaking upon which their citizenly standing depends.
As I've noted, Michelman, in his most recent work on constitutional social rights, seems to sign
on to the ‘Forbath-style constitutional guarantee of social citizenship.’?15 In that work, he rehearses
the justiciability issues, which had preoccupied him in his first, 1973, engagement with Rawls. These
problems of ‘judicial role and competence’ he says, should be the ‘least of our concerns.’216 Judges
who know their business ... can find both properly adjudicative standards for testing claims of
social-rights violations and worthwhile, properly judicial remedies for violations when found.217

214 Michelman ‘Constitution and Social Rights’ (note 9 above) at 25.

215 Idem at 27; see idem at 29 fn 61 (noting the ‘persuasive case for the moral superiority of the social-citi-
zenship conception’).

216 Idem at 13.

217 Idem at 15 (footnote omitted). Courts, therefore, ‘exercising constitutional review in entirely convention-
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(B) A NEW DILEMMA: DOES THE SOCIAL CITIZENSHIP CONCEPTION
REQUIRE ABANDONING JUSTICIABILITY?

More troubling than justiciability, Michelman argues, are two other sorts of objections. One is
the problem of constraining democratic decision-making, which we’ve already glimpsed; the
other objection goes to the ‘non-transparency’ or lack of ‘ascertainability’ of the social citizen-
ship guarantee. For a constitutional order to be legitimate, all its core commitments must be
such that citizens can see or ascertain that their ‘fellow citizens and their government [are] real-
ly complying with [them].’218 Without this quality of ‘transparency’ or ‘ascertainability,” how
could one expect a reasonable citizen reasonably to assent to the constitutional order? The
dilemma with the social citizenship guarantee, then, is that it is (a) a prerequisite for a legiti-
mate liberal democratic constitution,219 yet, at the same time, (b) deeply problematic in virtue
of its ‘raging indeterminacy’ and the fact that, therefore, ‘it will almost always be impossible
for anyone to say decisively whether [that guarantee] is or is not being pursued in earnest.’220
In other words, the social citizenship requirement seems to land its proponents in contradiction.
The constitutional regime is not legitimate if it does not include the guarantee; but it also is not
legitimate if any of its basic guarantees are ‘such that citizens cannot judge whether those guar-
antees in fact are being kept, or at least at all times being pursued in good faith.221

At the end of the day, however, Michelman puts both of these ‘deeper objections’ to the social
citizenship guarantee to rest; and he does so through the same device. ‘Rawlsian thought,” he
suggests, ‘offers a way out of this bind’:222 loosening the constitutional requirements of social
citizenship from ‘rights’ to ‘directive principles’?23 (as that phrase is used in several of the
world’s constitutions to denote judicially non-cognizable but nevertheless basic and binding
commitments224), or what Rawls would call ‘a constraint on public reason.’225 The upshot is

al, nonworrisome ways almost certainly can play a useful role in the promotion of the distributive aims of
social rights guarantees.” Michelman ‘Constitution and Social Rights’ (note 9 above) at 15.

218 Idem at 31.

219 Idem at 26, 30, 32.

220 Idem at 30. Thus, suppose that ‘effective social citizenship on fair terms for all who seek it’ is, indeed,
among the principles to which the government must ‘visibly be committed ... in order that the total gover-
nance system may be one that meets the ... standard’ of constitutional legitimacy — see idemn and suppose
that lawmakers this year have replaced welfare with workfare, increased by one half the budget allocation
for job training, reduced the minimum wage by one-third, extended the collective bargaining laws to cover
employers of as few as ten workers, abolished rent control, budgeted an annual sum of 30 billion crowns
for housing allowances and job training, increased income tax rates by five percent, reduced the prime lend-
ing rate by two percentage points, doubled the size of the employment discrimination mediation corps, and
approved a new tariff schedule somewhat less protective than its predecessor, in exchange for reciprocal
concessions from abroad. Michelman ‘Constitution and Social Rights’ (note 9 above) at 30-31. Is the gov-
ernment complying with the constitutional guarantee of social citizenship? ‘Raging indeterminacy of this
sort seems to disqualify a clause like [the social citizenship guarantee] from figuring as a required compo-
nent in a complete and legitimating constitutional agreement’: idem at 31.

221 Idem at 32.

222 Idem.

223 Idem.

224 Thus, for example, the Irish Constitution and the Indian Constitution (following the Irish model) both con-
tain a list of social rights in a part headed ‘Directive Principles of Social Policy.” Its opening paragraph
states: ‘The principles of social policy set forth in this Article are intended for the general guidance of the
[Parliament]. The application of those principles ... shall not be cognisable by any Court under any of the
provisions of this Constitution’: Art 45, Constitution of Ireland, 1937.

225 Michelman ‘Constitution and Social Rights’ (note 9 above) at 32 fn 65 (quoting and citing Rawls (note 133
at 216-20, 223-27) (internal quotations omitted).
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a constitutional order in which ‘the basic negative liberties freedoms of conscience and expres-
sion, for example’226 require ‘fully firm, strict, and reliable substantive guarantees of compli-
ance,’?27 while ‘the rest of social citizenship’228 stands as a requirement that every lawmaker
‘and indeed every voter stands ready ... to explain and defend all their votes, on matters affect-
ing the structural conditions of social citizenship, as expressions of their honest best judgments
about which choice is most conducive to assurance of social citizenship for all ... .”229 The dis-
tinction Michelman draws between ‘the basic negative liberties’ and ‘the rest of social citizen-
ship’ makes plain that by ‘the rest of social citizenship’ he here means not only the right to
decent work or other rights we have labeled participatory, but rather all affirmative social rights
including ‘welfare’ rights.230

This shift from rights to directive principles seems to put Michelman’s answers to his three
objections in conflict with one another. Michelman’s answer to the judicial overreaching objec-
tion is to underscore that courts can play a modest but valuable role in securing social rights,
while abiding by more or less determinate, law-like standards for testing rights claims and ordi-
nary views about the boundaries of courts’ institutional competence and authority.
Michelman’s answer to the democracy- and transparency-based objections is to propose mak-
ing social rights into not-rights-but-directive-principles fit not for courts, but for citizens and
lawmakers in view of their ‘raging indeterminacy,’ and in virtue of the modest but valuable role
that constitutional directive principles can play as ‘constraints on’ or ‘inflections of” public rea-
son and deliberation.

In other words, Michelman seems to be ascribing a contradictory nature to the social citizen-
ship guarantee. If the guarantee, conceived as ‘a right or set of rights,” is ‘such that citizens can-
not judge whether [they] in fact are being kept,” then one is hard-pressed to imagine how such ‘a
right or set of rights’ could yield judges ‘properly adjudicative standards for testing claims of
social-rights violations and worthwhile, properly judicial remedies for violations when found.’

(C) ‘RAGING INDETERMINACY’?: NORMATIVE AND PRACTICAL BASES FOR
SORTING SOCIAL CITIZENSHIP INTO RIGHTS AND DIRECTIVE PRINCIPLES

There are various possible ways out of this contradiction; the best route may be this. Perhaps,
in the absence of statutory specification, some social citizenship norms are and others are not
reasonably well-suited for courts to help enforce. This, we saw, was Michelman’s view back in
1973, when he contrasted Rawls’s difference principle, as an equality guarantee, to welfare
rights to food, shelter, health care, and education. The latter lent themselves to a measure of
judicial enforceability; the former did not. Of late, however, Michelman has embraced enlarg-
ing the circle of social rights to include, for example, decent work; and this may have con-
tributed to inclining him to the view that judgments about the ‘progressive realization’ or ‘good
faith pursuit’ of any and all social rights are imbued with so many controvertible policy choic-
es and trade-offs that they ought properly be made by the polity and not the courts.

226 Idem at 32.

227 Idem.

228 Idem.

229 Idem.

230 See Michelman ‘Constitution and Social Rights’ (note 9 above) at 33 (contrasting ‘formal, legal guarantees
of ... the core, basic negative liberties’ with ‘confidence that public reason ... prevails in public decision-
making over matters affecting ... social citizenship’).
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But transmuting social rights into judicially non-cognizable directive principles comes at an
obvious price; for as Michelman recognizes, courts can play a useful role in promoting (at least
some elements of) social citizenship. So, it is worth asking whether there is a case for sorting
out social citizenship guarantees into sub-categories of rights and directive principles. With the
mediating idea of directive principles in hand, we will not be drawn, as Michelman was in
1973, to conflate the justiciability of a particular element of social citizenship with an answer
to the question whether that element carries important constitutional weight and significance.

So, let us return to the comparison and contrast between the ‘welfare right’ to housing or shelter
and the ‘social-citizenship right’ to decent work. Along some important dimensions of justiciability,
we have noted, neither of these rights trumps the other. We also have seen that the availability of
decent work is a state of affairs which may have a uniquely large and disparate set of potential pol-
icy levers surrounding it, running to everything from childcare and job training to the prime lending
rate, tax and tariff policies, public investments and employment, and beyond. This leads Michelman
to query whether anyone, including presumably a court, could ‘say decisively whether [the guaran-
tee] is or is not being pursued in earnest.” But practical complexity is not all that may importantly
distinguish the social citizenship guarantee from welfare rights, like the right to housing.

Practical complexity is linked to complexities of social meaning and of cultural contention and
change. What it means to ensure that no member of the community is homeless or without ade-
quate shelter is not self-evident; but the range of plausible meanings is vastly more definite and
exigent than what it means to ensure ‘decent work’ for all, or to sustain every member as ‘a com-
petent and respected contributor to political[,] ... social, and economic life at large.’231

(D) IMAGINING WELFARE RIGHTS AND SOCIAL CITIZENSHIP IN AMERICA IN 2020

Imagine an America in the year 2020 constitutionally committed to welfare rights and likewise
committed to guaranteeing social citizenship for all. In that America, if some are homeless, they
should be entitled to say that the Constitution requires that government act in some fashion to
ensure an increase in the supply of available, affordable housing and to ensure emergency shel-
ter in the meantime. But if some are ‘jobless,” say by dint of a rash of outsourcing of jobs over-
seas, ought they be entitled to say that the Constitution requires that government act to increase
the supply of full-time jobs? Putting all practical difficulties and impediments aside, there would
remain the question whether that response vindicating the asserted entitlement to a new ‘full-
time’ job would be the only or the best way to sustain those newly jobless Americans as ‘com-
petent and respected contributors’ to social and economic life.

Many, I am sure, would think not. Posed with this question and a chance to deliberate about
it, many Americans would probably observe that too many people are laboring their lives away,
and that the overwork of some contributes to the unemployment and poverty of others. They
might contend that a better response to the moral and material injuries of joblessness would
include a broader distribution of decent work, combined with a compensating social wage in
cash, or in health insurance or other goods, so that more Americans had decent work and more
Americans also had more time for family, community, and other things besides earning wages.
Thus, as polities, large or small, considered how to make good on the social citizenship guar-
antee, there surely would be good faith normative disagreement about striking the balance
between (a) the freedom-enhancing virtues of ensuring decent, dignified livelihoods through

231 Idem at 25.
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income guarantees and publicly funded social insurance and (b) the ‘participation’ and ‘indi-
vidual responsibility’ values served by requiring people to ‘earn’ those livelihoods via, say, a
greater emphasis on public investment and job creation.

More narrowly, many Americans would hold that some part of the joblessness problem—
and the loss of social and self-respect joblessness produces might be better addressed by remu-
nerating and dignifying the work of child or elder care than by creating new full-time jobs out-
side the home. Some might even suggest incentives to encourage men, in particular, to spend
more time in those pursuits, and to see them as a fair avenue for fulfilling a part of their role
as ‘respected contributors.’?32 Finally, many Americans, as always, would contend that access
to education and the wherewithal to pursue it are an essential alternative response to jobless-
ness, at least for those who aspire to some kind of work for which their present education level
has not outfitted them. And this is just a brief sampling of the kind of normative debate, con-
testation and change that we have every reason to expect would attend the process of honor-
ing a social citizenship guarantee in the year 2020.

So, a crucial difference between welfare rights and the broader right of social citizenship lies
not simply along the dimension of practical complexity but also along the intersecting dimen-
sion of normative indeterminacy. The normative meaning of the social citizenship guarantee
seems properly subject to a level of good faith disagreement, contestation and change that is
quite different from welfare rights to food, clothing, shelter, or even education. In an America
constituted by both kinds of guarantees, the response to homelessness, and the incapacitation
and indignity it threatens, must be some kind of home; but the response to the marginality and
exclusion threatened by joblessness may rightly be more open-ended. It properly entails ongo-
ing revaluation of what we mean by ‘full time’ and ‘work’ and ‘respected contribution.” And if
that is so, then there is good reason to conceptualize welfare rights as rights, and the social cit-
izenship guarantee as a directive principle.

Welfare rights are suited, in ways we’ve already canvassed, to some non-trivial measure of judi-
cial oversight, even though enforcing them to the hilt is well beyond the courts’ domain. Since they
are essential to constituting every American as a free and equal member of the polity, it seems folly
to forsake the judiciary’s contribution. The social citizenship guarantee is no less essential, but
because of the wide-open practical and normative choices encircling it, that guarantee presents dis-
tinct and intractable justiciability problems. It makes sense, therefore, to deem it a directive princi-
ple. So, Michelman’s recent reliance on ‘Rawlsian thought’ for the idea of transmuting social rights
into directive principles or ‘constraints on public reason’ seems to me half right.233 If instead we

232 For acknowledgement by the present Court of the constitutional stakes in ensuring that men bear an equal
share of the work of family care, see Nevada Department of Human Resources v Hibbs 123 S Ct 1972
(2003) (holding that because the unequal distribution of family care between women and men contributes
to women’s social and economic inequality, public employment practices that perpetuate this inequality
amount to constitutional injuries, which Congress is empowered to redress under the Fourteenth
Amendment).

233 I note that Rawls himself, in Political Liberalism, did not draw the category of ‘constitutional essentials’ as
narrowly as Michelman seems to suggest. In addition to the basic negative liberties like freedom of con-
science, Rawls also holds that ‘a social minimum providing for the basic needs of all citizens’ also belongs
in the category of ‘constitutional essentials’ requiring fully firm, strict, and reliable substantive guarantees
of compliance. See Rawls (note 133 above) at 228-29 & fn 23 (noting that Rawls finds himself ‘accepting
Frank Michelman’s view as stated in “Welfare Rights and Constitutional Democracy™’). Thus, what Rawls
leaves out of his category of ‘constitutional essentials’ (and puts into the category of principles that instead
must serve as ‘constraints on public reason’) seems closer to what I am suggesting: the difference principle
and fair equality of opportunity. See idem at 226-29.



Frank Michelman on Social Rights 107

divvy up the constitutional universe of social rights into rights and directive principles, perhaps, we
better serve the competing concerns which prompted Michelman.

Such a division might help insure against an obvious danger posed by the full-scale morph-
ing of rights into directive principles: while the polity deliberates, and public reason unfolds,
people starve. Good faith disagreement shades imperceptibly into dawdling and indifference.
And the voices of those at the margins weaken. Judicially cognizable welfare rights might pro-
vide a hook and a prod, to use Michelman’s own metaphors, for securing the livelihoods of
those at the margins, boosting slightly their ability to participate in the polity’s conversations
about its directive principles, about what it means to sustain everyone as a participant and con-
tributor. What is more, the simpler we make the cognizable essentials of social citizenship, the
more vigorously our constitutional courts might provide stays against political failures.

Today, social provision, social rights, even the social safety net are in tatters and disrepute.
The working poor constitute a growing part of the nation’s labor force, and the scandal of over-
work, demeaning conditions, and impoverishing wages for millions of Americans goes largely
unaddressed. During this dry season, no scholar has done more than Michelman to keep intel-
lectually alive and vivid the view that high constitutional values and commitments are at stake
in how America responds to poverty and material inequality. As we ponder the shape and the
practice of social rights and social citizenship in a progressive Constitution for the year 2020,
we are lucky to have Frank Michelman to begin the conversation.
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I Introduction

My aim in this chapter is to provide an overview, and evaluation, of an early communitarian
critic of liberalism: Emile Durkheim (1858-1917). Durkheim was one of the founders of aca-
demic sociology. His work later inspired the functionalist school in anthropology and sociolo-
gy. He was also an important forerunner of the structuralist movement of the 1960s and 1970s
in France and elsewhere.

Durkheim’s contribution towards the debates on liberalism and human rights arose in the
context of his lifelong concern to investigate the relationship between individual and society. He
tried to reconcile an emphasis on individual freedom with the demands of social integration and
justice. This is especially relevant in our current context where the failures of both a collectivist
Marxism and an individualist capitalism are all too apparent.

In terms of the current debates between liberals and communitarians, he can best be classi-
fied as a communitarian. He was especially critical of free-market liberals and their belief that
the invisible hand of the market had the capacity to create spontaneous order out of the selfish
exchanges of individuals. Although he found much he could agree with in Kant’s epistemology
and ethics, he objected to a core point of departure of Kant’s philosophy. He felt that Kant’s
emphasis on a transhistorical, autonomous subject of knowledge neglected the social factors in
the rise of this subject, and could not give an account of the individual’s dependency on socie-
ty. These points all address themes common to the communitarian critique of liberalism. At the
same time, however, Durkheim believed that individual freedom and justice were core values
that any modern society had to defend. He also did not regard traditional sources of commu-
nity such as religion, ethnicity and the family as viable options for a modern society, and
believed that new sources of community had to be found. Durkheim’s defence of communitar-
ianism was very sophisticated, and deserves better scrutiny in this debate.

II The Nature of Rights

Durkheim’s critique of free-market liberals relates to their exclusive emphasis on so-called negative
rights. An ongoing dispute in human rights discourse (and within the liberal tradition) concerns the
nature of the rights that have to be extended to individuals in order to guarantee their liberty.! One

1 J Christman Social and Political Philosophy. A Contemporary Introduction (2002) at 47, 216 endnote 1.
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side, nowadays called the libertarians, argue that these are limited to protection against inter-
ference from others. In practice this means that the state must protect the life and property of
individuals from depredations by others, and otherwise guarantee their freedom to live their life
as best as possible. Their opponents, of which John Rawls is within the liberal tradition the
most prominent exponent, believes that additional rights are necessary to guarantee the mini-
mum level of living necessary to meaningfully exercise those rights (so-called positive rights).
This means that the state must act to reduce gross poverty that impedes the self-realisation of
some individuals. As is well-known, the South African constitution is relatively unique in the
sense that it contains provisions supporting positive rights. It is also common knowledge that,
in the Grootboom case, the Constitutional Court has committed itself to an, at least limited,
degree of judicial oversight regarding the government’s duty to give effect to those provisions.

In Durkheim’s time, the negative rights argument was articulated most prominently by
Herbert Spencer, and it was against him that Durkheim’s criticisms were directed. As we shall
see below, Durkheim was an advocate of justice in economic exchanges, and believed that redis-
tribution was necessary to ensure justice. He was therefore critical of the free-market argu-
ment’s rejection of positive rights. However, this is not what is at issue in the next few para-
graphs. Here we will attend to what can be called a sub-argument within the bigger argument
about rights. Durkheim was in particular critical of Spencer’s argument that social order can be
attained purely on the basis of self-interested exchanges in the marketplace. This argument was
first advanced by the Scottish political economist and Enlightenment philosopher, Adam Smith,
in his famous book The Wealth of Nations (1776). Philosophers differ in other respects with
regard to their justification of the primacy of negative rights (some departing from a utilitarian
framework, and others such as Nozick basing their arguments on Locke’s social contract theo-
ry, as well as Kant), but Smith’s argument about the possibility of social integration purely on
the basis of market exchanges is central to all of them. Any theory that defends a notion of a
limited state and an exclusive emphasis on negative rights needs to prove that a setup in which
rights are limited in that way is viable and will not create conflict.

III Social Order Based Purely on Self-Interested
Market Exchanges

Smith’s argument was advanced in a context where philosophers had been wondering for some
time how social order could be maintained in the new society that was then forming in Europe.
Religious wars following upon the Protestant Reformation, the decline of feudal society and
later the beginning of the Industrial Revolution all contributed to disruptive social change.
Hobbes formulated this question in terms of what later came to be known as the ‘problem of
order’: Given that all people are inherently selfish, how will it be possible for us to avoid a state
of constant conflict? As is well-known, his answer was that individuals will agree to subordi-
nate themselves to a strong sovereign, who will be charged to keep order among them. A more
extreme answer was provided some time later by the reactionary Frenchman, Joseph De
Maistre. Social order, he said, is guaranteed in the last instance by one man only: the execu-
tioner.2 Both of these believed that it is necessary for individuals to offer up their freedom
to ensure social order. This was not Smith’s viewpoint. His argument was that neither the

2 IBerlin ‘The Counter-Enlightenment’ in Against the Current: Essays in the History of Ideas (1980) at 23.
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sovereign not the executioner is necessary. Social order can arise spontaneously, if the right
institutional setting is provided, from the free actions of individuals in the marketplace.

Smith (and Spencer) believed that the ‘invisible hand’ of the market has the remarkable
capacity to ensure that the greater good will be served if people pursue their own selfish ends.
The argument is as follows: The basis for progress in a society is the increasing division of
labour. If a large enough market exists in which individuals can freely exchange their products,
the division of labour in a society will grow more complex. People will specialise in making one
product only, and will cease to be self-sufficient. This specialisation will both make people more
dependent on others and lead to increased productivity and economic growth.

Division of labour is also the key to social integration. Market exchanges take place because
people need the products produced by others. In a competitive environment, it will be in the
enlightened self-interest of sellers not to exploit their customers, because customers can always
patronise the competition if they are not satisfied. Market pressures therefore make it possible
to regulate the relationships between exchange partners so that conflict does not result from
their interaction. In a free market, social order arises, purely unintentionally, from the selfish
desires of individuals. It is obvious why this argument is attractive to libertarians. Central direc-
tion from the state, or any other form of extraneous regulation, is not necessary to create social
order. In fact, they believe it would distort the working of the market and should therefore be
avoided.3 Thus the responsibilites of the state to its citizens should be limited to guaranteeing
the negative freedoms of individuals. Redistributive actions to ensure positive rights are conse-
quently forbidden.

IV Durkbeim’s Critique

The first part of this argument was less contentious for Durkheim. He certainly recognised the
capacity of the division of labour to increase productivity. He did, however, have major prob-
lems with the next part of this position, which was that the free market, by itself, was able to
integrate society and that it should therefore be left unregulated. Durkheim insisted on the
opposite: if implemented consistently, free-market policies would lead to conflict and social dis-
organisation and destabilise society. It would encourage a radical individualism that elevated
the interests of the individual above that of society. This radical individualism, he said, placed
no limits on the individual’s desires. As a result, these desires become uncontrollable, which
leads to conflict between people as their massive egos clash in search of self-gratification.* But
this does not mean that all kinds of individualism are bad. A more responsible individualism
that takes into account social needs was indeed a good thing.

Durkheim, like Smith and Spencer, supported individual freedom against the depredations of
the sovereign and the executioner. This put him in the liberal camp in terms of the debates of
the day. He made it clear that the old basis of social order, which centred around unquestion-
ing obedience to church, king and country was no longer viable. People had become emanci-
pated from these structures, and this was a good thing; not something to be deplored. What

3 Smith’ book has been somewhat unfairly typecast as an unqualified defence of freemarket capitalism. His
book also contains cogent arguments about the need for state interventions in some cases.

4 E Durkheim The Division of Labour in Society (1984) at xxxii; E Durkheim The Elementary Forms of
Religious Life (1995) at 427.
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was needed now, he argued, was new institutions and values with the capacity to gain the
respect and support of modern, emancipated, individuals. These institutions will aim to defend
individual freedom, even as they guard against the abuse of this freedom.

We now move to the specifics of Durkheim’s argument against Spencer. Durkheim claimed
that Spencer was wrong in believing that self-interest and the negative rights necessary to pur-
sue it could act as the basis for social peace.’ He made the following points:

Self-interest is not stable enough to act as the basis for social peace. According to Durkheim,
it may be in my interests to cooperate with you today, but then again it may be against my inter-
ests to do so tomorrow.6 Durkheim unfortunately did not elaborate on this point, so it is not
clear why he thought self-interest should be so inconstant in its effects. It is not difficult to find
reasons to support his argument, though. The free market analysed by Smith represents an ide-
alised situation that does not appear very often in reality. It assumes a multitude of sellers and
buyers, with no single one of them big enough to force his/her terms on the others. In the real
world, of course, monopolies and oligopolies are common, entry costs to new competitors high,
and arm-twisting (and leg-breaking) rife, so market discipline is absent to a significant extent.
In these cases, self-interest leads to exploitation by the powerful. Even the idealised free-mar-
ket situation can only account for relationships between buyers and sellers. It does not provide
any antidote to conflict, and hard-ball tactics, between sellers, for example. A good example of
this was the state of war that existed in the unregulated minibus-taxi industry of South Africa
until recently.

The free-market argument is particularly problematic in the case of the labour/capital rela-
tionship. According to Durkheim, free-market ideologues like to say that, if employers offer
salaries that are too low, they will not find workers to fill these positions, because no rational
person will work in an occupation if the salary does not match the work involved.” They there-
fore believe that the market forces of supply and demand will, by themselves, ensure that work-
ers are compensated at a level equivalent to their productivity, because a shortage of workers
will force employers to increase wages. What they forget is that a whole section of the popula-
tion cannot abandon their function in this way, since no other is available to them. A worker
may very well find him- or herself in such a powerless position. Such a person may be desper-
ate to find a job simply to ward off starvation, in which case s/he will take any job on offer
regardless of the employment conditions. The weak bargaining position of workers may there-
fore render the discipline of market forces on employers inoperative, because they will not expe-
rience a shortage in their labour supply that can force them to improve conditions of work. This
can lead to great injustices.

The negative rights that people are exercising in their contractual relations ‘detach them from
one another, and mark out clearly the barriers separating them’.8 This can indeed limit the
encroachment of one person upon another, according to Durkheim. But this is not enough to
bring about social peace; instead ‘it presumes it’: ‘In fact, for a man to acknowledge that oth-
ers have rights... he must have agreed to limit his own. Consequently this mutual limitation was
only realisable in a spirit of understanding and mutual harmony’.” The name Durkheim gave
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for the social cohesion that causes people not to interfere with others, and thus enables their
negative rights, was solidarity. Durkheim’s argument here assumes that the argument above
about the inconstancy of self-interest is proven. It is not immediately clear that solidarity is the
only reason why people would agree to limit their own rights. Enlightened self-interest, for
example, can also be a reason, and unless this is excluded as a motivation, his argument is
incomplete. But as we have seen, self-interest does indeed not guarantee social order, so this
objection does not apply.

V' Durkheimian and Marxist Critiques of the Free Market

Durkheim was one of the first social theorists to question the ability of free markets to integrate
society. As is well-known, Marx and Engels before him were very critical of the impact of the divi-
sion of labour on the working classes, as well as the conflict produced by capitalist relations of
production.10 It should be clear that Durkheim’s analysis of the forced division of labour shows
some similarities to Marx’s critique. Durkheim was also sympathetic to some socialist policies, as
we shall see later on. Nevertheless, he differed from the Marxists in one important respect.11
Durkheim claimed that the socialisation of the means of production was not, by itself, the solu-
tion to such problems. If the selfishness of individuals is not subjected to moral constraint, even
socialism would not put an end to conflict. Individual desires will only remain within the capaci-
ty of a socialist society to satisfy them if they are controlled by the common morality.12

VI Durkheim and Neo-Institutionalism

The belief in the self-regulating market later came to occupy a central position in the successor
to the political economy tradition of Adam Smith: neo-classical economics. Recently however,
economists in the neo-institutionalist school have become critical of the ability of the market to
serve by itself as a guarantor of social peace, and thus of neo-classical economics.13 According
to them, markets and contracts can serve to discipline discrete (that is, non-repetitive) transac-
tions where there is a choice of alternative suppliers and buyers and the goods exchanged are
standardised. However, such transactions form only a small part of the total sum of transac-
tions in the economy. For the rest, more elaborate governance structures are necessary. This can
either take the form of the vertically-integrated firm (that is the firm buys out the supplier, or
starts one up by itself) or the form of relational contracting.

Williamson explains the rise of the latter two governance structures with reference to the
need to minimise transaction costs.!4 Transaction costs arise from two characteristics of
exchange. Williamson firstly relaxes the unrealistic neo-classical assumption that the exchange
parties both possess perfect information and replaces it with one of bounded rationality. In
bounded rationality information is costly to obtain, and actors find it difficult to process even

10 K Marx & F Engels The Communist Manifesto (1848).

11 Durkheim Professional Ethics (note 5 above) at 10-11, 31.

12 Durkheim Professional Ethics (note 5 above) at 10-11.

13 1 Macneil ‘Economic Analysis of Contractual Relations’ in P Burrows & CG Veljanovski (eds) The
Economic Approach to Law (1981) 61; OE Williamson ‘Contract Analysis: The Transaction Cost
Approach’ in P Burrows & CG Veljanovski (eds) The Economic Approach to Law (1981) 39.

14 Williamson ‘Contract Analysis’ (note 13 above) at 45-46.
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the little information that they have. This creates a need to economise on the time and effort
involved in decision-making. In addition, he assumes that opportunism is a reality in exchanges.
This implies that actors are often tempted to hide their real intentions to others, and therefore
profit by deceit. The costs resulting from the gathering and processing of information, as well
as the safeguards against opportunism, are known as transaction costs.

In relational contracting, the buyers and sellers build up a long-term relationship. Here,
informal norms that regulate their exchanges develop over time between buyer and seller. In
addition, a feeling of solidarity develops between the partners. This builds up trust between
them. These characteristics of relational contracting allow actors to reduce their transaction
costs. Long-term relationships simplify decision-making, and trust reduces the need to guard
against opportunism. As a result, the partners are prepared to limit their immediate self-inter-
est for the sake of the relationship. Their attitude tends to become more one of enlightened self-
interest, taking the longer view. They realise that their relationship allows them to benefit more
as a group than would otherwise have been possible if they had acted as individuals only.

Although T am not aware of any direct line of influence from Durkheim to the new institu-
tionalists, it should be clear that there are important similarities between Durkheim’s work and
theirs. However, there are also important differences. Despite their deviations from neo-classi-
cal economics, Williamson and others in this tradition still depart from a micro-perspective,
taking the individual as their point of departure. They also share an economising perspective
with neo-classical economics. Both of these points of departure are foreign to Durkheim. Moral
behaviour is not just a means to an end for Durkheim, as it is for the neo-institutionalists, it is
an important end in itself: ‘It is not merely a matter of increasing the exchanges of goods and
services, but of seeing that they are done by rules that are more just; it is not simply that every-
one should have access to rich supplies of food and drink.!5 Rather, it is that each one should
be treated as he deserves, each be freed from an unjust and humiliating tutelage, and that, in
holding to his fellows and his group, a man should not sacrifice his individuality.” Durkheim
finally was resolutely a macro-theorist. For him society was a reality in its own right that had
a major impact on the individual, as we shall see below.

VII Durkheim’s Ideal Typical Picture of Social Development

In the light of the foregoing, it is not surprising that Durkheim thought that contemporary
European societies exhibited numerous symptoms of social disintegration. Industrialisation
caused the disintegration of the feudal societies of earlier times. In their place, a new society
was coming into being, with industrial capitalism as its mode of production and individual free-
dom as its dominant ideology. Opinions varied about the viability, and desirability, of this new
world, which later came to be known as ‘modernity’. For Durkheim this new world was not
viable in its then current form. The market was subject to few controls. Old forms of commu-
nity were eroded by capitalism and new forms were not instituted. The disorganisation he
observed was precisely what would follow from the absence of regulation of economic
exchanges, and the failure to install solidarity and new forms of sociability between people.
This leads to the social problems of what he called egoism and anomie.

In order to understand why these problems come to the fore, we need to briefly consider

15 Durkheim Professional Ethics (note 5 above) at 71-72.
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Durkheim’s exposition of the role of increasing division of labour and decreasing collective con-
sciousness in the rise of modern societies. In his book Division of Labour in Society Durkheim
worked out an ideal typical scheme of social development. He defined the problem he was
going to study as follows: ‘How does it come about that the individual, whilst becoming more
autonomous, depends ever more closely upon society?’.16 This then was Durkheim’s vision of
social development: There is an historical trend towards increasing individualism. Under ideal
circumstances this trend does not produce a lack of social cohesion, and it was the intention of
his book to show why this was possible. Because this ideal line of development was not fol-
lowed, the extremes of egoism and anomie mentioned above, resulted. Armed with the concepts
developed here, we will return later on to the discussion of what in his view went wrong.

Durkheim believed that the division of labour is very simple in primitive societies. In a hunter
and gatherer type of society, men are the hunters and women the childminders and gatherers.
Here the division of labour is largely based on gender, with some distinctions made on the basis
of age. As societies develop the division of labour becomes more complex. In the stage of set-
tled agriculture there are occupations such as craftsmen, priests, soldiers, herdsmen and farm-
ers. Industrialisation, of course, has an enormous impact on the division of labour. Initially,
hundreds but later thousands of new occupations are created as a result of industrialisation.

The simple division of labour of primitive societies, where people have similar occupations,
is associated with similarities in the feelings, values and beliefs of people. They thus share a
strong, collective consciousness. The French term used by Durkheim is conscience collective,
which suggests similarities in both cognitive and moral beliefs.1” Durkheim (and his English
translators) had a number of names for the collective conscience, which gives an idea of what
he meant by it. Besides ‘collective consciousness’, it is alternatively called civic morals, public
opinion, common morality or collective representations. The common morality is the basis of
what Durkheim calls mechanical solidarity. People feel connected to their neighbours because
they are all alike.

Durkheim believed that the higher ranges of every person’s consciousness can be divided into
two parts: an individual (or unique) part, not shared with other people, and a collective part
that consists of the ideas and beliefs similar to other people.!8 Mechanical solidarity can only
be strong if the second part, that is, the ideas and beliefs common to people, occupy a larger
part in each of our minds than the unique part.1? It follows from this that the individual per-
sonality, understood as a reasoning and moral being, cannot exist if the collective consciousness
occupies our minds completely. In other words, the decline of the collective consciousness is a
precondition for the rise of the individual personality.20

This is what happens when the division of labour becomes more complex. More variety
creeps into people’s ideas, and this leads to the erosion of the collective consciousness. Like the
division of labour, the collective consciousness becomes more fragmented.2! Because people
now have such diverse experiences in the world of work due to the division of labour, ideas and

16 Durkheim The Division of Labour (note 4 above) at xxx.

17 Durkheim The Elementary Forms (note 4 above) at 214; A Giddens Studies in Social and Political Theory
(1977).

18 Durkheim The Division of Labour (note 4 above) at 61.

19 Durkheim The Division of Labour (note 4 above) at 84.

20 Durkheim The Division of Labour (note 4 above) at 142; D Gelderblom Morality, Individual and Society:
Emile Durkbeim (2004).

21 Durkheim The Division of Labour (note 4 above) at 172.



The Just Community 115

beliefs are no longer shared. In other words, the collective consciousness divides up into parts,
each part regulating a particular occupation.

The impact of the division of labour on the collective consciousness indicates the link that
Durkheim posited between social organisation and belief systems. A small-scale intimate soci-
ety produces intensely-held common beliefs, and a large-scale differentiated society produces
more variety in and less commitment to common values.

The rising division of labour and the declining collective consciousness can, if conditions are
right, produce a new kind of solidarity, called organic solidarity. The conditions Durkheim had
in mind was the following: division of labour, morality and legal regulation. It should be appar-
ent that Durkheim thought that these conditions were not yet in place. Durkheim believed that
Spencer and Smith were right to give the division of labour a role in the integration of society,
but were wrong about the mechanism by which it would do so0.22 The division of labour leads
to social harmony, not because it co-ordinates interests, but because it creates solidarity.
Because we each specialise in producing only one product (or part thereof) or service, house-
holds are no longer self-sufficient. The division of labour therefore makes us dependent on
other people to survive. When we become aware of this mutual dependence, we develop a lik-
ing for others, as well as a willingness to submit our interests to social regulation. Peaceful and
orderly exchanges between individuals depend on these feelings.

Durkheim made it very clear that the interdependence created by the division of labour was
not enough to serve as the basis of solidarity, however.23 The new occupations created by the
division of labour needed to be regulated to make sure that conflict does not arise.

The first form of social regulation was moral. As Durkheim put it: ‘A state of order or peace
among men cannot follow of itself from any entirely material causes, from any blind mecha-
nism, however scientific it may be. It is a moral task’.2# The ‘blind mechanism’ that Durkheim
was referring to here was obviously the invisible hand of the market. Moral regulation is nec-
essary to prevent ‘the law of the strongest from being applied too brutally in industrial and
commercial relationships’.25 It imposes control over the selfish impulses of individuals. It also
leads to just outcomes in the marketplace, which makes the less privileged more inclined to
accept the outcomes of economic exchanges.

Durkheim believed that for every occupation a professional morality was necessary, along
the lines of the ethical standards that apply to advocates. The fact that this was absent in the
case of most other occupations was a matter of concern to Durkheim.26 Professional ethics
would not arise in a social vacuum, however, and consequently Durkheim argued that it was
necessary to organise all the occupations into occupational groups.2” These groups would pro-
vide the facilitating context that could induce such moralities, as we shall see later.

Professional moralities were guided by a broader social morality, the collective conscience.
In modern societies this common morality revolved around what he called the ‘cult of the indi-
vidual’.28 This cult comes to prominence in the modern world because this kind of society

22 Durkheim The Division of Labour (note 4 above) at 333.

23 Durkheim The Division of Labour (note 4 above) at 172-173, 301.

24 Durkheim Professional Ethics (note 5 above) at 12.

25 Durkheim The Division of Labour (note 4 above) at xxxix.

26 Durkheim Professional Ethics (note 5 above) at 30; Durkheim The Division of Labour (note 4 above) at
174.

27 Durkheim Professional Ethics (note 5 above) at 7-12.

28 Durkheim Professional Ethics (note 5 above) at 56, 69-70; Durkheim The Division of Labour (note 4
above) at 122.
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accords the individual a sacred status: “We carry on the worship of the dignity of the human
person...it is indeed a common faith’.2% As traditional religion loses its credibility the cult of
the individual grows to take its place.

Durkheim’s recourse to the common morality seems somewhat paradoxical on the surface,
because his analysis has also demonstrated that it weakens as a result of division of labour. It
also makes mechanical and organic solidarity less distinct. At least part of the solution to this
paradox is that it now serves only as a backup to the professional morality: it only regulates
broader conflicts in society across occupational lines. Perhaps Durkheim also sensed a problem
here. Later in his life he investigated how religious (and secular) rituals could strengthen the
common beliefs of communities. It thus seems as if Durkheim later on tried to look for mech-
anisms by which common beliefs could be reinvigorated. Another problem is the vagueness
about which of the two factors are independent and which dependent variables: social organi-
sation or beliefs? Division of labour (social organisation) affects beliefs, but beliefs are neces-
sary to forestall social disorganisation in the form of conflict, and so on. There is in principle
no objection if both affect each other, but more clarity about the logic involved here would have
been welcome. This is so especially in the light of his inclination, noted by Lukes, toward cir-
cular argumentation.30

Moral ideas find expression in the legal system, which is the second form of regulation. It is
necessary for contracts to be embedded in a legal framework that can clarify the many grey
areas that can arise when two individuals enter into a contract. A contract therefore implies
duties that go beyond those that individuals have agreed upon.31

VIII The Reality of Social Disintegration

We have now finished with the ideal picture; the way development should have happened
according to Durkheim. We now need to find out what went wrong to produce the egoism and
anomie that he perceived around him at the time.

Egoism occurs when people are too self-centred.32 Durkheim linked this excessive individu-
alism to a decline in the levels of social integration. If social bonds weaken, people do not build
up strong associations with groups; that is, they no longer feel part of a group. As a result, the
group ceases to be an important anchor for individuals, and they become isolated and feel they
lack meaning in life.

Pre-industrial societies showed higher levels of social integration than modern societies,
according to Durkheim. The ways in which they manufactured those high levels of integration
are no longer viable, however, and alternatives have to be found.33 They created high levels of
integration by restricting individual initiative in unacceptable ways, or through institutions that
no longer exist in their original form. For example, religious belief systems were protected
against doubt by restrictions on free thinking, and this ensured the continued viability of reli-
gious groups as sources of social contact for individuals.34 However, the restrictions placed by

29 Durkheim The Division of Labour (note 4 above) at 122.

30 S Lukes Emile Durkbeim. His Life and Work: A Historical and Critical Study (1975) at 31.
31 Durkheim The Division of Labour (note 4 above) at 159.

32 E Durkheim Suicide. A Study in Sociology (1952) at 209.

33 Durkheim Suicide (note 32 above) at 375.

34 Durkheim Suicide (note 32 above) at 374.
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religion on free thinking offends modern value systems. Unlike in the past, people no longer
unquestioningly accept the authority of religion, and will not allow religious bodies to prescribe
to them how they must think. Another source of integration was the pre-industrial family.
According to Durkheim, this family type was large and close-knit and provided many oppor-
tunities for social contact. Modern families are much smaller and isolated from communal con-
tact however, and can no longer play the integrating role they used to.3%

Anomie is the result of the frustration, and consequent suffering, of people when their
appetites outrun their ability to satisfy them. Anomie is related to egoism, as Durkheim
remarks, because it also results from ‘society’s insufficient presence in individuals’.3¢ Despite
this similarity, egoism and anomie differ with regard to the part of society in which this lack is
experienced. Egoism derives from the world of morality and the intellect, and produces a lack
of meaning and purpose in life. Anomie, by contrast, is located in the world of the economy.

Anomie is endemic in modern society. According to Durkheim, this is because human needs
have grown out of all proportion.3”7 Apart from some physical needs such as food, where phys-
iological processes create a feeling of satiation once they have been met, human needs such as
the need for luxury or money are, in principle, insatiable. Needs that can never be satisfied
cause the individual to chase after infinity. It means being placed on a treadmill, running ever
faster after a goal that can never be met. Needs have grown so much in modern societies
because they are no longer limited, as before, by forces such as religion which taught people to
be satisfied with their station in life. The market has also grown to such an extent that it has
reached global proportions. Like Marx, Durkheim anticipated the globalizing tendency of the
capitalist market.38 The development of the global market was associated with the rise of
another phenomenon, which Durkheim did not foresee: the advertising industry. This industry
is dedicated to the manufacturing of new needs and increases the extent to which people’s
desires outrun their ability to satisfy them.

IX Durkbeim’s Solutions

This is the set of circumstances that has made anomie endemic in modern societies. To solve
this problem, people need to accept their desires being limited for the greater good. Morality is
the only force with the capacity to ensure this agreement, according to Durkheim.3? It would
do so as follows: In a just society there would be a broad consensus on the level of remunera-
tion that each occupation in society deserves. For every occupation, there will be a generally
accepted maximum beyond which it is regarded as unrealistic, and immoral, to strive. This
social determination of acceptable living standards for each occupation was not very exact.0
It gives a range within which each individual can set his or her expectations for life, with the
result that people have some scope for improving their circumstances within these limits. The
important thing, though, is that it sets a maximum, and thus ensures that individuals do not
become frustrated as a result of their inability to fulfil their unlimited desires.
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Durkheim’s belief that people will allow their desires to be limited in this way is open to criti-
cism. People do indeed accept their station in life to a remarkable degree. They tend to limit
their expectations of life to within the horizons of what they perceive to be the possible. But
there is also a constant conflict over the distribution of resources in modern societies, which
suggests that this self-imposed limitation only goes so far. In Durkheim’s defence one can say
that he did not believe that the modern societies he analysed actually exhibited such consensus:
only in a just society will such a consensus exist. In fact, this is the whole point of his analysis
of anomie: regulatory structures have not yet developed, thus predisposing modern societies to
anomie. People will not accept that others deserve to be remunerated better than they if the lat-
ter started out with unfair advantages in life. Until such time, conflict over the distribution of
resources will indeed be rife. A just distribution of resources is therefore a precondition for solv-
ing anomie.

This raises the question of what Durkheim meant by ust’. What social arrangements need to
be in place for just outcomes to be produced in the marketplace? In short, Durkheim believed that
only distributional outcomes that resulted from a situation where everybody had an equal chance
to perform, were just. Only those social arrangements that allow people to rise to positions based
purely on their merits, and where the accident of birth played no role whatsoever in their career
path, thus qualified.41 This means that any mechanism by which the privileged could transmit
their privileged position to their children had to be eliminated. Durkheim therefore made a plea
for inherited wealth to be abolished.*2 Inherited wealth gave those lucky enough to have acquired
it an unfair advantage in life’s race. The same applies to factors such as unequal access to educa-
tion. If there are obstacles placed in the way of individuals® realising their talents, such as inherit-
ed poverty, or a lack of education, the division of labour is forced and equality of opportunity can-
not be realised.#3 Durkheim’s plea was thus for a system of meritocracy.

But this still leaves an important objection. What is so compelling about meritocracy that
people will generally accept it as the guiding distribution principle? It is only one out of a num-
ber of theories of justice. There are also different versions of the meritocratic principle.#* Some
theorists believe that the only social arrangements necessary for equality of opportunity to be
realised is the absence of legal obstacles (such as job discrimination) to individual advancement.
Others are more demanding with regard to the criteria that need to be in place for it to be
realised. This more radical version of meritocracy also prescribes that people need to be given
the same resources to perform. It should be clear that Durkheim falls in the latter category. Even
if we grant Durkheim that the notion of meritocracy has powerful resonance in modern socie-
ty, why should people necessarily accept his version of the principle rather than others?

Durkheim did have an answer to this objection, but it is not very convincing. As we said
above, he postulated a close correlation between the type of social organisation and the kind of
belief systems that will be found in a society. Given that the individual occupies such an impor-
tant place in modern society, only philosophies that elevated the individual to a high status and
that wanted to give each an equal chance would be viable, he believed. Although there certain-
ly is some truth to this belief, the picture is much more complex than this, as the variety in polit-
ical philosophies competing for acceptance in modern societies demonstrates.

41 Durkheim Suicide (note 32 above) at 251.

42 Durkheim Suicide (note 32 above) at 251; Durkheim The Division of Labour (note 4 above) at 313-314.
43 Durkheim The Division of Labour (note 4 above) at 314.

44  Christman Social and Political Philosophy (note 1 above) at 62-63.
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A further objection to Durkheim’s theory is that he does not provide a criterium to distinguish a
forced consensus from a genuine one. What is called ‘public opinion’ often reflects the views of
powerful, and wealthy, people in society rather than the views of ordinary people. It is the pow-
erful and the wealthy who own and control newspapers and television stations, not the latter.

Nevertheless, Durkheim’s belief that individual desires need to be constrained has some res-
onance if we look at the ecological imperatives faced by late modern societies. It is doubtful that
the planet has the capacity to absorb the damage that will be caused to its ecosystems if every-
body consumed at the level of the average American.

Besides the notion of justice, Durkheim also foresaw a role for two social structures in his
solution to egoism and anomie. These are the professional group and the state. They will
respectively nurture the professional ethics and the common morality necessary to regulate eco-
nomic life. The professional group will also form the vehicle by which the close community
bonds of yore will be recreated.

With the advent of the division of labour, morality starts to differentiate between the different
occupations, as we have seen above. But morality remains very weakly developed and feebly en-
forced if there isn’t a group that is dedicated to promoting it. The stronger the group cohesion, the
more numerous and binding the moral rules will be. Occupational groups are, according to
Durkheim, particularly suited to fulfill this task. Durkheim’s idea was that each trade or occupa-
tion should constitute itself into a professional group with regulatory powers. All the people that
work in the construction industry, for example, employers and employees alike, should come to-
gether on a national basis in a professional group that is dedicated to that industry.*® In this group,
decisions will be made about the appropriate regulations governing the relationships between
employer and employee, between competitors, and between contractors and their clients.46

Durkheim hoped that such a group would, over time, start taking on an almost familial char-
acter.*” People will find their most important social bonds in this group. Durkheim hoped that
these groups would cause ‘the present cold moral temperature’ of the world of work to become
warmer.48 This group would also look after the welfare of individuals, providing services such
as unemployment insurance and pensions.*? If a breadwinner falls ill for example, this group
will support his or her dependents.

However, professional groups could not regulate the economy on their own. Some agency is
necessary to guide the relationships between the different spheres of work. Each profession
would naturally attempt to promote the interests of their own members, sometimes at the
expense of the interests of others. This is where the state comes in, according to Durkheim.50
It was the only agency with a broad enough view to look after the interests of society as a
whole, and thus to guard against abuses committed by sectional interests. It has to formulate
and administer the general laws that regulate economic life. Professional groups, for their part,
had to keep the state in check.! In their absence, the state may become totalitarian, and com-
pletely stifle individual freedom.

45 Durkheim Professional Ethics (note 5 above) at 37.

46 Durkheim Professional Ethics (note 5 above) at 9.

47 Durkheim Professional Ethics (note 5 above) at 21.

48 Durkheim Suicide (note 32 above) at 381.

49 Durkheim Suicide (note 32 above) at 380.

50 Durkheim Suicide (note 32 above) at 374; Durkheim Professional Ethics (note 5 above) at 62; Durkheim
The Division of Labour (note 4 above) at li, liv.

51 Durkheim Suicide (note 32 above) at 380; Durkheim Professional Ethics (note 5 above) at 63; Durkheim
The Division of Labour (note 4 above) at liv.
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This balance of opposing forces was essential for individual freedom to be realised, according
to Durkheim. The state is necessary to free individuals from the ‘collective particularisms’ of
secondary groups.®2 These can take the form of professional groups, local communities, reli-
gious groups or clans. Although they provide communal bonds and opportunities for sociabil-
ity to the individual, these groups can also, because of their cohesiveness, repress individuality
if they are not held in check. Due to the important role of the state in this regard, it is thus not
true to claim that a small state is necessary for individual freedom, as free-market liberals claim,
according to Durkheim.53 In fact, the opposite is the case, provided that a strong civic life exists
to keep the state in check.

X Why the Invisible Hand of the Market is not
Good Enough: A Summary

It is perhaps now time to draw the different strands of Durkheim’s complex argument against
free market liberalism together. The free market does not have the capacity to create sponta-
neous social order out of the economic exchanges of selfish individual egos. It will, instead, pro-
duce conflict and social disorganisation. It assumes, for its functioning, social cohesion, but
destroys such cohesion wherever it exists. This because it destroys previous forms of commu-
nity, and does not replace them with anything new. It is also because it produces market out-
comes that are clearly unjust, and that cannot receive popular legitimacy. Its end result is enor-
mous individual egos with no conception of the common good.

To solve this problem, new forms of community are necessary that are more viable in the
light of the division of labour. To make sure that these forms of community do not repeat the
mistake of the old and repress individuality completely, the state is necessary to protect, and
nurture individual freedoms. The communal groups are likewise needed to keep the state in
check. These forms of social organisation should also produce the professional and common
moralities needed to provide social cohesion in modernity.

Durkheim’s critique of ‘atomistic’ liberalism and his emphasis on the need for communal bonds
to maintain social cohesion have clear similarities with the current proponents of communitarian-
ism such as Alasdair MacIntyre. He differs from them however with regard to his choice of com-
munity to provide these communal bonds: the professional group. His choice of this group, and his
discourse on the need for the state to watch over communal groups to ensure that they do not
repress individuality, demonstrates his sophistication. He thus anticipated the criticism of liberals
like Kymlicka who pointed to the repressive tendencies of these groups. Durkheim can also be crit-
icised however for his somewhat optimistic belief in the capacity of a common morality to contain
the conflict of interests between the employer and employee constituents of the professional groups.

XI The Social Construction of the Moral Subject

We can now move on to another part of Durkheim’s communitarian critique of liberalism: its
conception of the subject. The notion of a free human subject of knowledge forms the basis for

52 Durkheim Professional Ethics (note 5 above) at 61-62.
53 Durkheim Professional Ethics (note 5 above) at 57.
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the defence of human rights in many currents of human rights discourse.5* It is derived essen-
tially from the work of the 18th century German philosopher, Immanuel Kant. For Kant knowl-
edge is only possible on condition that a subject of such knowledge exists. Knowledge of the
world cannot only be built upon the manifold impressions received from the senses. The sense
impressions have to be constituted into meaningful perceptions, otherwise they will remain
essentially chaotic. This is done by what Kant called the intuitions of space and time, and the
categories of understanding such as cause, number, modality, and so on. The intuitions and cat-
egories are the basis of the knowing subject. Because they are a precondition for observation
they cannot themselves be observed. This is why Kant called them a priori. The subject of
knowledge therefore stands observation; it is the ground of observation but never itself the
object of observation. The subject, as Kant defined it, is universal. All individual subjects with
the capacity for knowledge have these attributes.

This subject is also the precondition for our ability to act morally. Because it is not consti-
tuted by observations of external (the world outside us) or internal (our own feelings and
desires) objects, it completely escapes determination by them. It is therefore essentially free of
outside conditioning. For Kant our actions can only be truly moral if they are based on a free
exercise of our will, and not the result of conditioning by other forces. The existence of free will
is the starting point of Kant’s ethics. Society should be ordered in such a way that maximum
scope is offered to individuals to freely exercise their will. In addition, my interaction with oth-
ers must always take into account that they also possess a free will, just like me. I must there-
fore treat other people as ends in themselves and not as means to my own ends. Ethical rules
should furthermore be universal: I can only act in a particular way if I also accept that the con-
sequences will be acceptable if everybody else acts in that way.

Durkheim agreed with Kant’s ethics, as well has his views on the need for a priori categories
of understanding to make sense of observation. However, he differed from him in one impor-
tant respect: the moral subject is a social construction, and not innate. From this it follows that
the subject can never be as autonomous as Kant thought s/he should be. Individual autonomy
must always be balanced by individual dependency on society. In the next few paragraphs we
will pursue Durkheim’s differences with Kant. In tune with his notion that the collective con-
sciousness contains both a cognitive and a moral dimension, he gives attention to both aspects
in Kant’s thought.

To begin with the subject of knowledge: According to Durkheim, proponents of the view
that the categories are innate, such as Kant, have the problem of explaining where they come
from.55 But the alternative view, that the categories must have come from experience, was
not acceptable either. This view implies that every individual subconsciously learns to make
sense of his/her experience by slowly developing these categories over time. This empiricist
approach, Durkheim argued, is no solution to the problem. The categories are prior to expe-
rience and they cannot be derived from experience. If this is done, they lose their universali-
ty and necessity.

To overcome this dilemma, Durkheim offered a new solution. In his view, the categories are
social in origin.5¢ They are collective representations that have developed over many genera-
tions and that therefore contain the accumulated wisdom of innumerable numbers of individu-
als. Because they have been tested in experience over such a long time, they have acquired a

54 M] Sandel Liberalism and the Limits of Justice (1998).
55 Durkheim The Elementary Forms (note 4 above) at 13-14.
56 Durkheim The Elementary Forms (note 4 above) at 15.
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degree of impersonality and objectivity and can therefore serve as a ground for our experi-
ence.>”

Because of the social derivation of knowledge, it changes as social organisation changes.
Initially it is very much culture-bound. Since the beginning of the modern world, a new kind of
society has arisen, however, which Durkheim called international life, or international society.58
This is Durkheim’s version of globalization theory. Because society now becomes more univer-
sal, knowledge has to become more universal as well. As a result it jettisons its particularistic
attachments, and this allows us to comes much closer to universal truths. In this case, then, the
categories will indeed be universal, like Kant said, but that universality is not due to an innate
characteristic of the human subject. It is rather the product of social development.

Durkheim makes much the same argument with regard to the moral subject: “What lies at
the basis of individual right is not the notion of the individual as he is, but the way society puts
the right into practice, looks upon it and appraises it...The reason why he has more or fewer
rights, certain rights and not others, is not that he is constituted in a particular ways; it is because
society attributes this or that importance to him’.5? An indication of this is the fact that the
rights of individuals are ‘in a state of evolution’.60 Durkheim is further convinced that the
autonomy that Kant ascribes to humans cannot ever be absolute.6! Human autonomy always
has to be counterbalanced by the real dependency of ourselves upon society.

Durkheim’s emphasis on individual autonomy as well as dependency has to be seen in the
light of his project to, on the one hand, combat a radical individualism, that is an individual-
ism that elevated the interests of the individual above that of society, and to find space for indi-
vidual freedom on the other. His argument for our dependency on society was as follows: We
are dependent upon society, firstly, for our own survival.62 With the rise of the division of
labour, other people become the source of the food we eat and all the products we consume.
Society is secondly also a source of social recognition and of companionship. We furthermore
owe our culture to society: “We speak a language we did not create; we use instruments we did
not invent; we claim rights we did not establish; each generation inherits a treasury of knowl-
edge that it did not itself amass, and so on. We owe these varied benefits of civilization to soci-
ety, and although in general we do not see where they come from, we know at least that they
are not of our own making.’¢3 Society can finally uplift and strengthen us. In communal gath-
erings, crowd psychology can lead to great outpourings of emotion which can leave people feel-
ing transformed and renewed.64

To make sense of Durkheim’s position, we have to return to his vision of social development
outlined above. He viewed human personalities as having a double nature: it consists of a col-
lective and an individual part. The individual person only comes into existence when the col-
lective conscience erodes enough so that it no longer rests so heavily on individual personali-
ties. This is the result of the development of the division of labour.

Predictably, Durkheim was heavily criticized for this notion of a collective consciousness and

57 Durkheim The Elementary Forms (note 4 above) at 437.

58 Durkheim The Elementary Forms (note 4 above) at 446.

59 Durkheim Professional Ethics (note 5 above) at 67; Durkheim The Division of Labour (note 4 above) at 335.
60 Durkheim Professional Ethics (note 5 above) at 68.

61 Durkheim Professional Ethics (note 5 above) at 68.

62 Durkheim The Elementary Forms (note 4 above) at 208.

63 Durkheim The Elementary Forms (note 4 above) at 214.

64 Durkheim The Elementary Forms (note 4 above) at 211-212.
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his attendant belief in the reality of society as a force above individuals. Durkheim believed that
society was a reality in its own right, separate from the individuals constituting it, even though
it consisted of nothing but them in their combination. Because it questions dearly-held assump-
tions about the autonomy of individuals, this idea has encountered a lot of resistance. Especially
the liberal tradition with its emphasis on the rights of individuals has had great difficulty
accommodating it. Even the great John Rawls objected to notions that ‘society is an organic
whole with a life of its own distinct from and superior to that of all its members in their rela-
tions with one another’.65 A common reaction seems to be that the belief in a separate social
reality contains illegitimate metaphysical assumptions, but it is really nothing of the sort.
Durkheim’s notion of social reality is based on the very straightforward principle of emergent
systemic properties.

The argument is as follows: society is a complex system. It comes into being when individuals
are combined in an organised way.66 The combination produces something new, something that
is different from the parts.67 Society is therefore an emergent property of the complex organisa-
tion of individuals, to put it in the language of systems theory. The way society arises from the
organisation of its parts is no different from the way life arises from the properties of organic mol-
ecules in their combination, or the way consciousness arises from the complex organisation of the
brain for that matter.68 The materialist objection that consciousness must be an illusion because
there is nothing in the brain but physical matter, is as silly as the idea that society must be an illu-
sion because there is nothing in society but individual people. Both are emergent properties of
complex systems. Understood in this way, it is difficult to see that the notion that society is a sep-
arate reality makes ontological assumptions any different from those implied by Kant’s moral sub-
ject, or the freely choosing individuals so dear to neo-classical economics.

What evidence do we have that society is a reality in its own right? Well, Durkheim says, we
become aware of the independent existence of society through the effects it has upon us.6? One
of these is the constraint imposed by social norms.”? According to Durkheim, we are not, in the
normal conduct of our lives, aware that our actions are constrained.”! As he puts it somewhere,
we are no more aware of the weight of society than we are aware of the weight of the atmos-
phere pressing upon us. It is only when we transgress social expectations that we become aware
of these constraints. The obvious case of this is the penalties that await us if we break the law.
But there exist other, less obvious ways, of controlling our behaviour in the form of our fear of
being rejected by our peers.

We also see the effects of society in the way social intercourse can transform individuals.
During rituals, people lose their individuality to some extent, and become part of a bigger
whole. They emerge from these experiences transformed and reinvigorated. This experience is
especially common during times of collective ferment, such as political uprisings. Describing the
situation during the French Revolution, Durkheim says: “We see the most mediocre or harmless
bourgeois transformed by the general exaltation into a hero or an executioner’.”2 But this trans-

65 Sandel Liberalism (note 54 above) at 53.

66 E Durkheim The Rules of Sociological Method and Selected Texts on Sociology and its Method (1982) at
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formative effect is not only restricted to exceptional circumstances. Religious rituals, or civic
celebrations, can have such an effect on a regular basis.

Society is mostly made up of representations, and it therefore ‘ideal’ in that sense. These rep-
resentations have a logic of their own, separate from individual representations. Durkheim’s
vision of collective representations is similar to the notion of ‘culture’, as it has been developed
by anthropologists. Language, and belief systems, and ‘discourses’, are all collective represen-
tations in Durkheim’s sense. They all have a certain autonomy from individual conceptions of
them, and they all have their own logic, or ‘conditions of existence’.

Durkheim’s emphasis on the reality of the social, and its impact on individuals, finds a lot of
resonance in the recent communitarian critiques of liberalism. Sandel’s analysis of three differ-
ent views of community provides a very useful space to parachute Durkheim into this debate.”3
John Rawls’s distinction between two different kinds of community forms the first two of his
three categories. Because he puts it so well, I will quote him at length:74

...Of the two accounts of community Rawls presents, both are individualistic,
although the way they are individualistic differs in each case. The instrumental
account is individualistic in that the subjects of co-operation are assumed to be gov-
erned by self-interested motivations alone, and the good of the community consists
solely in the advantages individuals derive from co-operating in pursuit of their ego-
istic ends. Rawls’s account is individualistic in the sense of assuming the antecedent
individuation of the subjects of co-operation, whose actual motivations may include
benevolent aims as well as selfish ones...

The first sense of community is the one that results from the free actions of individuals in the
marketplace, and is the one Durkheim criticised at length. Rawls’s sense of community denies
the subject any supra-individual or intersubjective aspects, and is bound to his rejection of the
notion of an independent social reality. This is why it assumes the antecedent individuation of
subjects. It does, however, recognise that subjects may be motivated by more than self-interest.
In this respect, Rawls signals his rejection of a long tradition in social analysis (neo-classical
economics, rational choice theory in sociology) which uses individuals’ quest for maximum self-
gratification as their main, if not only, explanatory variable. It also signals his rejection of the
atomistic, libertarian politics that follows from it. In Rawls’s view, subjects do not only have
egoistic motivations, but can also be more altruistic in their intentions.

Sandel argues that even Rawls’s ‘sentimental’ view of community is deficient in its concep-
tualization of the relationship between the individual and the social:

...On this strong view, to say the members of a society are bound by a sense of com-
munity is not simply to say that a great many of them profess communitarian senti-
ments and pursue communitarian aims, but that they conceive of their identity — the
subject and not just the object of their feelings and aspirations — as defined to some
extent by the community of which they are a part... .75

Sandel believes that Rawls’s conceptions of distributive justice can only be defended on the basis

73 Sandel Liberalism (note 54 above) at 147-154.
74 Sandel Liberalism (note 54 above) at 148-149.
75 Sandel Liberalism (note 54 above) at 150.
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of such a ‘constitutive’ view of community, even though Rawls denies the viability of such a
view. Because it rests on ‘antecedently individuated’ individuals, Rawls’s view of community is
also impoverished. I once again quote at length:

...Where “collective” assets imply endowments once separately held, now ceded to
society as a whole, “common” assets do not necessarily; they need not logically pre-
suppose a prior individuation. And while “reciprocity” implies a principle of
exchange and hence a plurality of agents, the notion of “sharing” may suggest a sol-
idarity such that no exchange need be involved, as in sharing a joke, or an aspira-
tion, or an understanding. And while “association” and “co-operation” typically
presuppose the antecedent plurality of those who join together to associate or co-
operate, “community” and “participation” may describe a form of life in which the
members find themselves commonly situated “to begin with”, their commonality

consisting less in relationships they have entered than in attachments they have
found... .76

Sandel believes that the constitutive view of community, which he supports, would choose the
latter term in this series of oppositions. Sandel’s subject has an individual and a social part, and
in this respect it is similar to Durkheim’s view of the subject. His criticisms of Rawls are also
similar to the criticisms that one can imagine Durkheim would make. But there is an important
difference, and this suggests a limitation to Durkheim’s theory (and in fact to all social con-
structionist accounts of the subject that Durkheim has, directly and indirectly, inspired many
years later). Sandel’s subject also has an, albeit limited, capacity for self-reflexivity, both indi-
vidually and communally.”7 It can, alone and in conversation with friends, gain some self-
knowledge by distancing itself from its preferences and beliefs. However, the self that I discov-
er in this way is always ready made, and the distancing only relative. It is never something that
I, as a free agent, using the will, can create anew. This self-knowledge is therefore necessarily
situated, and thus limited, but important nevertheless. Through it, the subject has some capac-
ity to subject the values of the surrounding community to critical reflection.”8 Notions of jus-
tice and the good are therefore never simply the product of ‘ethnocentrism’, as in Rorty’s ‘we
do not do that around here’, but also demands the capacity to criticize community values.”?
This is why Sandel feels somewhat uncomfortable with the communitarian label he has
acquired.80 It is of course also the case that he isn’t completely in Kymlicka’s camp either, since
the latter completely overestimates the subject’s insight into itself.

Durkheim believes that subjects attain some level of distance from communal values as a
result of the destruction of pre-industrial communities. They are therefore not completely taken
up by the social any more. But this process of individuation seems to rest completely upon
social forces, and entails little, if any, activity of self-reflection by the individual. This ties in
with another problem with Durkheim’s view of the subject: the lack of agency he ascribes to it.

This problem has received extensive attention in the so-called agency-structure debate in
sociology, among others by the realist philosopher Roy Bhaskar. Bhaskar agrees with

76 Sandel Liberalism (note 54 above) at 150.

77 Sandel Liberalism (note 54 above) at 179-181.

78 Sandel Liberalism (note 54 above) at xi.

79 W Kymlicka Liberalism, Community and Culture (1989) at 66.
80 Sandel Liberalism (note 54 above) at xi.
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Durkheim’s proof for the existence of society as a real entity (against methodological individu-
alism) on the basis of its effects on individuals, and uses it as part of his own argument for the
reality of society.8! He criticizes Durkheim however because he had a reified conception of the
social as existing separate from the intentional activity of people. Bhaskar summarises his own
model of the social as follows:

Men do not create society. For it always pre-exists them. Rather it is an ensemble of
structures, practices and conventions that individuals reproduce or transform, but
which would not exist unless they did so. Society does not exist independently of
conscious human activity (the error of reification). But it is not the product of the lat-
ter (the error of voluntarism).82

Bhaskar’s conception of society therefore accommodates both the idea of the reality of the
social and the importance of human agency. His conception of society is similar to Sandel’s
vision of the subject. We always find society ready made, just as the subject always finds itself
ready made. It is something we can reproduce or transform, but not something we can create
anew. This places limits on our capacity to reconstruct it according to our preferences, just as
there are limits on our ability to reconstruct ourselves according to our preferences. It also
places limits on our ability to gain knowledge of it, just as there are limits on our ability to get
to know ourselves. Neither society nor ourselves as subjects is ever completely transparent to
ourselves.

Realist philosophers are concerned to reclaim the world as a reality external to our cogni-
tions of it, in the face of both empiricism and idealism (and latterly postmodernism). All of
these schools ended up viewing the external world as either unknowable, or illusory. It employs
a stratified ontology, allocating causal powers and emergent properties to the different levels of
the world. This provides a very appealing way to conceive of both the subject and society as
mutually-constitutive realities. According to Margaret Archer both the subject and society are
the result of emergent properties.83 Both can be viewed as complex systems, as I mentioned
above, with a reality of their own. Against postmodernism and social constructionism (and
Durkheim) she argues that the subject consists of ‘personal emergent properties’ that are need-
ed to make sense of sociability. Role performance by subjects would be impossible in the
absence of a subject with a sense of its own continuity and thus self-identity. This subject, in
concert with other subjects, has the capacity to transform society, yet it is also partly the result
of social conditioning. This, realist notion of society and the subject is in my view superior to
both that of Durkheim (and social constructionism) and the atomistic subject of liberal theory.

However, Durkheim’s vision of the subject is problematic for another reason, related to the dif-
ference between Sandel’s first (instrumental) and second (sentimental) conceptions of community.
It is never clear if the subject is inherently selfish, and thus needful of restraint by the common
morality, or inherently both egoistic and altruistic. Most of the time, he opts for the first position,
but sometimes he seems to mean the second. Part of the confusion is generated by the different

81 Sandel Liberalism (note 54 above) at xi; R Bhaskar ‘On the Possibility of Social Scientific Knowledge and
the Limits of Naturalism’ in ] Mepham & DH Rubin (eds) Issues in Marxist philosophy Vol 3: Epis-
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83 M Archer ‘The Private Life of The Social Agent: What Difference Does It Make?’ in J Cruickshank (ed)
Critical Realism. The Difference it Makes (2003) 91.
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parts he identified in the personality.84 Lying below the individual and social parts of the person-
ality is what Durkheim called ‘physical man’.85 This is the consciousness that we have of our own
bodies and feelings. It is the field of psychological (rather than social) facts, dealing with percep-
tions such as hunger, sadness, anger, love and so on. Superimposed on this is ‘social man’, which
is the higher parts of the human personality, consisting of individual and social aspects.

‘Physical man’, concerned as it is with its own perceptions, is selfish, and thus needs to be
restrained. On the other hand, Durkheim also suggested that people have an inherent need for
social harmony and interaction with others, and that they come to value this harmony very
much once they have experienced it.86 This seems to ascribe altruistic inclinations to ‘physical
man’, which leads to a confusing picture. The basic problem, as Lukes points out, is that
Durkheim tried to avoid using psychological notions in his concern to make the case for soci-
ology as a discipline.8” However, in the process he inevitably smuggled in many psychological
ideas, but did not theorise them properly, thus causing confusion.

Unlike the vagueness surrounding Durkheim’s views of the inclinations of ‘physical man’, he
was very clear in his views on the collective consciousness. The collective consciousness, he said,
is altruistic. The collective consciousness represents the voice of society within us; it is, conse-
quently, our collective conscience at the same time as it is our collective consciousness. As far
as the individual part of our consciousness is concerned, Durkheim suggested that it is altruis-
tic in an egoistic way.88 He seems to have understood this as meaning that each of us is socia-
ble (altruistic) in an individualistic (egoistic) way. But this causes even more confusion, because
it implies that individualism is necessarily selfish, something he has just denied.

XII Conclusion

Durkheim presented a very meticulous critique of free-market capitalism, and a sophisticated
and thoughtful defence of communitarianism. In his concern to establish the reality of the social
and the essential role it has to play in a cohesive and just society, he did lean too much to the
social side, and he did not give enough attention to the subject’s capacity for self-reflection and
agency. This mistake is repeated in the social constructionist accounts of the subject that is so
prominent today. Durkheim spent much time considering the forms of communality that would
be appropriate to a modern society. His alternative of the occupational groups have their short-
comings in a context where many people are unemployed on a long-term basis. Because they
will form part of the public sphere and do not address the private sphere of the family, they also
have shortcomings from a gender perspective, something that Durkheim, like his contempo-
raries, did not seriously consider. Durkheim also underestimated the staying power of tradi-
tional forms of community, such as religion and ethnicity. Nevertheless, it is fair to say that his
alternative of the occupational group was never really tried, and deserves greater scrutiny. The
same can be said for his possible contribution to the liberal-communitarian debate.

84 Gelderblom (note 20 above).

85 Durkheim Suicide (note 32 above) at 213.

86 Durkheim The Division of Labour (note 4 above) at xliii.
87 Lukes Emile Durkbeim (note 30 above).

88 Durkheim The Division of Labour (note 4 above) at 146.
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I Introduction

It is an important presupposition of this article and in fact of the research project of which this book
is a product that theory-formation is indispensable for addressing social and economic challenges.
In fact the Greek root of the word ‘theory’ suggests that theory literally has to do with the way we
see and think about the world. These ways of thinking and seeing influence our practices.! The
claim is legitimately made that there is no practice without theory.2 It is then indeed a challenge of
the research project to impact on the theories, the ways of seeing and thinking regarding social and
economic justice. Impacting the way appropriate role players see and think about social and eco-
nomic rights paves the way for an impact on the various practices regarding social and economic
justice. Prevailing practices might be revisited and transformed. Where constructive practices are
not existing the way may be paved for the development of such practices.

In this article it is argued that theology may contribute to this process of theory-formation.
Theology, as critical reflection upon the faith and practices of religion,3 through the ages indeed
impacted on the theories that informed and guided the practices of faith and other communi-
ties regarding political, social and economic justice. Unfortunately this role has not always been
constructive. Historically religion and theology fulfilled an ambiguous role. It made negative
as well as constructive contributions to the wellbeing of society, also with regard to social and
economic justice. The history of the world is full of examples of the negative effects of religion,

1  The Greek word (thedored) literally means to look or gaze at, to see, to perceive, to think, to discern and
even to participate in and experience what you see. See in this regard G Abbott-Smith A Manual Greek
Lexicon of the New Testament (1977) at 206-207.

2 For an extensive outline of the idea that all practices are theory-laden practices, see D Browning A
Fundamental Practical Theology. Descriptive and Strategic Proposals (1996).

3 This paper focuses mainly on Christian churches and theology. However, various points of convergence
with other religions do exist.

4 For a good analysis of the potential destructive role of religions, see S Huntington The Clash of Civilizations
and the Remaking of Worldorder (1997). For very helpful outlines of the ambiguous roles of religion with
regard to social and economic justice, see two collections of essays in P Berger (ed) The Desecularization of
the World. Resurgent Religion and World Politics (1999) and also W Green and ] Neusner (eds) The
Religion Factor. An Introduction to how Religion Matters (1996). The work of Roman Catholic theologian
Hans Kiing regarding the potential destructive and constructive roles of religion is also of importance. See
amongst others H Kiing (ed) Yes to a Global Ethic (1996) and also H Kiing and KJ Kuschel (eds) A Global
Ethic. The Declaration of the Parliament of World Religions (1993).
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eg crusades, inquisitions, killing of those who differ on doctrinal issues, killing of millions in
the name of holy wars, and the legitimation of evils like Nazism and apartheid.

There is, however, also ample evidence of the constructive contributions of religion. The protest
of the Confessing Church in Germany during the Nazi regime and the public involvement and wit-
ness of so-called struggle churches during the quest for inclusive democracy and during the first
decade of democracy in South Africa bear witness to the redemptive role of religion and theology.®

This ambiguous role of churches also prevailed specifically with regard to the development
of human rights. Churches did not only in its long history contribute to the violation of human
rights, as practices like the subjugation of women and the justification of evils like racism and
slavery demonstrate, but churches also offered theological arguments,® albeit meagre ones,
against the notion of human rights. On the other hand, there are ample evidence that the
Christian tradition offered theological arguments in favour of, advocated for and helped to lay
the foundation for the establishment of human rights.”

Villa-Vicencio makes a strong case to prove that the theological endeavours of mainly south-
ern churches, in cooperation with churches in northern countries as well as partners in civil soci-
ety and government, helped to ensure that so-called second and third generation rights be taken
up into bills of rights more explicitly. In this regard Villa-Vicencio refers with appreciation to the
positions of the Lutheran World Federation, the World Alliance of Reformed Churches and the
Roman Catholic Church.8 The emphasis in these ecumenical positions on second and third gen-
eration rights was encouraged to a high extent by Christians in southern countries.

During the struggle years South African theologians developed, in dialogue and cooperation
with struggle organizations in the political sphere and in civil society and also with other reli-
gious and secular traditions, a vision of social and economic justice. They articulated this vision
publicly and eloquently during the years of the anti-apartheid struggle. This communication of
the vision was done in the media and in theological studies, declarations and even an official
confession of faith.? It would perhaps not be pretentious to say that theology did not only
impact on the public opinion during those years, but that it also helped to prepare the way for
the eventual articulation of this vision of social and economic justice in the South African Bill
of Rights.

5 For an outline of the constructive role of theology during and after apartheid see amongst others P Walshe
‘Christianity and the Anti-apartheid Struggle: The Prophetic Voice within Divided Churches’ in R Elphick
and R Davenport (eds) Christianity in South Africa. A Political, Social and Cultural History (1997) at 383
— 399, and ] de Gruchy ‘African Theology: South Africa’ in D Ford (ed) The Modern Theologians. An
Introduction to Christian Theology in the Twentieth Century (1997) at 445 — 454 and N Koopman ‘Some
Comments About Public Theology Today’ (2003) Journal of Theology for Southern Africa 1 —19.

6  Typical arguments are: humans are sinners who can only talk about grace and privileges and not claims and
rights; salvation is spiritual and private, and not political and economical. Therefore religious matters on
the one hand, and political and economic matters on the other hand should be separated.

7 For an outline of the constructive role of theology in the development of the notion of human rights, see

C Villa-Vicencio A Theology of Reconstruction: Nationbuilding and Human Rights (1992) and ] de

Gruchy Christianity and Democracy. A Theology for a Just World Order (1995), and Walshe (note 5

above) at 383 - 399.

See Villa-Vicencio (note 7 above) at 131 — 153.

9  The famous 1985 Kairos Document is one of the best examples of a theological declaration that opposed injus-
tices. The document opposes so-called state and church theologies and opted for prophetic theology that spells
out visions of an alternative society that cherishes justice. See The Kairos Document: Challenge to the Church:
A Theological Comment on the Political Crisis in South Africa (1985). The former Dutch Reformed Mission
Church even adopted a confession in which social and economic justice is described as not only a social and
economic matter, but a moral matter, moreover, a matter of faith. See The Confession of Belbar (1986).

(o)
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Theology indeed made a crucial contribution to acknowledging social and economic justice
issues as human rights issues. It contributed to the development of so-called second and third
generation rights. The challenge for theology now is to explore ways of contributing to the ful-
fillment, implementation and actual practicing of these rights; to develop theories, ways of see-
ing and thinking, ways of public thinking, that foster the practical and concrete enforcement,
implementation and fulfillment of these rights. Keeping the vision of social and economic jus-
tice alive is important, ensuring the articulation of this vision in bills of rights is important. But
exploring ways of ensuring that this vision be embodied now calls for our attention.

This paper consequently considers the role of theology in developing theories that might
enhance the fulfillment10 of social and economic rightsl! and the eventual dawning of a more
just society. The potential contribution of theology to the process of theory building that serves
the fulfillment of social and economic rights is investigated with reference to the dialogue and
cooperation of theology with three environments, namely broader society, the academy and reli-
gious organizations, specifically churches.12 This threefold distinction is very helpful, though
room should be left for the fact that the three realms are not neatly separated from each other.
They do impact on each other, and some themes are addressed in all three though with differ-
ent emphases and modes.

The emphasis of dialogue and cooperation does not only build on the style in which theolo-
gy was done by so-called struggle theologians in the apartheid era. It spells out the mode in
which theology is to be done that seeks serious attention in a pluralistic society. The outline of
these various dialogues and cooperations will hopefully verify this point.

10 Human rights scholar, A Gewirth ‘Are there any Absolute Rights?’ in ] Waldron Theories of Rights (1984)
at 92, offers a useful distinction on the different applications of human rights: ‘A right is fulfilled when the
correlative duty is carried out, ie when the required action is performed or the prohibited action is not per-
formed. A right is infringed when the correlative duty is not carried out, ie when the required action is not
performed or the prohibited action is performed. Thus someone’s right to life is infringed when the pro-
hibited action of killing him is performed, someone’s right to medical care is infringed when the required
action of providing him with medical care is not performed. A right is violated when it is unjustifiably
infringed, when the required action is unjustifiably not performed or the prohibited action is unjustifiably
performed. And a right is overridden when it is justifiably infringed, so that there is sufficient justification
for not carrying out the correlative duty, and the required action is justifiably not performed or the pro-
hibited action is justifiably performed.’

11 Economic and social rights are distinguished from so-called political and civil rights. In the first centuries
of the development of human rights the emphasis was on the latter rights. During the second part of the
twentieth century economic and social rights were increasingly emphasized, especially at initiative of so-
called poorer southern countries. For the distinction between three generations of rights, namely first gen-
eration (blue) rights, second generation (red) rights and third generation (green) rights, see J van der West-
huizen ‘The Human Rights Debate in South Africa’ in K Niirnberger (ed) A Democratic Vision for South
Africa. Political Realism and Christian Response (1991) at 471 - 487. The idea of generations of rights
should not give the impression that the social, economic and environmental rights did not feature in the ear-
lier phases of the development of human rights. However, they did not receive the same level of attention
as the so-called first generation rights.

12 This threefold distinction is borrowed from North American Catholic theologian David Tracy who identi-
fies the church, the academy and the broader society as the three publics, reference groups or social loca-
tions that theology engages with. See his The Analogical Imagination. Christian Theology and the Culture
of Pluralism (1981) at 3, 5. Tracy (at 21) is of opinion that all theology is in some meaningful sense church
theology, ie ecclesial theology. Theology develops in a sense from within the church as both a pneumato-
logical and sociological body. When he refers to the church as one of the publics of theology, he especially
has this sociological nature of the church in mind.
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II Theology in Dialogue and Cooperation with
Broader Society

In investigating the role of theology in developing thinking that will enhance the fulfillment of
social and economic rights, dialogue and cooperation with broader society is required. Dirkie
Smit!3 offers a very helpful description of modern democratic societies. He is of opinion that
modern societies consist of four spheres, namely the political and economic spheres, as well as
the spheres of civil society and public opinion formation.14

The political sphere focuses on the state, government, political power and the control and
regulating of public life. The economic sphere entails aspects like the so-called autonomous
market-economy, globalisation, ecology, science and technology. Civil society focuses on themes
relating to the relationship between theology and, amongst others, the institutions, organiza-
tions, associations and movements of civil society which, independently from the state and
economy, strive to enhance the quality of life, satisfy the needs and foster the interests of peo-
ple, change the nature of society and build the common good, that is a life of quality for all.
Schools, legal bodies, cultural and sports clubs and the neighbourhood are all institutions of
civil society. Sociologically speaking churches are part of civil society, albeit institutions with
both a sociological and pneumatological character. The area of public opinion formation focus-
es on themes like the nature of society, the common foundational values for society, common
challenges and common priorities for society. The ensuing public opinion paves the way for
jointly striving towards the common good.15

The dialogue and cooperation of theology with these spheres take place in appropriate
modes. In this regard the typology of North American theologian James Gustafson!6 is very
helpful. He identifies four varieties of moral discourse which suggest four ways in which theol-
ogy can engage with these spheres.

The prophetic discourse takes on the form of indictment and a more utopian form. Indict-

13 See D Smit ‘Oor die Unieke Openbare Rol van die Kerk’ (1996) Tydskrif vir Geesteswetenskappe 190-198.

14 Tracy (note 12 above) at 6 -14 divides the public of society into three spheres, namely the realm of the tech-
noeconomic structure that deals with the organization and allocation of goods and services; the realm of
the polity where the aim is to embody social justice in the traditions and institutions of society through the
legitimate use of power and force, and the regulation of conflict within the rule of law. The realm of cul-
ture which includes art and religion explores and expresses the meaning and values of individual, group and
communal existence.

15 Smit’s distinctions coincide with the distinctions of Jirgen Habermas. For him the democratic public con-
sists of four spheres. At its centre are government, the civil service, judiciary, parliament, political parties,
elections and party competition. Outside this core system, but still belonging to the state is an inner periph-
ery of institutions such as regulatory agencies with powers delegated by the state. The second public sphere,
which is part of the outer periphery, is organizations that Habermas calls customers, ie business associa-
tions, labour unions and private organizations. The third public sphere, which is also part of the outer
periphery consists of organizations that he calls the suppliers, ie voluntary associations, churches, new
social movements and public interest groups. Fourthly he makes room for the public opinion that is formed
by the dialogue of public interest groups and professionals who, as the sensors of society, identify, draw
attention to and interpret social problems and who, with the aid of the media, propose solutions and apply
pressure that can bring forth change that will better the situation of especially the disadvantaged. See ]
Habermas Between Facts and Norms (1996).

16 See J Gustafson ‘An Analysis of Church and Society Social Ethical Writings’ (1988) 40 Ecumenical Review
at 267 -278; ‘Varieties of Moral Discourse: Prophetic, Narrative, Ethical and Policy’ (1988) The Stob
Lectures of Calvin College and Seminary; ‘Moral Discourse About Medicine: A Variety of Forms’ (1990)
Journal of Medicine and Philosophy 125 -142.
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ment points to the roots of moral or social problems. Utopian discourse evokes a hopeful
vision. It proclaims an ideal state of affairs in the future and allures and motivates people
towards its realization. In the narrative discourse stories and parables are told of significant
events and of moral heroes in the community and tradition. These stories sustain common
memory in a community. They shape the consciences, moral identities and characters of
members of the community. More than a rigorous casuistic argument stories provide illumi-
nation and help in the process of moral decisionmaking. The ethical or technical discourse
uses philosophical and rigorous modes of moral argumentation. Logic, precise distinctions,
precision in use of concepts like justice and rights and the identification of the rational
grounds of autonomous ethics, which might be backed by Christian convictions which can
be shared with non-believers, are typical features of this discourse. The policy discourse is the
discourse of the policy and decision makers in society. They deal with questions like: what is
desirable within the constraints of what is possible; do we have power to affect change, what
are the time frames for the achievement of ends; do we have all the necessary information
and knowledge? The policy discourse entails that we have to distinguish between matters of
ethical principle and the inferences we draw for policy. We can be more certain about the first
than the second.

In the dialogue and cooperation of theology with the various spheres of society on the
achievement of social and economic justice attention is to be given to all these discourses. The
vision of an alternative society that energises and opens innovative possibilities should be
spelled out.17 Clear critique should be voiced where injustices exist. The grass roots stories of
poverty and suffering are to be heard, but also the stories of even smaller achievements and suc-
cesses. The technical discourse is of immense importance. It suggests that it is not enough to
spell out broad principles and visions of justice. The hard work of critical, scientific, interdisci-
plinary and intersectoral analysis and deliberation which can lead to even preliminary solutions
that are jointly reached is of crucial importance. Engagement with these various discourses
paves the way for appropriate interventions in the policymaking processes on different levels of
governance and authority in different spheres of society.18

In engaging these spheres it is important that theology resist the temptation to fulfill the role
of being the only watchdog of society that just engages in the prophetic discourse of critique

17 Envisioning opens up creative, innovative and surprising possibilities that technical reflection alone cannot.
Old Testament theologian Walter Brueggemann The Prophetic Imagination (1978) at 13 argues that envi-
sioning, imagining, enables us to see new possibilities that are in contrast to the dominant gloomy before-
hand possibilities. Vision creates hope in situation of despair and energy where people feel powerless.
Vision, on the other hand, helps us to be clearly aware of the shortcomings of our endeavours and policies.
Vision opens the door for courageous and constructive criticism. Various forms of the church help to devel-
op this vision of an alternative society. North American theologian Stanley Hauerwas argues that ethicists
function like artists. What they see determine not only their choices and actions but also who they are. We
are and we do what we see. Vision determines ethics. See S Hauerwas Vision and Virtue: Essays in Christian
Ethical Reflection (1974); Truthfulness and Tragedy: Further Investigations in Christian Ethics (1977); A
Community of Character: Toward a Constructive Christian Social Ethic (1981); The Peaceable Kingdom:
A Primer in Christian Ethics (1983) and various other works.

18 Theology’s dialogue and interaction with broader spheres of society occur mainly through the denomina-
tional and ecumenical church. There are instances where theologians make direct input in their personal
and professional capacities, eg in ethical committees of hospitals, ethical committees in the business and
public media sectors as well as parliamentary portfolio committees. The bulk of inputs are however made
through church bodies. The remarks made here are therefore also relevant to the section on the institutional
church below.
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and indictment. In the same vein it is not responsible theology to merely spell out the vision of
a good society.1? The road of partnership that institutions like the South African Council of
Churches currently opt for is perhaps the most fruitful path to follow. In this cooperation it is
important that theology not be co-opted by the agenda of the state.20 A guiding principle for
this cooperation is to continually ask what the impact of dialogue, cooperation, compromises
and policies are on poor and vulnerable people. One of the most cherished notions in Christian
theology that Liberation Theology reminded us about during the 1960s to 1980s is the convic-
tion that God is in special way the God of the poor, the destitute and the wronged. The acid
test for our social and economic discourses, policies and priorities is the question on how they
impact on the most vulnerable in society.

Where the engagement of theology with political institutions, business and trade unions,
sport and cultural bodies, schools and other organs of civil society, different forms of the mod-
ern communication media, takes place within the parameters, modes and style outlined above,
these encounters might prove to be fruitful for the quest of developing new ways of thinking
about and new practices for the fulfillment of social and economic rights.

III Theology in Dialogue and Cooperation with the Academy

Tracy?1 describes the academy as that public or social location of theology where serious, crit-
ical scientific enquiry takes place with other academic disciplines. In its engagement with the
academy theology is challenged to provide arguments that all reasonable people from diverse
religious and secular traditions can recognize as reasonable. In this discourse appeals are made
to universal faculties such as experience, intelligence, rationality and responsibility. Claims are
stated with appropriate warrants, backings and rebuttal procedures. He also pleads that
although theologians confess allegiance to a specific religious tradition or to a praxis movement
bearing religious significance, they should abstract themselves from these faith commitments
for the sake of critical analysis of religious and theological claims by outsiders and by those who
belong to the tradition. There are of course many theologians who would oppose Tracy on this
point. They would argue that you need not abstract and distance yourself from your faith com-
mitments in order to do critical and honest introspection into the cognitive claims of your tra-
dition. Such a withdrawal for the sake of honest scientific enquiry is viewed as being dishonest.

With an appeal to Thomas Kuhn’s paradigm theory Dutch systematic theologian Gijsbert
van den Brink,22 supports the later developments in the philosophy of science discourse which
make room for adherence to particularistic commitments in the scientific endeavour. Although

19 For an analysis of the prophetic task of churches in the context of poverty in a democratic society see N
Koopman ‘Freedom of Religion and the Prophetic Role of the Church’ (2002) 43 NGTT 237 — 247 and
also my ‘Let the Plight of the Poor be Heard. Prophetic Speaking about Poverty Today’ (2004) 45 NGTT
440 - 451.

20 For a description of the danger of Constantinianism see N Koopman ‘Tussen die Duiwel van
Konstantinisme en die Diep Blou See van Sektarisme — Kerk en Staat Verhoudinge in Post-apartheid Suid-
Afrika’ (2001) 43 NGTT 135 - 146. The concept ‘Constantinianism’ derives from the era since Caesar
Constantine when the once persecuted Christian religion became state religion after the conversion of
Constantine to Christianity in the fourth century. The concept refers to any co-option of the church by the
agenda of the state.

21 See Tracy (note 12 above) at 56 — 59.

22 See G van den Brink Een Publieke Zaak. Theologie tussen Geloof en Wetenskap (2004).
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he reckons that there is something to be learned from older important philosophies of science,23
it remains his conviction that these approaches do not take the significant and determinative
particularistic influences like faith commitments of scientists seriously enough.

In the encounter with the academic public theology makes the choice for scientific reflection,
for making faith convictions as far as possible rationally accessible to all reasonable people, for
constructing arguments that pass the test of coherence, consistency and logical reasoning.
However, theology does not have to distance itself from its faith commitments, but takes care
that such commitments do not exclude scientific scrutiny. The age-old Christian notion of fides
quaerens intellectum (faith seeking understanding) that Anselm of Canterbury framed in the
11/12th century needs fresh application in this dialogue of theology with the academic public.

Against this background sketched in the previous paragraphs some suggestions can be made
about the contribution of theology in the dialogue and cooperation with the academy.

A first contribution of theology might be to help dialogue partners to view the challenge of
the implementation of human rights not only as a political, social, economic, legal, philosoph-
ical and sociological challenge but as a moral challenge. Morality has to do with the wellbeing,
happiness and wholeness of human beings and other creatures. Something is morally good
when it serves this wellbeing and it is morally bad if it does not.24 If theology embarks on this
endeavour it strengthens those in other disciplines who already view the challenge of social and
economic justice as a moral challenge.

Some theologians are of the opinion that the contribution of theology to social-ethical and
economic-ethical challenges is merely to help portraying these as ethical challenges and to pro-
vide a meaning-giving framework that is based in religious or secular belief systems, and that
serves to motivate people to participate in the quest to address these challenges. Other theolo-
gians, however, are of opinion that theology indeed can make a unique contribution to the con-
tents of the debate.2d

I am of the opinion that theology might enrich the contents of the discourse on the imple-
mentation of human rights. Theology might be able, for instance, to assist the discourse in
reaching thicker descriptions of justice. Elsewhere26 1 described various forms of justice and

23 Van den Brink reasons that despite their weaknesses older philosophies of science still pose some important
challenges. Logical positivism challenges us to ensure that cognitive meaningful statements be verifiable as
far as possible; confirmationism teaches us that it is much more difficult to confirm so-called non-existence
statements then existence statements; the falsification theory of Karl Popper challenges us to open ourselves
to criticism, to continuous disturbance and critical opposition by researchers who do not just take our posi-
tions for granted. See Van den Brink (note 22 above) at 219-221.

24 For a definition of morality in terms of this notion of security and wellbeing, see B Birch and L Rasmussen
Bible and Etbics in the Christian Life (1989) at 38-39.

25 For an extensive discussion of these two opposing views regarding the contribution of religion and theolo-
gy to ethical challenges see N Koopman ‘The Role of Tradition in Moral Decisionmaking and Moral
Consensus’ (2004) 45 NGTT 838 — 848. In this article I discuss the so-called liberal position of Dutch schol-
ar Harry Kuitert who reckons that religion and theology do not contribute to the contents of morality, but
that it merely serves as protector, feeder and sustainer of morality, and as motivator for morally good liv-
ing. I bring this position in dialogue with the so-called postliberal position of Stanley Hauerwas who reck-
ons that religion and theology fulfill a crucial role with regard to the contents of morality since morality is
in essence agent, narrative and community-dependent.

26 For a brief outline of utilitarian, libertarian, communitarian and egalitarian theories of justice and the theo-
ry proposed by theologian Karin Lebacqz, see N Koopman ‘Justice and Land Reform’ (2004) paper read at
the international conference on land reform in Utrecht, Netherlands, and accepted for publication in Studies
in Reformed Theology. Karin Lebacqz expresses appreciation for Rawls’ emphasis of the least advantaged,
Nozick’s valuing of freedom, the emphasis of the priority of the poor in the 1986 pastoral letter on eco-
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then opted for an understanding of justice as compassionate justice. Hereby I mean that justice
has two dimensions that can be derived from two different words for justice in Hebrew.
Tsedagab refers to the sacrifice that is required to transform people into just people and into
people who are also willing to make sacrifices for the sake of the other. Mispat refers to foren-
sic justice that is enforced by legal measures. These measures would include contemporary
notions like human rights. Compassionate justice therefore would argue that legal justice and
the ethos of compassion and sacrifice cooperate to bring forth a life of justice and dignity for
all humans and the environment. Making the notion of sacrifice part of the discourse about
social and economic justice might enhance our progress towards fruitful solutions. The impli-
cation of the notion of sacrifice for current and potentially new political, economic and legal
measures of reparation for the sake of higher levels of equilibrium, might be an important part
of the discourse on social and economic justice.

IV Theology in Dialogue and Cooperation with Churches

The dialogue and cooperation of theology with churches is very important. The mutual impact
of theology and this realm is also prevalent as with the two other publics. For various reasons
churches do have the potential to make a significant contribution to the realizing of social and
economic rights. The potential of churches is amongst others reflected in the high percentage of
people belonging to religions in South African society. The dawning of modernisation in its
institutionalized forms of democratic state, market-driven economy, civil society and sophisti-
cated and influential public media, as well as its Zeitgeist of individualism and rationalism have
not lead to secularization in South Africa. On the contrary, most recent statistics indicate that
more than 90% of South Africans belong to one or the other form of religion. The percentage
of Christians rose during the last few years to almost 80%.27

It should, however, be noted that although modernization has not been accompanied by sec-
ularization, it has affected religion in terms of modernity’s central feature of the fragmentation
of society into various autonomous life spheres. This development has created a high poten-
tial for the privatization of religion. So although people might still be religious, religion is
removed from the various public spheres of society. The potential of such a privatized religion
to impact positively on society is very low. On the contrary, private religion does not only
imply withdrawal from society, it often also entails destructive forms of religion and morali-
ty, eg fundamentalism, intolerance, moral absolutism and judgementalism. When we embark
on the investigation of the role of churches in the advancement of social and economic rights
these facts should be taken into consideration. Whilst doing this we should also always be

nomic justice of the North American Catholic Bishops, and the recognition of the epistemological privilege
of the poor, ie God is only known in the doing of justice by liberation theologian Jose Miranda. Based on
these positions she constructs her own position that calls for more attention to the narratives of the mar-
ginalized in the discourse about social and economic justice.

27 See in this regard H Hendriks The Future of the Church, the Church of the Future (2004) Unpublished
Inaugural lecture, University of Stellenbosch. This trend of growth in religiosity is not limited to South Africa.
Peter Berger has replaced his secularization thesis with a de-secularisation thesis. After arguing since the sixties
of the previous century that secularization will spread all over the world and that religion will be increasingly
marginalized he now observes growth of religiosity in all parts of the world, especially in South America, Africa
and Asia. Although Western Europe is highly secularized he is of opinion that religion survives in non-institu-
tional form in some of the Western European regions. See Berger (note 4 above) at 1-18.
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aware of the ambiguous history of religion in social matters as described earlier in this article.
The challenge to theology is to assist and guide churches in discovering and actualizing their
constructive potential with regard to the challenge of the realization of social and economic
rights.

In investigating the role of churches in the fulfillment of social and economic rights, Dirkie
Smit’s identification of six forms of the church might be helpful.28 The first four forms consti-
tute the church as institution. They are worship services, local congregations with their various
practices, denominations and ecumenical bodies. The other two forms constitute the church as
organism, namely individual Christians in their normal daily roles in family, work, neighbour-
hood etcetera, and individual Christians in voluntary organizations.

(a) Worship services have the potential to transform people into just people who can enhance
the social and economic transformation of society. The impact of worship on ethics, also
economic ethics is increasingly treasured by a growing number of authors. In a recent pub-
lication American theologians Stanley Hauerwas and Samuel Wells pleaded for an end to
the separation of worship and ethics that developed under the influence of Immanuel Kant.
From different perspectives various authors demonstrate how worship impacts on our eth-
ical choices, policies and moral living in various walks of life, specifically in the area of
social and economic justice.2? The transformative, subversive and revolutionary potential
of worship services are investigated by an increasing number of theologians. Those partic-
ipating in worship see alternative realities that are in conflict to the prior realities of a world
where injustice reigns supreme and they are transformed to participate in the building of
these alternative realities. Those who pray for daily bread, see a world where there is bread
for everyone and they participate in creating such a world.

(b) Various practices of congregations also enhance the fulfillment of social and economic
rights. The definition of practices according to American theologians Craig Dykstra and
Dorothy Bass30 is very helpful. They define practices as follows: ‘By “Christian practices”
we mean things Christian people do together over time to address fundamental human
needs in response to and in the light of God’s active presence for the life of the world.’31
Practices refer to cooperative and meaningful human endeavours in which certain beliefs,
virtues and skills are entwined with certain behaviours, relationships and symbols.32

For the purpose of this article I briefly refer only to two important Christian practices that
impact constructively on the quest for economic justice. Stanley Hauerwas writes clearly
about the role of baptism and eucharist as Christian practices that impact on public life,
specifically on the quest for social and economic justice. He states that baptism and
eucharist are not only motives or causes for our social work, they are our effective social
work. In them we see most clearly the marks of God’s kingdom in the world.33 Elsewhere
he describes how the celebration of the eucharist in the United Methodist congregation of

28 See D Smit ‘Oor die Kerk as Unieke Samelewingsverband’ (1996) Tydskrif vir Geesteswetenskappe at 119
-129.

29 See S Hauerwas and S Wells (eds) The Blackwell Companion to Christian Ethics (2004).

30 See C Dykstra and D Bass ‘A Theological Understanding of Christian Practices’ in M Volf and D Bass
Practicing Theology. Beliefs and Practices in Christian Life (2002) at 13-32.

31 See Dykstra and Bass (note 30 above) at 18.

32 See Dykstra and Bass (note 30 above) at 19-21.

33 See S Hauerwas The Peaceable Kingdom. A Primer in Christian Ethics (1983) at 108.
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South Band, Indiana, has lead to meal sharing with poor members of the neighbourhood
that made it clear ‘that we were not simply another social agency that does a little good,
but a people called out to witness to God’s presence in the world. That presence which
comes in the meal we share sustained that church’s ability to be present in that neighbour-
hood as a symbol that all was not lost’.34

Denominations and ecumenical bodies can embark on the so-called priestly task of show-
ing solidarity with the marginalized and the wronged. This care, compassion and solidari-
ty are expressed in the various diaconal services of churches, amongst others homes for the
aged, disabled, orphans (especially the growing number of aids related orphans), day care
centres, créches, after school care centres for children whose parents are working long
hours, church schools, soup kitchens and other feeding schemes, shelters for refugees and
victims of disasters like burnt down informal settlements, employment creation initiatives
and entrepreneurial courses and initiatives. Many of these initiatives are undertaken in
cooperation with role players in other spheres of society, amongst others governmental
institutions, businesses, trade unions and even the media. These priestly practices of soli-
darity and care are not small endeavours to fulfill social and economic rights in humble and
preliminary ways. This direct involvement in the plight of those who do not experience
humane living conditions also constructively inform, influence and inspire thinking on the
fulfillment of social and economic rights and justice.

Denominations and ecumenical bodies also fulfill the prophetic task of clearly spelling out
the vision of a good society where people enjoy a life of dignity and justice. This prophetic
task also involves a critique of society where the conditions of this good society are not met.
Through declarations of faith and even confessions of faith churches spell out this vision
and offer this constructive critique. A very recent example of the involvement of ecumeni-
cal church bodies on this level is the adoption of a processus confessionis, that means
engaging in a process of confessing faith, on economic justice by the World Alliance of
Reformed Churches, the Lutheran World Federation and the World Council of Churches.
This processus confessionis is the initiative of the Southern African Alliance of Reformed
Churches (SAARC) in which Stellenbosch theologian Russel Botman, who was then presi-
dent of SAARC, played a pivotal role.35 The thinking on matters of social and economic
justice in many Reformed Christians in Southern Africa, as well as in other parts of the
world are increasingly influenced by the Confession of Belhar. In October 2004 Christians
from Reformed churches in South Africa, other African countries, Belgium, Germany, The
Netherlands, Sweden and the USA met in Stellenbosch at the Beyers Naudé Centre for
Public Theology for an international conference on the theme Confessing and Embodying
Belhar and Barmen Today. The theme of this conference suggests that Christians view social
and economic justice as a faith issue. This means to confess faith in God is to work for
social and economic justice.36

Churches on denominational and ecumenical level also have the responsibility to intervene

34
35

36

See S Hauerwas Christian Existence Today. Essays on Church, World and Living in Between (1995) at 124.
For a discussion of this processus confessionis, see N Koopman ° ... in a special way the God of the poor,
the destitute and the wronged...”. A Basic and Neglected Conviction of (Reformed) Theology?’ in P
Coertzen (ed) 350 Years Reformed 1652-2002 (2002) 252 -260.

The Confession of Belhar (note 9 above). The Barmen Declaration is a confessional document that was
adopted in 1934 by the Confessing Church in the city of Barmen, Germany. The Christians in this Con-
fessing Church opposed the growth of Nazism in Germany.
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in public policy processes.3” It is crucial to help ensure that laws are formulated that
enhance the vision and ideals of justice and dignity spelled out in the Bill of Rights. For this
purpose various denominations and ecumenical bodies have already established public pol-
icy liaison offices at national parliament in Cape Town, amongst others the South African
Council of Churches, the South African Catholic Bishops Conference, the Dutch Reformed
Church as well as the Baptist Church. These bodies do not only influence the public policy
processes through presentations to the portfolio committees of parliament. They also con-
scientise and inform local congregations and individual Christians on public policy matters,
amongst others specific issues of social and economic justice. One of the remarkable
achievements of these offices is the annual Peoples Budget initiative with trade unions and
other institutions of civil society. These partners undertake a critical evaluation of the
national budget in terms of its impact on poor people. They also suggest constructive alter-
natives. Denominational and ecumenical bodies are also challenged to even inform local
worship services regarding issues of social and economic justice through appropriate infor-
mation and guidelines for liturgies.38

Individual Christians in their normal daily roles and in voluntary organizations are
equipped by the institutional church to participate in appropriate ways in various sectors
of society in the fulfillment of social and economic rights and the achievement of social and
economic justice. They are equipped with regard to moral decisionmaking3? on economic
matters as well as the embodiment of central economic-ethical values. Without pretending
to become economists it is important to have some orientation regarding economic matters
in order to be able to impact in an informed and responsible way on the direction these mat-
ters are taking at home, school, neighbourhood, local government, business, trade unions,
churches and all walks of life. Proper utilization of the media, amongst others newspapers,
magazines, radio, television, internet, art and music can enhance this process of influencing
the thinking and practices of people regarding social and economic justice matters.
Individual Christians in their various affiliations also participate in advocacy and protest

37

38

39

North American theologian, JP Wogaman Christian Perspectives on Politics (2000) at 264 — 273 sum-
marises the public responsibility of churches as follows: Influencing the public ethos, educating the church’s
own membership about particular public issues, participating in advocacy and lobbying initiatives, sup-
porting specific political parties and candidates with positive records on civil rights and other social justice
issues, encourage lay Christians to establish a Christian political party if circumstances warrant this move,
engage in truly extreme situations of oppression in civil disobedience and participation in even violent rev-
olutions. The contentious nature of some of these proposals are obvious.

In 2004 the Beyers Naudé Centre for Public Theology was requested by the South African Council of
Churches to do research on the response of South African churches to the arms deals of the South African
government during the first decade of democracy. These findings were tabled at an international conference
on the international arms trade in Sweden. One of various suggestions was that ecumenical bodies like the
South African Council of Churches provide local congregations with guidelines for liturgies on human secu-
rity which entails the building of social and economic justice and peace. During the Anti-apartheid struggle
these liturgies played a crucial role in influencing and transforming the thinking of people regarding mat-
ters of social and economic justice. See in this regard N Koopman ‘Defence in a Democracy. A Church
Perspective on the Postapartheid Defence Review Process’ in K Haglind (ed) Arms Trade. Final Report from
the 2nd Ecumenical Conference in Gothenburg (2004).

Decision making occurs at the hand of three classical approaches to moral decisionmaking, namely the
deontological and teleological as well as virtue approaches to ethics. For very helpful orientations to vari-
ous approaches to moral decisionmaking see amongst others M Baron, P Pettit and M Slote Three Methods
of Ethics: A Debate (1999); P Singer (ed) A Companion to Ethics (2002); R Lovin Christian Ethics. An
Essential Guide (2000).
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activities for the sake of the materialisation of social and economic justice. These actions
which are mainly the initiative of civil society organizations can occur on local, provincial
and national levels. Due to the astronomic developments in the area of information tech-
nology such actions can take on international dimensions. The protest of civil society in
2003 against the war in Iraq is a very good example of a joint international campaign of
civil societies from various parts of the world. Such international actions are crucial in the
light of the ambiguous effects of economic globalisation.

Individual Christians contribute to ways of thinking and practices that enhance the ful-
fillment of social and economic rights by embodying the values that they are campaigning
for. The institutional church, through its worship services, congregational practices, denom-
inational and ecumenical policies, declarations, confessional statements and public actions
and witnesses, contributes to the transformation of individual Christians into people who
live with specific virtues. According to North American theologian J Philip Wogaman a
virtue is the tendency and predisposition to be and to act in accordance with goodness.40
Virtues are incarnated, embodied, practiced values.4! Where these virtues, with their per-
sonal and public dimensions, are cherished and developed,*2 significant impact is made on
the development of theories and practices that enhance the fulfillment of social and eco-
nomic rights.

V' Conclusion

The quest for theories that seek the fulfillment of social and economic rights and the restora-
tion of a life of dignity for all is an act of responsibility. The ethics of responsibility gained
momentum in the midst of the immense suffering due to amongst others the two destructive
world wars of the twentieth century. Political scientists, lawyers, economists, philosophers and
theologians joined the search for just, peaceful and sustainable societies where the life of cur-
rent and future generations could flourish. North American theologian Helmut Richard
Niebuhr#3 joined this quest. For him responsibility starts with the question: what is going on

40 See ] Wogaman Christian Moral Judgment (1988) especially chapter 2.

41 The Christian tradition formulated seven virtues. Four of them are borrowed from Greek philosophical
thinking, specifically from Aristotle, and are called the cardinal virtues. Justice entails that people embody
fairness, commitment to a life of equality, dignity and and joy for all. Just people are even willing to sacri-
fice for the sake of the other. The other three cardinal virtues are temperance, discernment or wisdom, and
fortitude or courage. The three theological virtues that complete the list of seven Christian virtues are faith,
hope and love. All these virtues impact on a life of social and economic justice and dignity for all. For very
helpful accounts of the virtues see besides the works mentioned above about approaches to moral deci-
sionmaking also S Hauerwas and C Pinches Christians among the Virtues. Theological Conversations with
Ancient and Modern Ethics (1997) and N Richardson ‘Ethics of character and community’ in C Villa-
Vicencio and ] de Gruchy (eds) Doing Ethics in Context. South African Perspectives (1994) 89 - 101.

42 Recently much work is done in the field of moral and virtue formation. Both the theological and anthro-
pological dimensions of these processes are investigated. For a general orientation to the work of moral for-
mation see N Koopman and R Vosloo Die Ligtheid van die Lig. Morele Oriéntasie in ‘n Postmoderne Tyd
(2002). For a very helpful description of the various modes of moral formation, see the important and
famous work of Roman Catholic Dutch theologian J van der Ven Formation of the Moral Self (1998). He
identifies seven modes of moral formation, namely discipline, socialization, value transmission, value clar-
ification, moral development, emotional development and character formation.

43 See H Niebuhr The Responsible Self. An Essay in Christian Moral Philosophy (1978) especially 12 — 19.
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around us? What is happening around us? According to him Christians would add the ques-
tion: what is God busy doing in our world? Decades later social scientists in the USA like
Robert Bellah and his co-authors would reason in the same vein and argue that democracy can-
not succeed if there are not people who pay attention, people who are aware and conscious of
what is going on around them.*# Still later the South African anti-apartheid struggle gained
momentum when people like Steve Bantu Biko, who is hailed as the father of the Black
Consciousness Movement, embarked on an intentional process of conscientisation, of making
people aware of not only the oppressive dimensions of their reality, but also of the liberative
potential in that reality.45

Three decades later scholars from different disciplines participate in the research project on
the enforcement of social and economic rights of which this book is a product. Thereby they
embark on this first step of responsible living. They pay attention and see that whilst the so-
called first generation rights of the treasured South African Bill of Rights enjoy much attention
in public discourse and even in court cases, the so-called second and third generation social and
economic rights are limited to the margins of the public discourse. They see that lastmentioned
rights are not enforced to the same extent as the former rights. In dialogue with each other they
seek ways of addressing this challenge. They strive to build theories that will hopefully assist
South African policy makers in different public spheres as well as individual South Africans in
all walks of life to see what is going on around them, to pay attention and to address the
immense challenges with creativity and innovation. Theology is privileged to participate in this
quest.

44 See R Bellah et al Habits of the Heart. Individualism and Commitment in American Life (1985) and also
R Bellah et al The Good Society (1991).

45 For his writings on the insights of the Black Consciousness Movement, see S Biko I Write What I Like
(2004).
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...Without the ability to secure the immediate needs of the present, the future is lit-
tle more than a far-off possibility, remote both in perception and in reality...””

I Introduction

The inclusion of socio-economic rights as justiciable rights in the Bill of Rights of South Africa’s
Constitution affirms the critical importance of material conditions to human survival and devel-
opment.! In their seminal article, arguing for the constitutional protection of socio-economic
rights in South Africa, Craig Scott and Patrick Maklem argued as follows:

...Perhaps the strongest reason for including a certain number of economic and
social rights is that by constitutionalising half of the human rights equation,
South Africans would be constitutionalising only part of what it is to be a full
person. A constitution containing only civil and political rights projects an image
of truncated humanity. Symbolically, but still brutally it excludes those seg-

ments of society for whom autonomy means little without the necessities of
life...2

Socio-economic rights are not valued as commodities, but because of what they enable human

Earlier versions of this paper were read at the conference of the SA Journal on Human Rights, ‘Twenty
Years of Human Rights Scholarship and Ten-Years of Democracy’ (5 — 7 July 2004), and at the Stellenbosch
Institute for Advanced Study (STIAS) seminar on ‘Theories of Social and Economic Justice’ (30 — 31 July
2004). This article first appeared in (2005) 21 SAJHR 1 — 31 and is re-published with kind permission of
S Liebenberg, I Currie (editor of SAJHR) and Juta & Co. Participants at both the aforesaid events provid-
ed valuable comments and suggestions for which I am indebted. I am also grateful for the comments and
insights of my colleagues, André van der Walt and Lourens du Plessis, as well as the suggestions received
from the SAJHR editors. Finally, I would like to thank Beth Goldblatt for challenging me to think critical-
ly about the limits of human dignity in advancing a transformative constitutional jurisprudence.

**  Per Arbour J in Gosselin v Quebec (Attorney General), 2002 SCC 84 at para 392.

1 The preamble of the Constitution of the Republic of South Africa Act 108 of 1996 [hereafter ‘the
Constitution’] proclaims that it was adopted with the purpose (amongst others) to ‘[ilmprove the quality of
life of all citizens and free the potential of each person’.

2 ‘Constitutional Ropes of Sand or Justiciable Guarantees? Social Rights in a New South African
Constitution’ (1992) 141 Univ of Pennsylvania LR 1, 29.
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beings to do and to be.3 If basic subsistence needs are not met, humans face severe threats to
life and health. But, in addition, such deprivation impedes the development of a whole range of
human capabilities, including the ability to fulfill life plans and participate effectively in politi-
cal, economic and social life.# It also deprives society of the contributions of all its members.5
Thus both the individual and society are impoverished by our collective failure to ensure living
conditions worthy of the dignity of people as both individual and social beings.6

As justiciable rights, socio-economic rights must be interpreted in the context of concrete cases.
The courts must determine how much must be provided, to whom, at what pace and in what order
of priority. In order to do so, they must explicate the underlying values that guide its interpretation.
In so doing, the Court also affirms the values constituting our post-apartheid society.”

3 Martha Nussbaum has provided an influential philosophical justification for constitutional principles aimed
at ensuring the conditions for the development and exercise of human capabilities: See particularly M C
Nussbaum Women and Human Development — The Capabilities Approach (2000) [hereafter ‘Women and
Human Development’]. Her approach focuses ‘on human capabilities, that is, what people are actually able
to do and to be — in a way informed by an intuitive idea of a life that is worthy of the dignity of the human
being’: Nussbaum (2000) 5. On the relationship between capabilities and human rights, see Nussbaum (2000)
96 — 101; and Nussbaum ‘Capabilities, Human Rights and the Universal Declaration’ in B H Weston & S P
Marks (eds) The Future of International Human Rights (1999) 25 - 64. In development economics, the capa-
bilities approach to quality of life assessments was pioneered by Amartya Sen through a range of works,
including his collaboration of the Human Development Reports of the United Nations Development
Programme (UNDP). See, eg, ‘Equality of What’ in A Sen Choice, Welfare and Measurement (1982) 353 —
369, and his recent work Development as Freedom (2001). For Sen, the goal of development should be to
expand the capabilities of persons ‘to lead the kind of lives they value — and have reason to value™:
Development as Freedom (2001) 18. Nussbaum discusses the differences between her and Sen’s ‘capabilities’
theory at 11 - 15 of Women and Human Development. However, both view the ‘capabilities” approach as
more appropriate to quality of life assessments in human development than many of the traditional alterna-
tives. Nussbaum discusses the defects of standard approaches such as GNP per capita, utilitarian approaches
(which ask about the total or average utility of the population, as measured by expressions of satisfaction),
and approaches focusing on basic resource distribution in Women and Human Development (at 59 - 70).

4 For an account of the impact and experience of poverty in South Africa, see ] May Poverty and Inequality
in South Africa: Report prepared for the Office of the Executive Deputy President and the Inter-Ministerial
Committee for Poverty and Inequality (PIR Report) (1998). See particularly the experiences of poverty doc-
umented by The South African Participatory Poverty Assessment: ‘The Experience and Perceptions of
Poverty’, Data Research Africa Report (SA-PPA) cited on pp 3 — 5 of the PIR Report. These include: alien-
ation from the community, emotional stress and anxiety, food insecurity, the impact of time-consuming
domestic tasks particularly for poor women, overcrowded living conditions with the associated loss of pri-
vacy, and an increased exposure to violence. The impact of a lack of access to basic services and productive
resources such as land on people’s life chances is also vividly illustrated in the Report of the National ‘Speak
Out on Poverty’ Hearings convened by the Commission for Gender Equality, the South African Human
Rights Commission and the South African NGO Coalition from March — June 1998: D Budlender The
People’s Voices (1998).

5 Sen expresses this reciprocal relationship as follows: ‘These capabilities can be enhanced by public policy,
but also, on the other side, the direction of public policy can be influenced by the effective use of partici-
patory capabilities by the public’: Development as Freedom (note 3 above) 18.

6 Jennifer Nedelsky describes human beings ‘as both essentially individual and essentially social creatures’:
‘Reconceiving Rights as Relationship’ (1993) 1 Review of Constitutional Studies 1, 8. In National Coalition
for Gay & Lesbian Equality v Minister of Justice and Others 1999 (1) SA 6 (CC), Sachs J refers to the con-
stitutional recognition of the associational dimensions of human life as follows: ‘While recognising the
unique worth of each person, the Constitution does not presuppose that a holder of rights is an isolated,
lonely and abstract figure possessing a disembodied and socially disconnected self. It acknowledges that
people live in their bodies, their communities, their cultures, their places and their times’ (at para 117). See
also Bernstein v Bester 1996 (2) SA 751 (CC) at para 67.

7 In Dawood v Minister of Home Affairs; Shalabi v Minister of Home Affairs; Thomas v Minister of Home
Affairs 2000 (3) SA 936 (CC), O’Regan J describes the role of the constitutional value of human dignity in
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Human dignity as a right and value has played a central role in the Court’s human rights
jurisprudence.8 The Court has also invoked dignity as the central value informing its approach
to the interpretation of socio-economic rights, particularly the reasonableness standard of
review for the positive duties imposed by these rights.” Thus Yacoob ] stated in Groot-
boom:

...It is fundamental to an evaluation of the reasonableness of State action that
account be taken of the inherent dignity of human beings. The Constitution will be
worth infinitely less than its paper if the reasonableness of State action concerned
with housing is determined without regard to the fundamental constitutional value
of human dignity. Section 26, read in the context of the Bill of Rights as a whole,
must mean that the respondents have a right to reasonable action by the State in all
circumstances and with particular regard to human dignity. In short, I emphasise that
human beings are required to be treated as human beings...10

This article explores the value of human dignity in interpreting socio-economic rights.1l1 My
focus is primarily on the positive duties imposed on these rights to facilitate and provide
access to social benefits.12 It examines the critiques that have been made of human dignity
as a guiding value in the context of South Africa’s equality jurisprudence. In response to these
critiques the article seeks to explore traditions in the interpretation of human dignity that can
make a positive contribution to our evolving jurisprudence on socio-economic rights.

By focusing on human dignity, I am not claiming that dignity is the only value that explicates

constituting post-apartheid society: “The Constitution asserts dignity to contradict our past in which human
dignity for black South Africans was routinely and cruelly denied. It asserts it too to inform the future, to
invest in our democracy respect for the intrinsic worth of all human beings’ (at para 35).

8 In Dawood v Minister of Home Affairs; Shalabi v Minister of Home Affairs; Thomas v Minister of Home
Affairs 2000 (3) SA 936 (CC) the Court held that the value of human dignity ‘is a value that informs the
interpretation of many, possibly all, other rights’ (at para 35). See, for example, S v Makwanyane &
Another 1995 (3) SA 391 (CC) at para 144 (per Chaskalson P) and at para 328 (per O’Regan ]) (death
penalty); August and Another v Electoral Commission and Others 1999 (3) SA 1 (CC) para 16 (per Sachs
J) (right to vote); and the range of equality cases in which dignity is a central factor in identifying ‘unfair’
discrimination: eg Harksen v Lane NO and Others 1998 (1) SA 300 (CC) at paras 50 — 51; National
Coalition for Gay & Lesbian Equality v Minister of Justice and Others 1999 (1) SA 6 (CC) at paras 15 —
28 (per Ackermann J), and paras 120 — 129 (per Sachs J).

9 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) paras 38, 41.

10 Note 9 above, para 83. On the relationship between human dignity as an independent right, the other rights
specifically entrenched in the Bill of Rights, and the value of human dignity, see Dawood v Minister of
Home Affairs; Shalabi v Minister of Home Affairs; Thomas v Minister of Home Affairs 2000 (3) SA 936
(CC) para 35.

11  On the relationship between human dignity as an independent right, the other rights specifically entrenched
in the Bill of Rights, and the value of human dignity, see Dawood v Minister of Home Affairs; Shalabi v
Minister of Home Affairs; Thomas v Minister of Home Affairs 2000 (3) SA 936 (CC) para 335; Jaftha v
Schoeman and Others; Van Rooyen v Stoltz and Others 2005 (1) BCLR 78 (CC) para 21.

12 Section 7(2) of the Constitution places an overarching duty on the State ‘to respect, protect, promote and
fulfil’ the rights in the Bill of Rights. This signals that the rights in the Bill of Rights impose a combination
of negative and positive duties. For a discussion of these duties in the context of socio-economic rights, see
S Liebenberg ‘The Interpretation of Socio-Economic Rights’ in M Chaskalson et al Constitutional Law of
South Africa (2nd edition 2004) ch 33, 6 - 7; see also The Social and Economic Rights Action Centre and
the Centre for Economic and Social Rights v Nigeria Communication No 155/96 October 2001, African
Commission on Human and Peoples’ Rights, paras 44 — 47.
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our commitment to socio-economic rights.!3 There is an important body of literature that
explores the significance of a number of other values in relation to socio-economic rights.!4 The
core foundational values of human dignity, freedom and equality are in any event highly inter-
related.15 T focus on human dignity because of the important role it has played in the Court’s
human rights jurisprudence in general, and because its role in the interpretation of socio-eco-
nomic rights has been relatively unexplored. I also seek to develop a concept of human dignity
that can help us identify deficiencies in the Court’s current socio-economic rights jurisprudence
and illuminate how the jurisprudence should be developed to constitute a stronger response to
socio-economic deprivation.

Il Critiques of Dignity as a Value in Constitutional
Adjudication

A number of critiques have been made of human dignity as a guiding value in constitutional
adjudication, particularly in relation to equality jurisprudence and the test for unfair dis-
crimination.1é However, these critiques are also relevant to human dignity as a guiding value
in socio-economic rights jurisprudence and for this reason they require careful consideration
here.

Three major critiques of dignity as a value in human rights adjudication have been articulated.
The first relates to the alleged indeterminacy of human dignity as a normative concept. Thus it
has been argued that dignity is too vague and multifaceted a concept to serve us well as a guiding

13 The Court has affirmed that all three foundational constitutional values are implicated in a denial of socio-
economic rights: ‘All the rights in our Bill of Rights are inter-related and mutually supporting. There can be
no doubt that human dignity, freedom and equality, the foundational values of our society, are denied those
who have no food, clothing or shelter. Affording socio-economic rights to all people therefore enables them
to enjoy the other rights enshrined in Chapter 2. The realisation of these rights is also key to the advance-
ment of race and gender equality and the evolution of a society in which men and women are equally able
to achieve their full potential’: Government of the Republic of South Africa v Grootboom 2001 (1) SA 46
(CC) para 23. See also Soobramoney v Minister of Health, KwaZulu-Natal 1998 (1) SA 765 (CC) para 8.

14 See, for example, N Haysom ‘Constitutionalism, Majoritarian Democracy and Socio-Economic Rights’
(1992) 2 SAJHR 451 (a basic floor of socio-economic rights is required to guarantee a minimum degree of
civic and political participation). For a similar argument in the US context, see: FI Michelman ‘Welfare
Rights in a Constitutional Democracy’ (1979) 3 Wash Univ LQ 659 (socio-economic are necessary prereq-
uisites of effective participation in representative democracy); P de Vos ‘Grootboom, The Right of Access
to Housing and Substantive Equality as Contextual Fairness’ (2001) 17 SAJHR 258 (the right to equality
and socio-economic rights are ‘two sides of the same coin’ in that they seek to achieve ‘...a specific con-
textual form of equality as the realisation of particular social and economic rights’ at 263, 265). For a dis-
cussion of the shortcomings and theoretical limitations of an equality-based theoretical justification of
socio-economic rights: see A van der Walt ‘A South African Reading of Frank Michelman’s Theory of Social
Justice’ in H Botha, A van der Walt, and J van der Walt (eds) Rights and Democracy in a Transformative
Constitution (2004) 163 at 174 — 179. Nonetheless, as this paper illustrates, there are important insights in
equality jurisprudence regarding the application of human dignity to adjudicate the constitutionality of peo-
ple’s exclusion from social benefits.

15 Kriegler J refers to human dignity, equality and freedom as ‘conjoined, reciprocal and covalent values’
which are ‘foundational’ to South Africa: S v Mamabolo (E TV and Others Intervening) 2001 (3) SA 409
(CC) at para 41.

16 The Court’s approach to section 9 of the Constitution is set out in Harksen v Lane NO and Others 1998
(1) SA 300 (CC) at paras 50 — 53. Dignity plays an important role both in the identification of unlisted pro-
hibited grounds of discrimination and in the factors for determining whether the discrimination is unfair:
see Harksen paras 49 and 51.
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value in equality jurisprudence.l” The second critique asserts that human dignity as a value is
irrevocably linked with protection of freedom and autonomy. As such, it serves to discourage the
positive, redistributive measures needed to remedy conditions of material inequality and disad-
vantage.!8 Cathi Albertyn and Beth Goldblatt have most forcefully articulated the final critique
(which is closely related to the second) in the context of equality jurisprudence. They argue that
the reliance on the value of dignity in the test for unfair discrimination promotes a narrow focus
on individual personality issues as opposed to ‘a group-based understanding of material advan-
tage and disadvantage’.1° It could result in ‘an individualised and abstract conception of equality
divorced from actual social and economic disadvantage.’20 Thus the need to redress systemic pat-
terns of inequality and disadvantage are obscured by focusing on individual personality issues
related to subjective feelings of self-respect and self-worth.

If dignity as a value is inextricably aligned with negative liberty and individual personality
issues, it will be inimical to the development of a transformative socio-economic rights jurispru-
dence. In the next section I develop an argument that there are positive traditions associated
with the interpretation of human dignity that can add value to our socio-economic rights
jurisprudence. In so doing, I am not seeking to deny the dangers of a regressive deployment of
human dignity in the interpretation of rights such as equality, and indeed, socio-economic
rights. Certainly, I believe that there is a case to be made that the Court has not engaged suffi-
ciently with the value of equality in its section 9 jurisprudence.2! My concern is to examine how
the value of human dignity can enrich, rather than impoverish, our evolving jurisprudence on
socio-economic rights.

III Human Dignity as a Value

Dignity has deep roots in Kantian moral philosophy that affirms the inherent worth of human
beings. According to the Kantian imperative human beings should be treated ‘never simply as a

17 For example, Davis alludes to the ‘multifaceted meanings’ of dignity, and argues that the Court ‘has given
dignity both a content and scope that make for a piece of jurisprudential Legoland — to be used in whatev-
er form and shape is required by the demands of the judicial designer’: D Davis ‘Equality: The Majesty of
Legoland Jurisprudence’ (1999) 116 SALJ 398 at 413. See also in this regard D Davis Democracy and
Deliberation (1999) at 69 - 95.

18 This critique is discussed by Susie Cowen in her article defending the use of the value of human dignity in
South African’s equality jurisprudence: ‘Can “Dignity” Guide South Africa’s Equality Jurisprudence?’
(2001) 17 SAJHR 34 at 51 - 58.

19 C Albertyn & B Goldblatt ‘Facing the Challenge of Transformation: Difficulties in the Development of an
Indigenous Jurisprudence of Equality’ (1998) 14 SAJHR 248 at 257 — 258, 272. Similar arguments in sup-
port of the development of a more substantive approach to equality were made by the Centre for Applied
Legal Studies in their amicus intervention in National Coalition for Gay & Lesbian Equality v Minister of
Justice and Others 1999 (1) SA 6 (CC): see paras 58 — 64 (per Ackermann J), and paras 120 — 129 (per
Sachs ).

20 C Albertyn ‘Equality’ in M H Cheadle, D M Davis and N R L Haysom (eds) South African Constitutional
Law: The Bill of Rights (2002) 51 at 60.

21 Albertyn attributes this reluctance, at least partially, to the Court’s discomfort with the notion that ‘the
value of equality encompasses an idea of material equality and economic redistribution’: She argues that
this ‘redistributive function sits uncomfortably with the institutional role of courts and with the distinction
the courts seek to draw between issues of social policy and issues of law’: Albertyn (note 20 above) at 63 —
65; See also D Davis ‘Legoland Jurisprudence’ (note 17 above) at 413 — 414. For a recent consideration by
the Court of the value of equality in the context of section 9 and the positive duties it imposes on the state,
see Minister of Finance & Another v Van Heerden 2004 (11) BCLR 1125 (CC) at paras 22 — 27.
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means, but always at the same time as an end.’22 In other words, we should relate to each other as
having intrinsic worth as human beings. O’Regan J affirms the notion of human dignity as follows:

...The importance of dignity as a founding value of our new Constitution cannot be
over-emphasised. Recognising a right to dignity is an acknowledgment of the intrin-
sic worth of human beings: human beings are entitled to be treated as worthy of
respect and concern...?3

Human dignity is closely related to the notion that human beings are agents capable of making
moral choices, of shaping our identity, resisting injustice and participating in the shaping of
society.24 Martha Nussbaum expresses this notion thus:

The core idea is that of the human being as a dignified free being who shapes his or
her own life in cooperation and reciprocity with others, rather than being passively
shaped or pushed around by the world in the manner of a “flock” or “herd” animal.
A life that is really human is one that is shaped throughout by these human powers
of practical reason and sociability.25

Thus to value the inherent dignity of human beings as a society is to ensure that people enjoy

22

23

24

25

I Kant The Moral Law: Kant’s Groundwork of the Metaphysic of Morals (1963) (trans H J Patron) 96 cited
and discussed in D Meyerson Rights Limited (1997) at 12 — 13. See also the discussion of the Kantian
imperative and concept of human dignity by L Ackermann ‘Equality and the South African Constitution:
The Role of Dignity’ (2000) 60 The Heidelberg Journal for International Law 537 at 540 — 542.

S v Makwanyane & Another 1995 (3) SA 391 (CC) para 328 (emphasis added). See also the comments of
Ackermann ] in National Coalition for Gay & Lesbian Equality v Minister of Justice and Others 1999 (1)
SA 6 (CC): ‘Dignity is a difficult concept to capture in precise terms. At its least, it is clear that the consti-
tutional protection of dignity requires us to acknowledge the value and worth of all individuals as members
of society’ (at para 29).

In the context of evictions, the Constitutional Court has recently highlighted the importance of mediation
and serious consideration of the need of occupiers for suitable alternative land in considering whether an
eviction is ‘just and equitable’ in terms of The Prevention of Illegal Eviction from and Unlawful Occupation
of Land Act 19 of 1998 (PIE). Sachs J refers to the importance of mutual respect for people’s agency in the
following terms: “Thus those seeking eviction should not be encouraged to rely on concepts of faceless and
anonymous squatters automatically to be expelled as obnoxious social nuisances. Such a stereotypical
approach has no place in the society envisaged by the Constitution; justice and equity require that everyone
is to be treated as an individual bearer of rights entitled to respect for his or her dignity. At the same time
those who find themselves compelled by poverty and landlessness to live in shacks on the land of others,
should be discouraged from regarding themselves as helpless victims, lacking the possibility of personal
moral agency’: Port Elizabeth Municipality v Various Occupiers 2005 (1) SA 217 (CC) para 41.

M Nussbaum Women and Human Development (note 3 above) 72 (footnotes omitted). Nussbaum’s notion
of ‘a life that is really human’ has been the subject of criticism on the basis that that an attempt to elabo-
rate the conditions of a fully human life implies that those who are denied these conditions have lost their
dignity and are no longer ‘dignified’: see D Cornell ‘A Call for a Nuanced Constitutional Jurisprudence:
Ubuntu, Dignity, and Reconciliation’ paper presented at a New Social Forms Seminar organised by the
Department of Sociology and Social Anthropology, Stellenbosch University, 23 July 2004 (paper on line at
www.sun.ac.za/sociology/activities_nsf.htm). My own reading of Nussbaum is that she is not claiming that
poverty deprives people of their dignity, but rather that society fails to respect the dignity of people by
neglecting to create the conditions under which people’s capabilities can develop and be effectively exer-
cised. As she puts it: “We begin, then, with a sense of the worth and dignity of basic human powers, think-
ing of them as claims to a chance for functioning, claims that give rise to correlated social and political
duties’: Women and Human Development (note 3 above) 84. See further the discussion at 84 — 86.
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civil and political liberties and also have effective access to the social and economic means indis-
pensable to the development of their physical, emotional, creative and associational capabili-
ties. Nussbaum develops a provisional list of ‘central human capabilities’ that should be secured
as a basic social minimum to all in political and constitutional principles. Through this list she
seeks to isolate ‘those human capabilities that can be convincingly argued to be of central
importance in any human life, whatever else the person pursues or chooses.’2¢ She argues that
that they have ‘special claim to be supported for political purposes in a pluralistic society’
because of their importance in making any choice of a way of life possible.’2” Nussbaum’s proj-
ect of developing a list of ‘central human capabilities’ has been criticised for being reductive and
insufficiently sensitive to human difference, complexity and freedom.28 A valuable feature of
the list is its holistic portrayal of human life. It illustrates that access to socio-economic rights
is not simply a matter of bare survival, but also includes the development and exercise of the
people’s associational, intellectual and emotional capabilities. In any event, I do not believe that
it is necessary to subscribe to her list (or even her project of compiling a list) to support the cen-
tral idea that we show respect for human potential and agency by creating an environment of
basic liberties and material support which enables their flourishing.2?

In his analysis of human dignity as a normative concept, Oscar Schachter distinguishes
between ‘the subjective aspect of human dignity (how one feels or thinks about another) and
the objective aspect (how one treats another)’.30 In its objective, social dimension, he argues
that human dignity ‘requires recognition of a minimal concept of distributive justice that
would require satisfaction of the essential needs of everyone.’31 Thus he includes in his list of
conduct and ideas that offend or denigrate the worth and dignity of individuals, ‘[d]egrading
living conditions and deprivation of basic needs.’32 International human rights law derives
civil and political rights as well as social, economic and cultural rights from the value of human

26 Nussbaum Women and Human Development (note 3 above) 74. Her list of central human functional capa-
bilities relates to the following dimensions of human existence: life; health; bodily integrity; the senses,
imagination and thought; emotions, practical reason, affiliation; other species; play; political and material
control over one’s environment (at 77 — 80).

27 Nussbaum Women and Human Development (note 3 above) 75.

28 See K Van Marle ‘““The Capabilities Approach”, “The Imaginary Domain”, and “Asymmetrical
Reciprocity”: Feminist Perspectives on Equality and Justice’ (2003) 11 Feminist Legal Studies 255 — 278,
particularly the discussion at 272 — 273. Sen’s reservations regarding the search for a list of central human
capabilities relates to the difficulty ‘in seeing how the exact lists and weights would be chosen without
appropriate specification of the context of their use (which could vary), but also from a disinclination to
accept any substantive diminution of the domain of public reasoning’: For Sen the framework of human
capabilities is important for clarifying and illuminating ‘the subject matter of public reasoning...It does not
— and cannot — displace the need for public reasoning’: A Sen ‘Elements of a Theory of Human Rights’
(2004) 32 Philosophy and Public Affairs 315 — 356 at 333.

29 Nussbaum herself emphasises that the list ‘remains open-ended and humble; it can always be contested and
remade’. It aims at ‘multiple realisability’, leaving room for more concrete specification according to local
beliefs and circumstances: Women and Human Development (note 3 above) 77.

30 O Schachter ‘Human Dignity as a Normative Concept’ (1983) 77 Am | of Int Law 848, 849.

31 Schachter (note 30 above) 851. David Feldman makes the following observations in relation to the subjec-
tive and objective dimensions of human dignity: ‘In relation to the subjective aspect of dignity, the law of
human rights will typically be concerned to prevent treatment which damages a person’s self-respect and
physical or moral integrity. With regard to the objective aspect, the law will usually have to go further,
imposing positive duties on people to act in ways which optimise the conditions for social respect and dig-
nity’: ‘Human Dignity as a Value — Part I’ (1999) 14 Public Law 682 at 686 — 687.

32 Schachter (note 30 above) 852.
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dignity.33 The Constitutional Court has also on a number of occasions referred to the dis-
juncture between our founding constitutional values and conditions of material deprivation.34

The above approaches to human dignity illustrate that its ambit is by no means confined to sub-
jective personality issues. To the contrary, respect for human dignity requires that we pay close
attention to conditions of material disadvantage and its impact on different groups in our society.

This brings us to the concern that human dignity is irrevocably connected with negative lib-
erty. Accordingly, dignity as a value would support constraints on State interference with indi-
vidual liberties, and would discourage intervention to redistribute social resources. Human dig-
nity undeniably requires respect for personal autonomy and choices.3 But at the same time our
commitment to respect for each person’s substantive freedom and life choices requires the cre-
ation of the social conditions on which people’s capacity for personal fulfilment and agency
depends. This leads David Feldman to describe dignity as a ‘two-edged sword’, which can oper-
ate both to uphold and restrict personal liberties:

...[W]e must not assume that the idea of dignity is inextricably linked to a liberal-
individualistic view of human beings whose life-choices deserve respect. If the state
takes a particular view of what is required for people to live dignified lives, it may
introduce regulations to restrict the freedom which people have to make choices
which, in the state’s view interfere with the dignity of the individual, a social group
or the human race as a whole. ...The quest for human dignity may subvert rather
than enhance choice and in some circumstances may limit rather than extend the
scope of traditional “first generation” human rights and fundamental freedoms...36

33 The preambles of both the International Covenant on Economic, Social, and Cultural Rights (1966) and the
International Covenant on Civil and Political Rights (1966) recognise that the rights contained in the
respective Covenants ‘derive from the inherent dignity of the human person’: In The Social and Economic
Rights Action Center and the Center for Economic and Social Rights v Nigeria (note 12 above), the African
Commission on Human and Peoples’ Rights derived the right to food from a number of other provisions in
the African Charter on Human and Peoples’ Rights. In particular, it held that the right to food ‘is insepa-
rably linked to the dignity of human beings and is therefore essential for the enjoyment and fulfilment of
other rights as health, education, work and political participation’ (at para 65).

34 In Soobramoney v Minister of Health, KwaZulu-Natal 1998 (1) SA 765 (CC), the Court affirmed that the
Constitution commits us to transform the intolerable conditions in which people live in order to vindicate
the values of human dignity, equality and freedom: paras 8 — 10. In Government of the Republic of South
Africa v Grootboom 2001 (1) SA 46 (CC) the Court stated that the issues in the case remind us of the intol-
erable conditions under which many of our people are still living and brings home ‘the harsh reality that
the Constitution’s promise of dignity and equality for all remains a distant dream’: (para 2). See also A
Chaskalson (The Third Bram Fischer Lecture) ‘Human Dignity as a Foundational Value of our
Constitutional Order’ (2000) 16 SAJHR 193 at 204 - 205.

35 The links between dignity and freedom are described in the following terms by Ackermann J in Ferreira v Levin
NO 1996 (1) SA 984 (CC): ‘Human dignity cannot be fully valued or respected unless individuals are able to devel-
op their humanity, their “humanness” to the full extent of its potential. Each human being is uniquely talented.
Part of the dignity of every human being is the fact and awareness of this uniqueness. An individual’s human dig-
nity cannot be fully respected or valued unless the individual is permitted to develop his or her talents optimally.
Human dignity has little value without freedom; for without freedom personal development and fulfilment are not
possible. Without freedom, human dignity is little more than an abstraction. Freedom and dignity are inseparably
linked. To deny people their freedom is to deny them their dignity’: (at para 49). See also Prince v President of the
Law Society of the Cape of Good Hope & Others 2002 (2) SA 794 (CC): ‘Our society is diverse...The protection
of diversity is the hallmark of a free and open society. It is the recognition of the inherent dignity of all human
beings. Freedom is an indispensable ingredient of human dignity’: (per Ngcobo J at para 49).

36 D Feldman (note 31 above) 685.
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This may suggest that dignity is an indeterminate value — it cannot guide us as to when con-
straints should be placed on State interference with liberties and when it should require posi-
tive intervention. The capabilities approach to human dignity developed by Nussbaum provides
us with at least one set of criteria for requiring positive state intervention. In Nussbaum’s
account, the State has a strong duty to guarantee the social basis of each person’s basic human
capabilities based on a principle of each person as an end.3” This fundamental commitment
necessarily implies that the State is entitled to restrict the liberties of some members of society
(provided it does not impinge on their basic human capabilities) in order to guarantee to every-
one the social basis of basic human capabilities.38 In this sense a focus on capabilities as social
goals is also closely related to human equality. As Nussbaum explains:

...[M]aking capabilities the goal entails promoting for all citizens a greater measure
of material equality than exists in most societies, since we are unlikely to get all cit-
izens above a minimum threshold of capability for truly human functioning without
some redistributive policies...3?

Nussbaum’s approach is compatible with a range of different theories as to the degree of mate-
rial equality that should be guaranteed in a just society, including complete egalitarianism, a
Rawlsian difference principle, and a focus on an ample social minimum for all.#0 However, in
most societies in the world, including South Africa, we are very far from providing even the
basic minimum required for promoting human capabilities.4!

It is also helpful in this context to conceive of human dignity as a relational value. According
to this notion we are interconnected beings. Our sense of self-worth, personal development and
well-being is inextricably bound up with the extent to which we are valued by others and the
society at large. O’Regan | expresses this when she writes in Makwanyane:

...the right to life was included in the Constitution not simply to enshrine the right
to existence. It is not life as mere organic matter that the Constitution cherishes, but
the right to human life: the right to live as a human being, to be part of a broader
community, to share in the experience of humanity...The right to life is more than
existence, it is a right to be treated as a human being with dignity... .42

37 M Nussbaum Women and Human Development (note 3 above) at 5 — 6, 89. In certain core areas of human
functioning, ‘a necessary condition of justice for a public political arrangement is that it delivers to citizens a
certain basic level of capability’: (at 71). She draws a distinction between capability and functioning, defending
the former as the appropriate political goal given the value we attach to respecting people’s choices. It is not the
role of government to push people into ‘functioning of the requisite sort’: (at 87). She argues that “for political
purposes it is appropriate that we shoot for capabilities and those alone. Citizens must be left free to determine
their own course after that. The person with plenty of food may always choose to fast, but there is a great dif-
ference between fasting and starving, and it is this difference that I wish to capture’: (at 87).

38 In discussing socio-economic rights such as the right to shelter in terms of her capabilities approach,
Nussbaum identifies the central focus to be ‘how people are actually enabled to live’: ‘Analyzing economic
and material rights in terms of capabilities thus enables us to set forth clearly a rationale we have for spend-
ing unequal amounts of money on the disadvantaged, or creating special programs to assist their transition
to full capability’: Women and Human Development (note 3 above) 99.

39 Nussbaum Women and Human Development (note 3 above) 86.

40 Ibid.

41 See further in this regard Women and Human Development (note 3 above) 12, 86.

42 S v Makwanyane & Another 1995 (3) SA 391 (CC) paras 326 -7. In Soobramoney v Minister of Health,
KwaZulu-Natal 1998 (1) SA 765 (CC) the Court affirmed that having access to social goods and services




150 THEORIES OF SOCIAL AND ECONOMIC JUSTICE

To value human dignity is not to create zero-sum trade-offs between negative liberty and wel-
fare, but to constitute positive social relationships that both respect autonomy and foster the
conditions in which it can flourish.43 Dignity as a relational value can help us to perceive the
limits of individual claims on social resources with reference to the needs and equal worth of
others and the available resources of the society.#4 But the corollary is a collective acknowledge-
ment we are diminished as a society to the extent that any of our members are deprived of the
opportunities to develop their basic capabilities to function as individual and social beings.4®
Mokgoro J expresses this idea in the following passage in the case of Khosa v Minister of Social
Development:

...Sharing responsibility for the problems and consequences of poverty equally as a
community represents the extent to which wealthier members of the community view
the minimal well-being of the poor as connected with their personal well-being and

were aspects of the right to ¢...human life: the right to live as a human being, to be part of a broader communi-
ty to share in the experience of humanity’: (at para 31). The associational dimensions of human dignity were also
recently affirmed by the Supreme Court of Appeal in the decision of Minister of Home Affairs and Others v
Watchenuka and Another 2004 (2) BCLR 120 (SCA). The Court held that conditions imposed on refugees and
asylum-seekers prohibiting them from undertaking employment and from studying constituted an infringement
of their rights to human dignity and education. The Court (per Nugent JA) stated: ‘The freedom to engage in pro-
ductive work — even where that is not required in order to survive — is indeed an important component of human
dignity...for mankind is pre-eminently a social species with an instinct for meaningful association. Self-esteem
and the sense of self-worth — the fulfilment of what it is to be human - is most often bound up with being accept-
ed as socially useful’: (para 27). It is important, however, not to associate the right to work only with productive,
waged work. One of the major contributing factors to gender inequality is society’s persistent undervaluing of
reproductive work of which women bear the disproportionate burden. See in this regard, President of the
Republic of South African and Another v Hugo 1997 (4) SA 1 (CC) at para 38 (per Goldstone J).

43 The relational conception of autonomy is described in the following terms by Jennifer Nedelsky: ‘Interdependence
becomes the central fact of political life, not an issue to be shunted to the periphery in the basic question of how
to ensure individual autonomy in the inevitable face of collective power. The human interactions to be governed
are not seen primarily in terms of the clashing of rights and interests, but in terms of the way patterns of rela-
tionship can develop and sustain both an enriching collective life and the scope for genuine individual autono-
my... The constitutional protection of autonomy is then no longer an effort to carve out a space into which the
collective cannot intrude, but a means of structuring the relations between individuals and the sources of collec-
tive power so that autonomy is fostered rather than undermined’: (note 6 above) 8. In the South African context,
the interdependence between individual and community is captured by the spirit of ubuntu. Mokgoro J explains
that while ‘ubuntu envelops the key values of group solidarity, compassion, respect, human dignity, conformity
to basic norms and collective unity, in its fundamental sense it denotes humanity and morality. Its spirit empha-
sises a respect for human dignity, marking a shift from confrontation to conciliation’ S v Makwanyane &
Another 1995 (3) SA 391 (CC) para 308 (per Mokgoro J). In Port Elizabeth Municipality v Various Occupiers
2005 (1) SA 217 (CC) the Court (per Sachs J) further noted: “The spirit of ubuntu, part of the deep cultural her-
itage of the majority of the population, suffuses the whole constitutional order. It combines individual rights with
a communitarian philosophy. It is a unifying motif of the Bill of Rights, which is nothing if not a structured, insti-
tutionalised and operational declaration in our evolving new society of the need for human interdependence,
respect and concern’: (para 37, footnotes omitted).

44 In Soobramoney v Minister of Health, KwaZulu-Natal 1998 (1) SA 765 (CC) the Court justified the limi-
tation of the appellant’s right to tertiary-level health care services by referring to the State’s duty to manage
its resources so as to meet the basic needs of others: paras 28, 31 (per Chaskalson P), and para 54 (per Sachs
J). See, however, the critique of Soobramoney in Karin van Marle “”’No Last Word” — Reflections on the
Imaginary Domain, Dignity and Intrinsic Worth’ (2002) Szell LR 299, particularly at 305 — 307.

45 In an article on the application of the value of human dignity in criminal law, Shannon Hoctor argues that
‘dignity has a communitarian aspect: by requiring respect for others’ claims to dignity, vindication of the
human dignity of all is better assured, and a community of mutual co-operation and solidarity is fostered’:
‘Dignity, Criminal Law and the Bill of Rights’ (2004) 121 SALJ 265 at 315 (footnotes omitted).
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the well-being of the community as a whole. In other words, decisions about the allo-
cation of public benefits represent the extent to which poor people are treated as
equal members of society...46

It is implicit in a relational concept of dignity that claims on social resources are strongly justi-
fied when people lack the basic material necessities of life to enable them to survive and devel-
op as members of the community. If we are to constitute ourselves as a society that respects
human dignity (as we have through the founding values of our Constitution), we are commit-
ted to redressing the social and economic conditions of those whose capacity for development
and agency is stunted by poverty. By failing to do so, we undermine the very foundations of our
new constitutional democracy.*”

The decision in Minister of Health v Treatment Action Campaign*3 (hereafter ‘TAC’) illustrates
the underlying relational concept of human dignity at work. The government was being asked to
provide a relatively cheap anti-retroviral drug (Nevirapine)4? with a significant potential of reduc-
ing the risk of mother-to-child transmission of HIV.50 While there were additional costs associat-
ed with prescribing the drug, particularly the costs of HIV-testing and counselling facilities, the
Court found that government had the resources to extend these facilities to hospitals and clinics
throughout the public health sector beyond the limited number of test sites.®1 For the babies of
poor women who give birth in the public health sector, this drug has significant life-saving poten-
tial. For society to deny poor women and their newborns access to ‘a simple, cheap and poten-
tially lifesaving medical intervention’52 would clearly indicate a lack of respect for their dignity as
human beings entitled to be treated as worthy of respect and concern.

I have sought to illustrate that human dignity derives from the value we ascribe to human
beings. Because we value them, we wish to ensure that conditions are created that enable them
to develop their capabilities and to flourish as individual and social beings. This encompasses
respect for people’s diverse identities, their associational freedoms, as well as concern for the
material conditions that shape their life choices. Dignity as a value requires respect for people’s
freedoms, but also helps us to understand why these liberties must sometimes be constrained to
protect and nurture the capabilities of others. Finally, T have argued that a relational concept of
human dignity best captures the interdependence between individual and social welfare, and

46 Kbhosa & Others v Minister of Social Development and Others; Mahlaule and Another v Minister of Social
Development and Others 2004 (6) BCLR 569 (CC) para 74 (footnotes omitted).

47 In the context of unfair discrimination, the Court has held that ‘the interests of the community lie in the
recognition of the inherent dignity of every human being and the elimination of all forms of discrimination’:
Hoffman v SAA 2000 (11) BCLR 1211 (CC) at para 43. In the context of evictions of poor people from
their homes, the Court has stated: ‘It is not only the dignity of the poor that is assailed when homeless peo-
ple are driven from pillar to post in a desperate quest for a place where they and their families can rest their
heads. Our society as a whole is demeaned when state action intensifies rather than mitigates their margin-
alisation. The integrity of the rights-based vision of the Constitution is punctured when governmental
action augments rather than reduces denial of the claims of the desperately poor to the basic elements of a
decent existence. Hence the need for special judicial control of a process that is both socially stressful and
potentially conflictual’: Port Elizabeth Municipality v Various Occupiers 2005 (1) SA 217 (CC) para 18.

48 2002 (5) SA 721 (CC).

49 The manufacturers of Nevirapine had offered to make it available to the South African government free of charge
for a period of five years, for the purpose of reducing the risk of mother-to-child transmission of HIV. Minister
of Health v Treatment Action Campaign (2) 2002 (5) SA 721 (CC) para 19 read with paras 71 and 80.

50 Para 57.

51 Paras 118 - 120.

52 Para 73.
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also illuminates the circumstances in which people have justified claims to social resources.

In the next section I examine how the value of human dignity can be applied to enrich South
Africa’s socio-economic rights jurisprudence. I also examine, through my discussion of the
Canadian case of Gosselin,53 applications of human dignity that can operate to exclude the
poor from access to benefits, rather than facilitate their inclusion.

IV Human Dignity and its Value in Socio-Economic
Rights Jurisprudence

I have argued for a relational concept of human dignity in which society’s neglect to redress condi-
tions of socio-economic disadvantage represents a collective failure to value human dignity. This con-
cept helps to challenge stigmatizing notions of the poor as ‘dependants’ of society and undeserving
of social support.54 Conditions of poverty are not a reflection of the moral blameworthiness of
groups experiencing poverty;>? they reflect how we as a society have failed to value human dignity.
There is another dimension of human dignity that can make an important contribution to
the development of our socio-economic rights jurisprudence. This is the concept of the equal
worth of people that lies at the heart of human dignity. As the Court has affirmed in the con-
text of its equality jurisprudence, the acknowledgment of equal moral worth requires treatment
as an equal as opposed to equal treatment.5¢ Treatment as an equal requires full acknowledge-
ment of the racial, gender, social, economic, cultural and other differences between groups in
society. Thus the quest for equal worth or dignity is not a quest for uniformity, but a quest to
eliminate the disadvantages and inferior status that attach to membership of particular
groups.®” This substantive approach to equality inevitably requires a contextual analysis which
is able to identify the real situations and disadvantages experienced by various groups in the
light of our history as well as current social, economic, political and gender relations.58
Treatment as an equal demands that we also respond appropriately to the actual needs of dif-

53 Gosselin v Quebec (Attorney General), 2002 SCC 84, 221 DLR (4th) 257.

54 The Court has affirmed the close relationship between human dignity and social assistance in the cases of
Khosa & Others v Minister of Social Development and Others; Mablaule and Another v Minister of Social
Development and Others 2004 (6) BCLR 569 (CC) paras 41 and 52 and Mashavha v President of the RSA
& Others 2004 (12) BCLR 1243 (CC) para S1.

55 On approaches to adjudication in the US premised on notions of the moral blameworthiness of the poor,
and the attitude of ‘helplessness’ in response to their claims, see T Ross ‘The Rhetoric of Poverty: Their
Immorality, Our Helplessness’ (1991) 79 Georgetown Law Journal 1499 — 1547.

56 See R Dworkin Taking Rights Seriously (1977) at 227 cited in Prinsloo v Van der Linde 1997 (3) SA 1012
(CC) at para 32.

57 As Sachs J states in National Coalition for Gay & Lesbian Equality v Minister of Justice and Others 1999
(1) SA 6 (CC): ‘At the heart of the equality jurisprudence is the rescuing of people from a caste-like status
and putting an end to their being treated as lesser human beings because they belong to a particular group.
The indignity and subordinate status may flow from institutionally imposed exclusion from the mainstream
of society or else from powerlessness within the mainstream...” (para 129). He goes on to affirm that
‘[e]quality means equal concern and respect across difference’ as opposed to uniformity which ‘can be the
enemy of equality’: (para 132).

58 1In Brink v Kitshoff NO 1996 (4) SA 197 (CC) O’Regan ] refers to the ‘deep patterns of disadvantage’ which
have resulted from gender discrimination in our society, particularly in the case of black women. A ‘key
message of the Constitution’ is that ‘all such discrimination needs to be eradicated from our society’: (para
44). In its socio-economic rights jurisprudence, the Court has also indicated the reasonableness of the State’s
measures to realise socio-economic rights must be evaluated in the light of their ‘social, economic and his-
torical context’: Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) para 43.
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ferently situated groups. In Harksen v Lane NO, O’Regan ] (in her dissenting judgment)
affirms that respect for human dignity in equality jurisprudence requires an approach that is
responsive to individual needs and circumstances in order to create a buffer against the con-
struction of further patterns of discrimination:

...Such patterns of discrimination can occur where people are treated without the
respect that individual human beings deserve and particularly where treatment is
determined not by the needs or circumstances of particular individuals, but by their
attributes and characteristics, whether biologically or socially determined...5?

Building on this concept of human dignity in equality jurisprudence, dignity as a value in socio-
economic rights jurisprudence requires that we take account of the relative urgency of the needs
of different individuals and groups and respond correspondingly.60 This implies a contextual
analysis with regard to the position of particular groups in society and the different orders and
types of need experienced by these groups. Thus, for example, one would be required to con-
sider the multifarious ways in which gender relations contribute to women’s unequal access to
socio-economic resources.®! One would also have to consider the nature of the deprivation and
the seriousness of its impact upon the affected individuals.

In Watchenuka’s case, the Supreme Court of Appeal held that a consideration of the severe
impact of an administrative decision on the socio-economic circumstances of the applicants was
a highly relevant factor.62 Thus, while the State could justifiably limit the rights of non-nation-
als (such as asylum-seekers) to undertake employment and education, different considerations
applied when the applicants were destitute. When employment ‘is the only reasonable means
for the person’s support’ what is then in issue ‘is not merely a restriction upon the person’s

59 Harksen v Lane NO and Others 1998 (1) SA 300 (CC) para 92 [emphasis added]. In Canadian equality
jurisprudence, human dignity is also central to the determination of discrimination in terms of sec 15 of the
Canadian Charter of Rights and Freedoms. In Law v Canada (Minister of Employment and Immigration)
(1999) 170 DLR (4th) 1, [1999] 1 SCR 497 the Court developed the following understanding of what
respect for human dignity in equality jurisprudence requires: ‘Human dignity means that an individual or
group feels self-respect and self-worth. It is concerned with physical and psychological integrity and
empowerment. Human dignity is harmed by unfair treatment premised upon personal traits or circum-
stances which do not relate to individual needs, capacities or merits. It is enbanced by laws which are sen-
sitive to the needs, capacities, and merits of different individuals, taking into account the context underly-
ing their differences. Human dignity is harmed when individuals and groups are marginalized, ignored, or
devalued, and is enhanced when laws recognise the full place of all individuals and groups within Canadian
society.” (at para 53) [emphasis added]. In her dissenting judgment in Gosselin v Quebec (Attorney
General) 2002 SCC 84, 221 DLR (4th) U’Heureux-Dubé J states: ‘Prejudicial effects giving rise to a s 15
claim may result when a legislature simply fails to turn its mind to the particular needs and abilities of indi-
viduals or groups so as to provide equal benefit under the law to all members of society’: (at para 120).

60 See the discussion by Bilchitz of the concept of urgency in protecting people’s basic interest in survival and
non-impaired functioning: D Bilchitz ‘Giving Socio-Economic Rights Teeth: The Minimum Core and its
Importance’ (2002) 118 SALJ 484 at 490 — 491.

61 Martha Nussbaum argues for the importance of ‘an approach that is respectful of each person’s struggle for
flourishing, that treats each person as an end and as a source of agency and worth in her own right’: (note
3 above) 69. She critiques utilitarian and resource-based approaches to human development as ‘insensitive
to contextual variation, to the way circumstances shape preferences and the ability of individuals to con-
vert resources into meaningful human activity’: (note 3 above) 69 - 70. Particularly in the developing world
we need to be ‘highly alert’ to individual variations of need and the extent to which differently-situated indi-
viduals can ‘convert resources into valuable functionings’: (note 3 above) 68.

62 Minister of Home Affairs and Others v Watchenuka and Another 2004 (2) BCLR 120 (SCA).
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capacity for self-fulfilment, but a restriction upon his or her ability to live without positive
humiliation of degradation.’63 To prohibit work and study in these circumstances would nor-
mally be unlawful. This requires the Refugee Reception Offices and the Standing Committee on
Refugee Affairs to carefully consider the impact of a restrictive condition regarding work or
study on the individual applicant and his or her family.

In its socio-economic rights jurisprudence the Court has affirmed that a reasonable gov-
ernment policy must cater for different groups and orders of need in society.64 The Court has
also taken the critical step of affirming that a government programme that neglects to attend
to urgent needs cannot be reasonable. In Grootboom the government’s otherwise compre-
hensive and rational housing programme®S was faulted for failing to cater for groups in
urgent need:

...To be reasonable, measures cannot leave out of account the degree and extent of
the denial of the right they endeavour to realise. Those whose needs are most urgent
and whose ability to enjoy all rights therefore is most in peril, must not be ignored
by the measures aimed at achieving the realisation of the right. It may not be suffi-
cient to meet the test of reasonableness to show that the measures are capable of
achieving a statistical advance in the realisation of the right. Furthermore, the
Constitution requires that everyone must be treated with care and concern. If the
measures, though statistically successful, fail to respond to the needs of those most
desperate, they may not pass the test...66

The Court has further acknowledged that ‘the poor are particularly vulnerable and their needs

63 Minister of Home Affairs and Others v Watchenuka and Another 2004 (2) BCLR 120 (SCA) para 32 (per
Nugent JA). In relation to freedom of education Nugent JA held that when ‘a child is lawfully in this coun-
try to seek asylum (there might be other circumstances as well) I can see no justification for limiting that
right so as to deprive him or ber of the opportunity for human fulfilment at a critical period...A general
prohibition that does not allow for study to be permitted in appropriate circumstances is in my view unlaw-
ful’: (at para 36) [footnotes omitted, emphasis added].

64 Thus in Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) the Court held
that a reasonable programme ‘must be balanced and flexible and make appropriate provision for attention
to housing crises and to short, medium and long-term needs. A programme that excludes a significant seg-
ment of society cannot be said to be reasonable’: (para 43).

65  Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) paras 53 — 54.

66 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) para 44 [emphasis added].
See also para 52: ‘[T]here is no express provision [in the Housing Act, 107 of 1997] to facilitate access to
temporary relief for people who have no access to land, no roof over their heads, for people who are living
in intolerable conditions and for people who are in crisis because of natural disasters such as floods and
fire, or because their home homes are under threat of demolition. These are people in desperate need’: See
also Minister of Health v Treatment Action Campaign 2002 (5) SA 721 (CC): ‘The provision of a single
dose of Nevirapine to mother and child for the purpose of protecting the child against the transmission of
HIV is, as far as the children are concerned, essential. Their needs are “most urgent” and their inability to
have access to Nevirapine profoundly affects their ability to enjoy all rights to which they are entitled. Their
rights are “most in peril” as a result of the policy that has been adopted and most affected by a rigid and
inflexible policy that excludes them from having access to Nevirapine’: (para 78). In Port Elizabeth
Municipality v Various Occupiers 2005 (1) SA 217 (CC), the Court emphasised the importance of taking
account of ‘the actual situation’ of the persons concerned in eviction proceedings: ‘In a society founded on
human dignity, equality and freedom it cannot be presupposed that the greatest good for the many can be
achieved at the cost of intolerable hardship for the few, particularly if by a reasonable application of judi-
cial and administrative statecraft such human distress could be avoided’: (para 29).
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require special attention.’6” Respect for human dignity requires society to marshal its resources
and respond strongly to situations in which certain groups are unable to gain access to basic
socio-economic needs. The consequences of the deprivation will be severe (either in terms of
threats to life or health), and erode the foundations for the further development of people’s
capabilities. To value human beings as a society demands an appropriate response. The overall
resources and capacity of the society concerned will naturally determine this response. But dig-
nity demands that society do its utmost to ensure that those groups who are unable to gain
access to basic socio-economic needs are assisted.68

This duty is recognised by the United Nations Committee on Economic, Social and Cultural
Rights in interpreting States parties’ obligations under the International Covenant on
Economic, Social and Cultural Rights (1966). According to the Committee, ‘...a State party in
which any significant number of individuals is deprived of essential foodstuffs, of essential pri-
mary health care, of basic shelter and housing, or of the most basic forms of education is, prima
facie, failing to discharge its obligations under the Covenant.” 6° This places a burden on the
State, should it seek to attribute its failure to meet its core obligation to a lack of available
resources, to ‘demonstrate that every effort has been made to use all resources that are at its
disposal in an effort to satisfy, as a matter of priority, those minimum obligations.” 70

In Grootboom and TAC, the Court rejected the invitation of the amici to base their decision
on the concept of a minimum core obligation. In doing so the Court articulated a range of con-
cerns relating to the concept. These included the assumed inflexibility of the minimum core, dif-
ficulties in setting minimum standards in the context of varying needs and opportunities for
accessing the rights, the lack of institutional competence for determining minimum standards,
and the impossibility of giving everyone access to even a ‘core’ service immediately.”! However,
the minimum core obligation, properly conceived, is neither an absolute duty nor a rigid stan-
dard. Rather, it establishes a high threshold of justification when a deprivation of ‘essential’ lev-
els of socio-economic goods and services is at issue. The State is required to show that it has
exhausted all available methods, and that its resources are ‘demonstrably inadequate’’2 to
meeting those needs. This raises the central importance of justification in ensuring the strong
protection of socio-economic rights. This issue will be revisited in Part V below.

67 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) para 36; Minister of
Health v Treatment Action Campaign 2002 (5) SA 721 (CC) para 70.

68 In Khosa & Others v Minister of Social Development and Others; Mablaule and Another v Minister of
Social Development and Others 2004 (6) BCLR 569 (CC), the Court (per Mokgoro J) stated: ‘The right of
access to social security, including social assistance, for those unable to support themselves and their depen-
dants is entrenched because as a society we value human beings and want to ensure that people are afford-
ed their basic needs. A society must seek to ensure that the basic necessities of life are accessible to all if it
is to be a society in which human dignity, freedom and equality are foundational’: (at para 52) [emphasis
added, footnotes omitted]. Nussbaum argues: ‘Programs aimed at raising general or average well-being do
not improve the situation of the least well-off, unless they go to work directly to improve the quality of
those people’s lives. If we combine this observation with the thought...that each person is valuable and wor-
thy of respect as an end, we must conclude that we should look not just to the total or the average, but to
the functioning of each and every person. We may call this the principle of each person as end’: Women and
Human Development (note 3 above) at 56.

69 General Comment No. 3 (Fifth session, 1990) The Nature of States Parties Obligations (art 2(1) of the
Covenant), UN doc E/1991/23 at para 10.

70 Ibid.

71  Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) paras 29 — 33; Minister
of Health v Treatment Action Campaign 2002 (5) SA 721 (CC) paras 26 — 39.

72 General Comment No 3 (note 69 above) para 11.
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Thus far I have argued that the value of human dignity can enrich our socio-economic rights
jurisprudence, first, by justifying claims against social resources when groups lack the material
conditions necessary for the development of their capabilities as human beings. Second, respect
and concern for the dignity of each person requires an approach that considers the impact of
the deprivation upon the actual needs and circumstances of the individuals and groups con-
cerned. Finally, it requires an appropriate response to these conditions. Urgent needs and severe
deprivations demand a strong, immediate response. We give expression to the value of human
dignity in our constitutional jurisprudence by placing the State under a stringent burden of jus-
tification in claims involving a deprivation of basic needs.

However, the use of human dignity in socio-economic rights jurisprudence is not without its
pitfalls. As critics have cautioned in relation to South Africa’s equality jurisprudence,’3 there is
a danger that human dignity in our socio-economic jurisprudence will result in a focus on sub-
jective personality issues such as the claimants’ feelings of self worth and self-respect. This focus
can divert attention away from the real issue of the impact of the deprivation on claimants.

The Canadian Supreme Court decision in Gosselin illustrates how differing conceptions of
human dignity can influence the outcome of a social benefits claim.”4 A class action was
brought challenging social security regulations in Quebec which set the base amount of welfare
benefits for adults between the ages of eighteen and thirty years at about one-third the base
amount payable to those thirty years and over. This amounted to a difference between $170 per
month compared to $466 per month (for the over 30 years and over age group). The latter was
deemed by the legislature to constitute ‘the bare minimum for the sustainment of life.””S The
only way that those under 30 years could raise their benefits was to participate in various edu-
cational and employability programmes. However, for the majority of young welfare recipients
like the appellant participation in these programmes was fraught with difficulties, including
their restrictive eligibility requirements and the limited number of places available.”6 The
Supreme Court of Canada had to consider whether the challenged regulation violated section
15 (equality right) of the Charter on the grounds that it discriminated on the basis of age. In
addition, violations of section 7 of the Charter’” and section 45 of the Quebec Charter of
Rights and Freedoms 78 were also alleged.

The majority of the Court found no violations of the Canadian Charter of Rights and
Freedoms or the Quebec Charter. In regard to section 15, the majority held that a reasonable
person in the claimant’s circumstances would have perceived the government’s positive
motives in creating an incentive-based welfare scheme for young people. According to the

73 See Part Il above and the works cited there.

74  Gosselin v Quebec (Attorney General) 2002 SCC 84 221 DLR (4th).

75 Gosselin v Quebec (Attorney General) 2002 SCC 84 221 DLR (4th) at paras 251, 285 (per Bastarche J),
and at para 334 (per Arbour J).

76 Thus the government of Quebec had only made 30 000 programme places available even though 85 000
single people under 30 years of age were on social assistance. See Gosselin v Quebec (Attorney General)
2002 SCC 84 221 DLR (4th) para 283. Four of the dissenting judgments on s 15 raised serious issues
regarding the accessibility of these programmes and questioned whether the regulation was really designed
to enhance the long-term situation of those under 30 years as opposed to simply saving money. See, for
example, the discussion by Bastarche J at paras 276 — 283, and Arbour J at para 393.

77 Section 7 of the Charter provides that: ‘Everyone has the right to life, liberty and security of the person and
the right not to be deprived thereof except in accordance with the principles of fundamental justice’.

78 Section 45 of the Quebec Charter provides that every person in need has a right to ‘measures of financial
assistance and to social measures provided for by law, susceptible of ensuring such person an acceptable
standard of living’.
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government this scheme was designed to promote the long-term employability of young peo-
ple. Thus making welfare payments conditional in this manner did not violate the dignity or
human worth of persons under 30 years of age.” This can be contrasted with the more
impacts-based approach to human dignity in the dissenting judgment of UHeureux-Dubé J.
After dealing with the practical effects of the regulation on the claimant’s ability to meet basic
subsistence needs,89 she considered whether the claimant would perceive that her dignity had
been threatened:

...The reasonable claimant...would have been told that the long-term goal of the leg-
islative scheme was to affirm her dignity. The reasonable claimant would also likely have
been a member of the 88.8 percent who were eligible for the programs and whose
income did not rise to the levels available to all adults 30 years of age and over.... The
reasonable claimant would have made daily life choices in the face of an imminent and
severe threat of poverty. The reasonable claimant would likely have suffered malnour-
ishment. She might have turned to prostitution and crime to make ends meet. The rea-
sonable claimant would have perceived that as a result of her deep poverty she had been
excluded from full participation in Canadian society. She would have perceived that her
right to dignity was infringed as a sole consequence of being under 30 years of age, a
factor over which, at any given moment, she had no control...8!

In CHeureux-Dubé J’s judgment, the legislature’s good motives did not outweigh the severe impact
of the regulation on the claimant’s physical and psychological integrity and her human dignity as a
member of Canadian society. Her approach to the question whether there was a correspondence
between the ground of distinction and the actual needs and circumstances of the affected group is
also significant. In this regard, she held that ‘there should be a strong presumption that a legislative
scheme which causes individuals to suffer severe threats to their physical and psychological integri-
ty as a result of their possessing a characteristic which cannot be changed does not adequately take
into account the needs, capacity or circumstances of the individual or group in question.’82

The approach of the majority in Gosselin to the assessment of whether human dignity had
been infringed by the relevant regulation illustrates the dangers of a narrow, ‘personality inter-
ests’-type approach to human dignity in assessing the constitutionality of a group’s exclusion
from social benefits. This is further complicated by the introduction of an objective element,
focusing not on the actual experiences of the applicant, but on conjecture regarding what a rea-
sonable person in the applicant’s position would feel. As Sandy Fredman argues, ‘[t]he reason-
able person turns out to be no more than the government’s own perception of its policy aims,

79 Gosselin v Quebec (Attorney General) 2002 SCC 84 221 DLR (4th) paras 52 — 53, 65 (per McLachlin
CJC). In Law (note 59 above), the Supreme Court of Canada had held that the key issue in determining
whether a distinction conflicts with sec 15(1) is whether ‘a reasonable person in circumstances similar to
those of the claimant would find that the legislation which imposes differential treatment has the effect of
demeaning his or her dignity’ having regard to the individual’s or group’s traits, history, and circumstances’:
(para 60; cited in Gosselin v Quebec (Attorney General) 2002 SCC 84 221 DLR (4th) at para 25).

80 She found that the regulation in question exposed Ms Gosselin to the risk of severe poverty and in so doing
breached her psychological and physical integrity. For example, she pointed out that in 1987, the monthly
cost of proper nourishment was $152 whereas the guaranteed monthly welfare payment to young adults
was $170: Gosselin v Quebec (Attorney General) 2002 SCC 84 221 DLR (4th) para 130.

81 Gosselin v Quebec (Attorney General) 2002 SCC 84 221 DLR (4th) paras 131 — 132.

82 Gosselin v Quebec (Attorney General) 2002 SCC 84 221 DLR (4th) para 135 [emphasis added].
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thus underscoring the deference of the standard of review.’83 The majority in Gosselin is too
deferential to legislative choices that result in a vulnerable group suffering severe deprivation osten-
sibly to promote the longer-term objectives of greater self-sufficiency and employability among youth
on welfare. The minority judgments, in contrast, emphasise the impact on young welfare benefici-
aries of the exclusion from a minimally adequate standard of benefits. The infringement of human
dignity arises from the fact that the exclusion seriously undermines the physical and psychological
integrity of young welfare beneficiaries. This places a burden on the State to justify the exclusion
based on compelling evidence and arguments. The minority concludes that the consequences were
of such a severe nature that they could not be justified by the state’s long-term objectives.84

The minority’s approach to human dignity in Gosselin holds the most potential for positive-
ly influencing our socio-economic rights jurisprudence. The final section examines how the
value of human dignity can influence our socio-economic rights jurisprudence to make it more
responsive to claims for the provision of basic human needs.

V' Strengthening our Constitutional Response to
Basic Needs Claims

In many respects the evolving jurisprudence on socio-economic rights gives effect to the value
of human dignity developed thus far. The Court endorses positive state measures to achieve
access to socio-economic rights, a context-sensitive evaluation of reasonableness, and the
requirement that a reasonable government programme includes short-term relief for those in
urgent need and living in intolerable conditions. This applies even if the overall programme is
statistically successful in the long-term in advancing people’s access to socio-economic rights.85

The Court’s model of review for positive socio-economic rights claims86 centres on the rea-

83 S Fredman ‘Providing Equality: Substantive Equality and the Positive Duty to Provide’ unpublished paper deliv-
ered at SATHR Conference, 5 — 7 July 2004 (on file with author), at 11. See also G Brodsky ‘Gosselin v Quebec
(Attorney General): Autonomy with a Vengeance’ (2003) 15 Canadian Journal of Women and the Law 194.

84 Thus, for example, Arbour ] held as follows in considering the sec 1 limitation inquiry (having found that the
regulation breaches the s 7 rights to life and security of the person): “..it is difficult to accept that denial of the
basic means of subsistence is rationally connected to values of promoting the long-term liberty and inherent dig-
nity of young adults. Indeed, the long-term importance of continuing education and integration into the work-
force is undermined where those at whom such “help” is directed cannot meet their basic short-term subsistence
requirements. Without the ability to secure the immediate needs of the present, the future is little more than a far-
off possibility, remote both in perception and in reality’: Gosselin v Quebec (Attorney General) 2002 SCC 84 221
DLR (4th) para 392. This also has resonance with the rationale in Government of the Republic of South Africa
v Grootboom 2001 (1) SA 46 (CC). Here the government’s rational housing programme that was geared to the
long-term goal of providing housing for all was nonetheless constitutionally defective for its failure to attend to
short-term, urgent housing needs (see notes 64 - 66 above and accompanying text).

85 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) paras 44, 68 and see the
Court’s order at para 99.

86 These claims involve two main situations. The first is the exclusion of a particular group from an existing
social programme, the second entails the absence of a suitable programme providing access to particular
benefits. In the first type of situation, as Khosa & Others v Minister of Social Development and Otbhers;
Mablaule and Another v Minister of Social Development and Others 2004 (6) BCLR 569 (CC) illustrates,
socio-economic rights and equality claims may often overlap. In the second situation, litigants may rely on
the socio-economic rights provisions in the Bill of Rights to argue that the State is under a duty to adopt an
appropriate programme ‘capable of facilitating the realisation of the right’ in question. See Government of
the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) para 41. The absence of a programme
catering for the provision of basic needs may also engage the right to equality interpreted substantively.
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sonableness inquiry. The fundamental question to be answered by the Court in such cases is
whether the measures adopted by the State (or the failure to adopt appropriate measures) are
reasonable in the circumstances. The reasonableness inquiry is further conditioned by the
qualifying phrases in the second subsections of sections 26 and 27, namely the availability of
resources and the latitude of ‘progressive realisation’ afforded the State.8” The Court is clear-
ly reluctant to dictate particular policy choices to government. Instead it contemplates in
Grootboom that ‘a wide range of possible measures’ would meet the requirements of rea-
sonableness and thus comply with sections 26 and 27.88 It is certainly appropriate that the
Court respects the primary role of the democratically elected legislature in relation to socio-
economic policy. The executive also has particular institutional competency to design and
implement appropriate policies and programmes. Reasonableness review provides the courts
with a flexible, context-sensitive tool for adjudicating positive socio-economic rights
claims.8?

However, its application in relation to claims involving a deprivation of the basic necessities
of life is inadequate. The stakes are high for the individuals and groups who approach the Court
for relief, entailing severe threats to life, health and the ability to function in society. I have
sought to develop the argument that a failure by society to respond in proportion to the seri-
ousness of the deprivations faced by its members represents a failure to value their fundamen-
tal dignity as human beings. In this section I will argue why I believe that the judicial protec-
tion of these claims is insufficient, and how it could be improved. Stronger judicial potential of
these claims will also signal to the State the constitutional importance of a robust response to
situations of severe material deprivation.

One of the shortcomings of the current structure of reasonableness review is that individual
litigants bear an onerous burden of proof and persuasion to demonstrate the unreasonableness
of government programmes. The Court has made it clear that sections 26 and 27 confer no
direct entitlement to claim immediate delivery of goods and services from the State only a right
to require government to adopt a reasonable programme.?? Thus it is not enough for a group
of litigants to approach the Court alleging that they are poor and seriously malnourished, there-
by establishing a prima facie violation of the right to food in section 27 of the Constitution.
Instead litigants will have to show that the State’s actions or omissions are unreasonable in
terms of the second subsection of section 27. To do so, they will have to review a wide range
of government social programmes, and assess their reasonableness in the context of the State’s

87 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) paras 38, 41, 45-6.
Although ‘progressive realisation’ affords the State the latitude of not requiring immediate realisation of the
right, the Court also affirms that it imposes specific obligations on the State to make demonstrable progress
in facilitating access to the rights, and in avoiding retrogressive measures: see Grootboom para 45.

88 Grootboom para 41.

89 The following key features of a reasonable government programme to realise socio-economic rights were
developed by the Court in the Government of the Republic of South Africa v Grootboom 2001 (1) SA 46
(CC) and the Minister of Health v Treatment Action Campaign 2002 (5) SA 721 (CC) cases: the pro-
gramme must be comprehensive, coherent, coordinated; it must be balanced and flexible, making appro-
priate provision for short, medium and long-term needs, and not exclude a significant segment of society;
it must include reasonable provision for those in urgent need; it must be reasonably conceived and imple-
mented; it must be transparent, and its contents must be made known effectively to the public. See
Grootboom paras 39 — 43; Treatment Action Campaign para 123.

90 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) paras 41, 95; Minister of
Health v Treatment Action Campaign 2002 (5) SA 721 (CC) 32 - 39, and 125.
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capacity and available resources.”! Establishing the unreasonableness of a disparate set of gov-
ernment programmes in the light of the State’s available resources will be a matter of great fac-
tual and legal complexity which will often be beyond the capacity of indigent and vulnerable
groups.?2 It thus does not facilitate the practical justiciability of this class of claims.?3

In cases (such as the one discussed above) where people will face irreparable harm through
not having their basic needs met, a more appropriate response would be to give the applicants
the benefit of a presumption of unreasonableness. The effect would be that prima facie unrea-
sonableness is established when a disadvantaged group shows that they lack access to the social
goods and services that are required to sustain life, health and a basic level of functioning. The
burden would shift to the State to rebut this presumption with compelling reasons. This pre-
sumption would not be dissimilar to that operating in the context of the equality clause where
discrimination on a listed ground is presumptively unfair.?* A clear presumption in favour of
this category of socio-economic rights claimants recognises that a social failure to value human
dignity is at stake when individuals and groups experience severe socio-economic deprivations.
These groups are denied the opportunity to survive and to develop their capabilities. Respect
and concern for the value and intrinsic worth of the individuals so afflicted should trigger a pre-
sumption of unreasonableness and place a burden of justification on the State.

It should be evident that this approach does not require the setting of inflexible minimum
standards of delivery for each socio-economic right. As the Court observed in Grootboom, such
an approach would be insensitive to the varying needs and circumstances of differently situat-
ed groups in society.”S It also does not impose an absolute standard of performance on the State
regardless of the social and economic context. It does require placing a strong burden of justi-
fication on the State regarding the absence of basic levels of provisioning for groups living in
poverty.?6

91 The Court indicated that it would take into account the ‘interconnectedness’ of rights’ in assessing whether
the state has fulfilled its obligations: Grootboom para 24. Among the measures that the Court indicated
would be relevant in relation to access to housing were steps to make the rural areas of the country more
viable so as to limit the migration of people from rural to urban areas in search of jobs (para 34). It also
indicated that social assistance programmes put in place under sec 27 ‘would be relevant to the state’s obli-
gations in respect of other socio-economic rights’: (para 36).

92 See in this regard the submissions of the amici in Treatment Action Campaign (Community Law Centre and
IDASA) (24 April 2002, on-line at: www.communitylawcentre.org.za/ser/docs 2002/TAC MTCT Case
Heads of Arguments.doc) at para 31.1.

93 The impact of the Court’s rejection of the concept of a minimum core obligation on the practical justicia-
bility of socio-economic rights was developed by Adv Wim Trengove in representing the amici curiae in the
Treatment Action Campaign case. They argued that practical justiciability is of particular importance in the
enforcement of socio-economic rights because the purpose of these rights is to protect the interests of the
poor who lack access to basic amenities of life: ‘For most of them, the right of access to court is already a
paper right and not a practical reality. The very socio-economic rights designed for their protection and
advancement must accordingly not be interpreted in a way that makes enforcement practically impossible’:
(para 30.2).

94 Section 9(5).

95 See note 71 above and accompanying text. As Nussbaum argues, ‘individuals vary greatly in their needs for
resources and in their abilities to convert resources into valuable functionings’ Women and Human
Development (note 3 above) at 68. She gives the examples of a pregnant or lactating woman who needs
more nutrients than a nonpregnant woman, a child needs more protein than an adult and a person with
paralysed limbs needs many more resources to achieve the same level of mobility as a person without this
disability. See further the discussion at 68 — 70.

96 See the similar presumption suggested by UHeureux-Dubé J in Gosselin v Quebec (Attorney General) 2002
SCC 84 221 DLR (4th): see note 82 above and accompanying text.




Human Dignity in Interpreting Socio-Economic Rights 161

However, given the nature of the deprivations at stake and the seriousness of the consequences
for the affected groups, this should not be an easy burden to discharge. A rigorous standard of
scrutiny is required. In terms of the relational concept of human dignity I have sought to devel-
op, dignity fails to be protected when the standard of justification demanded of government in
respect of a failure to fulfil basic needs is low. A response that is not proportionate to the nature
of the deprivation and its impact communicates a message that the affected group is not wor-
thy of equal respect and concern.?” I suggest two elements of a stricter review standard for this
category of claims.

A stricter standard of scrutiny would require a compelling government purpose for failure to
ensure that vulnerable groups have access to basic needs. Competing state priorities and
resources-based justifications often give the Courts the most difficulty as they raise issues of
separation of powers and institutional competence.”8 However, respect for the dignity of
human beings requires a serious engagement with these justifications. It is not sufficient as the
Court did in TAC to simply assert that ‘[i]t is impossible to give everyone access even to a
“core” service immediately.”?® The State should at least be required to establish the factual
underpinnings of its justifications based on resources.100 There are different formulations of the
threshold to be met concerning resource-based justifications for limiting access to constitution-
al rights. For example, the UN Committee on Economic, Social and Cultural Rights requires
States to show that their resources are ‘demonstrably inadequate’ for meeting basic needs in the
context of other equally important government purposes.10l In Eldridge v British Columbia

97 In Khosa & Others v Minister of Social Development and Others; Mahlaule and Another v Minister of Social
Development and Others 2004 (6) BCLR 569 (CC), the Court held that ‘when the rights to life, dignity and
equality are implicated in cases involving socio-economic rights, they have to be taken into account along with
the availability of human and financial resources in determining whether the state has complied with the con-
stitutional standard of reasonableness’: (at para 44). Although not explicitly stated, this suggests a tightening of
the review standard in a socio-economic rights case when life, dignity and equality are at stake. In Jaftha v
Schoeman and others; Van Rooyen v Stoltz and Others 2005 (1) BCLR 78 (CC), the Court held that the rele-
vant provisions of the Magistrates’ Court Act 32 of 1944 (permitting sales of execution against people’s homes
for debt without judicial oversight) rendered people vulnerable to homelessness as they would no longer quali-
fy for housing subsidies. Without such assistance ‘they may be rendered homeless and never able to restore the
conditions for human dignity’: (para 39). The Court accordingly held, in the limitations analysis (s 36), that this
constituted ‘a severe limitation of an important right’: (para 39). The European Court of Human Rights recent-
ly held in Connors v The United Kingdom 2005 (40) EHRR 189 (judgment of 27 May 2004) that the eviction
of a gypsy family from a council-owned cite constituted a serious interference with their right to respect for their
‘private and family life’ and their home in terms of article 8 of the European Convention of Human Rights
(1950). The Court observed that article 8 ‘concerns rights of central importance to the individual’s identity, self-
determination, physical and moral integrity, maintenance of relationships with others and a settled and secure
place in the community’: (para 82). The consequence of the eviction was homelessness for the family ‘with the
adverse consequences on security and well-being which that entails’: (para 85). These serious consequences war-
ranted, in the Court’s opinion, ‘particularly weighty reasons of public interest by way of justification’: In these
circumstances, ‘the margin of appreciation to be afforded to the national authorities must be regarded as corre-
spondingly narrowed”: (para 86).

98 See, for example, Minister of Health v Treatment Action Campaign 2002 (5) SA 721 (CC): ‘It should be
borne in mind that in dealing with such matters the courts are not institutionally equipped to make the
wide-ranging factual and political enquiries necessary for determining what the minimum-core stan-
dards...should be, nor for deciding how public revenues should most effectively be spent’: (para 37).

99 Minister of Health v Treatment Action Campaign 2002 (5) SA 721 (CC) para 35.

100 In the context of the positive duties imposed by civil and political rights such as the right to vote, the courts
have required that the factual basis for justifications based on logistics and costs be established by the State
in the context of a limitations enquiry: Minister of Home Affairs v National Institute for Crime Prevention
(NICRO) & Others 2004 (5) BCLR 445 (CC) at paras 47 — 51.

101 See notes 69 and 70 above and accompanying text.



162 THEORIES OF SOCIAL AND ECONOMIC JUSTICE

(Attorney General),102 the Canadian Supreme Court held that section 15(1) (equality) imposed
positive duties on the government to ensure ‘reasonable accommodation’ of disadvantaged
groups in government programmes to the point of ‘undue hardship.’103

Whatever formulation is adopted, the Court should scrutinise the State’s evidence and argu-
ments closely with a view to assessing whether it constitutes a compelling justification in the
context of current South African society for failing to provide basic needs. The State is not nec-
essarily required to show the diversion of all resources to the provision of basic needs. Ideally
basic needs claims should be addressed in the context of integrated social programmes as
opposed to ad hoc, crisis interventions.104 Sometimes, however, temporary solutions may be
essential to respond to individual needs until the groups can be catered for within mainstream
programmes. What should be required is evidence that the State is taking concrete and well-tar-
geted budgetary and other measures to effectively address the situation of those who are expe-
riencing severe deprivations of basic needs. Despite the above statement in the TAC case, the
Court in fact proceeded to carefully analyse the State’s resource-based justifications for the fail-
ure to extend the provision of Nevirapine throughout the public health sector, and concluded
that they were unconvincing.105 The Court’s decision in Khosa also illustrates that the Court is
both willing and able to engage vigorously with the State’s resource-based justifications for fail-
ing to fulfil socio-economic rights.106

The second element of a strengthened review standard concerns the inclusion of a more rigor-
ous proportionality analysis.107 The Court comes close to a proportionality test by establishing, as
an important factor in the reasonableness enquiry, whether the State has made provision for those
in immediate need. As Danie Brand argues, the Court ‘leans significantly closer [to a proportional-
ity test] by incorporating such an element into its standard of scrutiny, narrowing the range of pol-
icy options that it would be legitimate for government to choose from and thinking about the rel-
ative efficiency of different policy options.’198 In TAC, the Court required government to adopt a

102 (1997) 151 DLR (4th) 577 (SC). The Court was faced with a challenge to the failure of the Medical Services
Commission of British Columbia to provide sign language interpretation for deaf patients in the health sys-
tem. It held that this omission constituted a prima facie violation of their right to equal benefit of the law
without discrimination under s 15(1) of the Charter.

103 Eldridge v British Columbia (Attorney General) (1997) 151 DLR (4th) 577 (SC) paras 77 — 80. In response
to the government’s argument in the sec 1 (limitations) analysis that the appellants’ claim would have “a rip-
ple effect throughout the health care field, forcing governments to spend precious health care dollars accom-
modating the needs of a myriad of disadvantaged persons’ (at para 91), the Court held as follows: ‘The
respondents have presented no evidence that this type of accommodation, if extended to other government
services, will unduly strain the fiscal resources of the state. To deny the appellants’ claim on such conjec-
tural grounds, in my view, would denude s 15(1) of its egalitarian promise and render the disabled’s goal of
a barrier-free society distressingly remote’: (at para 92).

104 As the Court observed in Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC)
a reasonable programme ‘must be balanced and flexible and make appropriate provision for attention to
housing crises and to short, medium and long term needs’: (at para 43).

105 See notes 48 - 52 above and accompanying text.

106 Khosa & Others v Minister of Social Development and Others; Mahlaule and Another v Minister of Social
Development and Others 2004 (6) BCLR 569 (CC) at paras 60 — 62 (the inclusion of permanent residents
in the social grants system ‘will be only a small proportion of the total cost’).

107 Theunis Roux observes that, although the reasonableness test ‘undoubtedly requires the court to substitute its
view of what the constitution requires — the inclusion of the excluded group - for that of the political branch-
es’, it ‘stops short...of a full blown proportionality test: T Roux ‘Legitimating Transformation: Political
Resource Allocation in the South African Constitutional Court’ (2003) 10 Democratization 92 at 97.

108 D Brand ‘The Proceduralisation of South African Socio-Economic Rights Jurisprudence, or “What are
Socio-Economic Rights For?” * in H Botha, A van der Walt and ] van der Walt (eds) Rights and Democracy
in a Transformative Constitution (2004) 33 at 41.
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particular policy, namely the provision of Nevirapine (or any other equally appropriate or better
method) throughout the public health sector for the prevention of mother-to-child transmission of
HIV. This was unavoidable given the fact that there was in fact very little scope for a range of pol-
icy choices. Without the provision of Nevirapine (or a similar anti-retroviral drug), large numbers
of infants would continue to be infected with HIV and die prematurely as a result of mother-to-
child transmission. Where the State does have a legitimate range of policy choices to respond to
basic needs claims it would be appropriate for the Court to give the legislature and executive the first
opportunity to design an appropriate programme. However, this could be achieved at the remedial
stage and should not preclude a finding that government has failed to fulfil its positive duties.10?

The inclusion of a more explicit proportionality analysis should include a requirement that gov-
ernment show that there are not less restrictive means to achieve its purposes than a total denial of
access to basic socio-economic goods and services.!10 This should also entail showing that it has taken
steps to mitigate the harms suffered as a result of the deprivation. Mitigating measures are particu-
larly important when the provision of even a basic level of services to all who need them is unattain-
able in the short term. The situation of these groups must remain a matter of high priority and pro-
grammes aimed at alleviating the worst impact of the deprivations experienced must be put in
place.11! In addition, the State must show that it is monitoring the deprivation of basic needs, and
devising programmes and strategies for remedying the situation with the shortest possible period of
time. 112

In many respects, this inquiry resembles the limitations inquiry under section 36. This is an
inevitable consequence of the model of reasonableness review adopted by the Court for meas-
uring compliance with the State’s positive obligations under sections 26 and 27. In the Khosa
case, the Court alluded to the ‘difficulty in applying section 36 of the Constitution to the socio-
economic rights entrenched in sections 26 and 27 of the Constitution.’113 The Court held that

109 This could be facilitated through the use of the remedy of supervisory jurisdiction, which is discussed fur-
ther below.

110 J De Waal, I Currie and MG Erasmus describe this element of the proportionality analysis as follows: ‘The limi-
tation will not be proportionate if other means could be employed to achieve the same ends that will either not
restrict rights at all, or will not restrict them to the same extent. The Bill of Rights Handbook (4th ed) (2001)
161 - 162. In Eldridge v British Columbia (Attorney General) (1997) 151 DLR (4th) 577 (SC), the Canadian
Supreme Court held, in its sec 1 (limitations) enquiry, that the government had ‘manifestly failed to demonstrate
that it has a reasonable basis for concluding that a total denial of medical interpretation services for the deaf con-
stituted a minimum impairment of their rights’: (para 87). The Ministry of Health had decided not to fund the
interpretation programme even in part. In this regard, the Court held: ‘Other options such as the partial or inter-
im funding of the program offered by the Western Institute for the Deaf and Hard of Hearing, or the institution
of a scheme requiring users to pay either a portion of the cost of interpreters or the full amount if they could
afford to do so, were either not considered or were considered and rejected’: (at para 93).

111 In General Comment No 3 (note 69 above), the UN Committee on Economic, Social and Cultural Rights empha-
sised that ‘even where the available resources are demonstrably inadequate, the obligation remains for a State
party to strive to ensure the widest possible enjoyment of the relevant rights under the prevailing circumstances’
(at para 11). It goes on to highlight the continuing obligation to protect the poor even during periods of resource
scarcity: ‘Similarly, the Committee underlines the fact that even in times of severe resource constraints whether
caused by a process of adjustment, of economic recession, or by other factors the vulnerable members of society
can and indeed must be protected by the adoption of relatively low-cost targeted programmes’: (para 12).

112 The UN Committee on Economic, Social and Cultural Rights has adopted the view that the State’s duties
‘to monitor the extent of realization, or more especially of the non-realization, of economic, social and cul-
tural rights and to devise strategies and programmes for their promotion, are not in any way eliminated as
a result of resource constraints’: General Comment No 3 (note 69 above), para 11.

113 Khosa & Others v Minister of Social Development and Others; Mahlaule and Another v Minister of Social
Development and Others 2004 (6) BCLR 569 (CC) para 83. See also the academic commentaries cited by
the Court at note 88 of the judgment.
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it was not necessary to decide the issue of whether ‘a different threshold of reasonableness’ is
called for in sections 26 and 27 than is the case in section 36.114 An advantage of conducting
the inquiry into the justifiability of the State’s acts or omission in terms of the general limita-
tions clause (section 36) is the requirement of a law of general application. This has the impor-
tant benefit that limitations on people’s access to basic needs would have to be publicly debat-
ed and adopted by the elected representatives of the people.115 However, if the internal limita-
tions in sections 26(2) and 27(2) are going to do the major work in assessing the State’s com-
pliance with its positive duties, it should encompass a high standard of justification, including
a more rigorous proportionality analysis, at least in respect of basic needs claims.

The standard of scrutiny may vary in intensity, depending on the nature of the interests at stake.
A strict level of judicial scrutiny is appropriate when a case concerns the claimants’ inability to gain
access to a minimally adequate level of resources to survive and function effectively.116 This strict
form of scrutiny should not be triggered only in emergency or crisis situations. The Court in
Grootboom also referred in its order to those ‘living in intolerable conditions’.117 This clearly con-
templates a broader set of circumstances than emergencies. In insisting on the strong judicial pro-
tection of basic survival needs, we should not lose sight of the fact that we are concerned not only
with physical survival, but the essential material conditions that each person needs to develop their
capabilities and to function effectively as members of society. This includes the physical, psycho-
logical and social dimensions of their personhood.!18 The standard of review can be progressively
relaxed when claims are made to levels of social provisioning that are less closely related to peo-
ple’s ability to survive and function effectively in society. This graduated standard of review is
accommodated by the concept of ‘progressive realisation’ in sections 26(2) and 27(2).11% Thus
while a stronger standard of review is justified for basic needs claims, it seems appropriate to allow
the State a greater latitude (in terms of both time and resource allocation priorities) when the claim
involves more tertiary levels of provisioning. In the case of children, material deprivation can have
a profound impact on the future development of their basic capabilities, calling for heightened
scrutiny of the impact of such deprivations.120

114 Khosa & Others v Minister of Social Development and Others; Mahlaule and Another v Minister of Social
Development and Others 2004 (6) BCLR 569 (CC) para 84. For a recent view on the relationship between
the internal limitations in sections 26 and 26 and the general limitations clause in s 36, see K Iles ‘Limiting
Socio-Economic Rights: Beyond the Internal Limitations Clauses’ (2004) 20 SAJHR 448.

115 It is noteworthy that in respect of the negative violation of the duty not to deprive people of existing access
to socio-economic rights, the Court has now held in Jaftha v Schoeman and Others; Van Rooyen v Stoltz
and Others 2005 (1) BCLR 78 (CC) that justification is appropriately considered in terms of the general
limitations clause. See paras 31 to 34.

116 David Bilchitz refers to people’s basic or ‘urgent’ interest ‘in being free from threats to one’s survival, being
free from severe physical suffering, and not being exposed to serious health risks that impair one’s ability
to act’: ‘Giving Socio-Economic Rights Teeth: The Minimum Core and its Importance’ (2002) 118 SALJ
484 at 490. He argues that the urgency of the interests at stake justifies strong judicial protection (at 491).

117 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) para 99.

118 See the discussion of Nussbaum’s list of ‘central human capabilities’ at notes 26 to 29 and accompanying
text. Bilchitz also refers to people’s more extensive interest ‘in living in an environment that is conducive to
their flourishing and development on physical, emotional and mental levels’: (note 116 above) 490.

119 See the discussion of the Court’s interpretation of ‘progressive realisation’ in Liebenberg (note 12 above)
ch 33, 41 — 42.

120 The drafting of section 28(1)(c) of the Constitution suggests a stronger standard of scrutiny for children’s
socio-economic rights. Prima facie children are guaranteed a basic level of socio-economic rights, with lim-
itations to this entitlement falling to be determined in terms of the general limitations clause (sec 36). For
a critical evaluation of the Court’s approach to the interpretation of children’s socio-economic rights, see
Liebenberg (note 12 above) ch 33, 48 — 52.
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The final area where the Court could strengthen its constitutional response to socio-economic
rights claims is in the area of remedial jurisprudence. A detailed discussion of this aspect is
beyond the scope of the present paper. However, it is evident that the nature of the urgent inter-
ests at stake in the socio-economic rights claims that are the focus of this paper demands an
appropriate and effective remedy. The orders handed down in cases such as TAC will ultimate-
ly result in the extension of critical benefits to significant numbers of people.12! However, the
Court has indicated that a finding that a government programme is unreasonable will not nec-
essarily imply that all in desperate need should receive relief immediately.122 Nonetheless, as
the Court indicated in TAC, ‘[e]very effort must, however, be made to do so as soon as rea-
sonably possible.’123 There will be situations where it would be impossible to immediately rem-
edy a situation that has been found to be in violation of sections 26 and 27, or where the grant-
ing of relief to only the litigants before the court would be inequitable to other similarly-situ-
ated groups. The Court’s broad power to make ‘any order that is just and equitable’124 pro-
vides the remedial flexibility to make appropriate orders in these situations. However, sight
should never be lost of the fact that there are serious interests of human survival and dignity at
stake. The language of the orders handed down by the Court should reflect this fact, and sig-
nal the requirement that the State remedy the defect ‘diligently and without delay.’125 This is
exemplified in the mandatory nature of the order handed down in TAC combined with the duty
to take the steps specified in the order ‘without delay.’126 When it is not manifestly inappro-
priate or unjust, the Court should lean in favour of granting individual remedies to the suc-
cessful litigants.127 This reflects the value we should place on the dignity of each person.

The TAC order has been criticised for its failure to grant the supervisory order sought by the
applicants.128 While the Court accepted that such orders could be given in appropriate cir-
cumstances, it indicated that that they should generally not be made in those terms ‘unless this
is necessary’ to secure compliance with a court order.12? The Court went on to express its faith
that the government would respect and execute its orders. However, an equally important con-

121 This of course assumes that the State diligently executes the Court’s orders and that there is effective mon-
itoring and advocacy in respect of the implementation of the orders by institutions such as the SA Human
Rights Commission, the press and NGOs. On the efforts of the Treatment Action Campaign in seeking to
ensure the implementation of the Treatment Action Campaign order, see M Heywood ‘Contempt or
Compliance: The TAC Case after the Constitutional Court Judgment’ (2003) 4 ESR Review 7.

122 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) para 69; Minister of
Health v Treatment Action Campaign 2002 (5) SA 721 (CC) para 125.

123 Treatment Action Campaign para 125.

124 Sec 172(1)(b) of the Constitution.

125 See sec 237 of the Constitution.

126 Treatment Action Campaign para 135. The Grootboom order has been criticised for its purely declaratory
nature and the impact this had on the slow implementation of the order: see K Pillay ‘Implementation of
Grootboom: Implications for the Enforcement of Socio-economic Rights’ (2002) 6 Law, Democracy &
Development 255.

127 As the Court pointed out in August v Electoral Commission 1999 (3) SA 1 (CC): “We cannot deny strong
actual claims timeously asserted by determinate people because of the possible existence of hypothetical
claims that might conceivably have been brought by indeterminate groups’: (at para 30).

128 See D Bilchitz ‘“Towards a Reasonable Approach to the Minimum Core: Laying the Foundations for Future
Socio-economic Rights Jurisprudence’ (2003) 19 SAJHR 1 at 23 — 26. The High Courts in both the
Grootboom and TAC cases handed down supervisory orders: Grootboom v Oostenberg Municipality &
Others 2000 (3) BCLR 277 (C) at 293 H - 294 C; Treatment Action Campaign & Others v Minister of
Health & Others 2002 (4) BCLR 356 (T) at 386 1 - 384 H.

129 Minister of Health v Treatment Action Campaign 2002 (5) SA 721 (CC) para 129.
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sideration, as Geoff Budlender has suggested, ‘is the risk of severe consequences (such as the
loss of life)’ in the event of a failure by the government to comply with its obligations.!30 In
cases where severe economic deprivation threatens people’s lives and capacity for future devel-
opment, this fact should weigh heavily with the Court in considering a supervisory order. This
is particularly the case where the breach cannot be remedied by a single action,13! but requires
a series of structural reforms and administrative actions taken over a period of time.132 Finally,
if there are a range of policy options for responding to basic needs claims (as in the Grootboom
situation), the remedy of supervisory jurisdiction can be formulated to allow the State to select
the appropriate policy while retaining judicial supervision in respect of constitutionality of the
policy choice and its implementation. In this way, a supervisory remedy may be crafted that
respects the roles and competencies of the legislature and executive without abdicating judicial
responsibility for the enforcement of socio-economic rights.

VI Conclusion

At the core of the value of human dignity lies the injunction to respect the intrinsic worth of all
human beings. Drawing on Nussbaum’s work, I have argued that we value human beings by
viewing them in the context of the reality of their lives and inquiring what they are actually able
to be and do. Through this inquiry we are confronted with the importance of social power rela-
tions and material conditions for people’s ability to survive and develop their capabilities as
individual and social beings.

To constitute ourselves as a society that values human dignity, we must develop appropriate
responses to conditions of disadvantage and material deprivation in social policy and constitu-
tional adjudication. In constitutional adjudication this requires a focus on the actual impact of
the State’s actions or omissions on the life chances of disadvantaged groups. It also demands a
proportionately urgent response to conditions that undermine people’s ability to survive and
develop their capabilities. This is promoted by placing a strong burden of justification on the
State in claims where a deprivation of access to basic human needs is at stake.

This approach does not advocate a two-tier standard of review based on a rigid distinction
between ‘core’ and ‘non-core’ needs. If minimum core obligations are conceived as universal,
abstract and a-contextual standards of state provision, they will certainly be unjust to a range
of groups who do not fit the background norms and conditions that inform the setting of these
standards. Instead what is envisaged is a continuum of judicial scrutiny informed by a contex-
tual, evolving assessment of the position of the claimant in society, the nature of the resource
or service to which access is sought, and the impact of the denial of such access on the affect-
ed group.

In many respects the Constitutional Court’s evolving jurisprudence on socio-economic rights

130 G Budlender ‘Access to Courts’ (2004) 121 SALJ 339 at 358.

131 For example, the ‘reading in’ remedy granted in Khosa ¢& Others v Minister of Social Development and
Others; Mablaule and Another v Minister of Social Development and Others 2004 (6) BCLR 569 (CC) to
cure the omission of permanent residents from the Social Assistance Act 59 of 1992 (at para 98).

132 See: W Trengove ‘Judicial Remedies for Violations of Socio-Economic Rights’ (1999) 1 ESR Rev 8 8 at 9 —
10.
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promotes the contextual, relational conception of human dignity developed in this paper.
However, our constitutional response to claims of material deprivation could be strengthened,
and I have suggested how this could be accomplished within the Court’s model of reasonable-
ness review and remedial jurisprudence.

A society characterised by stark inequalities and deep poverty is most in peril of failing to
value the human dignity of the poor. The role of the Constitutional Court is to hold us account-
able to the vision we articulated when we adopted our Constitution ‘so as to -...[ijmprove the
quality of life of all citizens and free the potential of each person.’133

133 Preamble to the 1996 Constitution.
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I Introduction

The addition of economic and social rights, or second-generation rights as they are sometimes
classified, has vastly expanded the claimed domain of human rights. Economic, social and cul-
tural rights! are no longer neglected as they once were, relative to civil and political rights.
Despite this improved awareness, we still live in a world where social and economic justice is
frequently ignored and repeatedly violated and threatened. In many quarters threats are caused
and entrenched by the process of globalisation, global environmental destruction and political
instability between and within countries. In contrast with these external threats, a large num-
ber of developing countries that are sensitive to calls for social and economic justice simply do
not have the fiscal means to address all of these needs or injustices.

The development of awareness of social and economic rights issues within the international
community took quite some time. While the General Assembly of the United Nations adopted
the Universal Declaration of Human Rights on 10 December 1948 it was not immediately fol-
lowed by, in Smith’s2 words, ‘a binding enforceable tabulation of rights’. It took 18 years before
consensus was reached on the text of the International Covenant on Economic, Social and
Cultural Rights (1966) and a further ten years before the instrument attracted sufficient ratifi-
cation to enter into force in 1976. The importance of social and economic rights was further
strengthened by the influential 1986 Principles on the Implementation of Economic, Social and
Cultural Rights as well by the 1997 Maastricht Guidelines on Violations of Economic, Social
and Cultural Rights.3 Despite the fact that these declarations and guidelines have achieved wide
recognition internationally and status within the United Nations, the framework on the core
elements of these rights, the setting of standards and the identification of minimum state obli-
gations are still in the development stage and incomplete.

1 Economic, social and cultural rights are grouped together in the International Covenant of Economic, Social
and Cultural Rights. For the purpose of this research only the social and economic dimensions will be
included.

2 RKM Smith Textbook in International Human Rights (2003).

3 For more details on the development of these declarations and guidelines, see Smith (note 2 above), and D
Brand & S Russell (eds) Exploring the Core Content of Socio-economic Rights: South African and
International Perspectives (2002).
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The state obligations and the related fiscal implications within the social and economic justice
context are controversial. Two related issues are of importance when it comes to what the
state’s obligations are in this regard. The first issue refers to the debate on equity and efficien-
cy. The second issue refers to the particular rights included in the country’s constitution. Within
the social and economic justice debate issues such as equity and efficiency are firmly embedded.
A reasonably efficient economy where perfect competition exists and markets are clearing on a
continuous basis should in theory also ensure sustainable social justice. An equitable social dis-
pensation could in theory also support an efficient economy. This implies that equity and effi-
ciency should in theory be mutually reinforcing. In practice, countries and communities that
experience social and economic injustices are struggling to sustain equity and efficiency, and
mostly regard them as trade-offs.

The second issue, namely which social and economic rights are included in a particular coun-
try’s constitution, also impact on the state’s responsibility. Apart from the fact that the
International Covenant on Economic, Social and Cultural Rights includes rights such as equal
pay for equal work, trade union rights, child labour laws, a number of educational rights and
academic, scientific and artistic freedom, the South African Constitution has gone further and
has included the aforementioned rights as well as several rights not explicitly stated in the
Covenant. These include rights such as access to water and to a clean and healthy environ-
ment.* The South African Constitution® therefore entrenched the following social and eco-
nomic rights: labour rights; the right to have access to land, housing, health care services, suf-
ficient food and social security; children’s rights to basic nutrition, shelter, basic health care and
social services; the right to basic education and in some cases further education; and a number
of detained person’s rights. These expanded and detailed lists of rights have serious implications
for the state’s obligations in this regard.

The dilemma of states having limited resources led to the development of the concept of min-
imum state obligation. Two important questions arise from this minimum state obligation con-
cept. The first question is how human rights in general and social and economic rights in par-
ticular could be addressed if states do not have the available resources even to meet the mini-
mum state obligation. The second question relates to the identification of a minimum state obli-
gation if all the components of the stated rights are important and the ultimate goal is full
implementation. The aim of this chapter is to discuss the latest approaches that have developed
in theory and literature on social and economic justice on how to deal with these dilemmas.

The analysis on this topic will commence with some historical background by discussing the
way approaches and theories on social and economic justice were aligned with the political ide-
ologies of the day. Each of these approaches will be linked to the role of the state, the main-
stream theoretical economic thinking of the time and the implied fiscal implications. This will
be followed by a discussion of the latest theoretical approaches to addressing social and eco-
nomic justice, with particular reference to the changing structural and responsibility frame-
works, respectively. In this regard the discussion will predominantly focus on the theoretical
contribution of Amartya Sen and his role in the paradigm shift on development and human
rights as reflected in the various Human Development Reports of the United Nations
Development Programme.

The analysis reveals that social and economic rights have increased in importance since the

4 Brand & Russell (note 3 above) at 13, 14.
5 Act 108 of 1996.
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early 1990s. This trend, as well as the inclusion of third-generation rights, has blurred the pre-
vious artificial division between first-, second- and third-generation rights to form a broader
concern with all rights. The broader and extended redefinition of the concepts of development
led to a convergence of the human rights agenda and the human development agenda, in both
concept and action, including the notion that they are mutually reinforcing. This convergence
has extended the leftist state-centred model of accountability to a more centre-leftist approach
where the state’s responsibility changed to include non-state actors. Another important trend is
the increased importance of the state’s obligation beyond national borders.

II The Changing Framework of Human Rights:
An Overview

The starting point of this discussion is the notion that the appropriate distribution of income
and wealth has been determined by the political system or ideology of the day. The economic
system is normally aligned with this ideology in order to achieve maximum efficiency in the
production and distribution of commodities. These particular ideologies formed the basis of the
human rights debate over the past fifty years. From this basic starting point, the discussion will
centre on the ideologies on the extreme right and left of the spectrum, as well as the more recent
centre leftist approach, as illustrated in Figure 1. The framework in Figure 1 also refers to the
role of the state within the particular ideology, the most prominent economic and/or social the-
orists of the time and the implied state obligation.

Figure 1
FRAMEWORK FOR THE FISCAL IMPLICATIONS OF SOCIAL AND ECONOMIC RIGHTS
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The extreme right of the spectrum is the free market ideologies such as the classic liberals and
the neo-liberals. Classical liberalism entails economic liberalism (laissez-faire capitalism) and
the belief that the market is a self-regulating mechanism that will deliver general prosperity and
opportunities for all — in other words, will ensure social justice. The central pillars of neo-lib-
eralism are the market and the individual. The neo-liberal goal is to ‘roll back the frontiers of
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the state’.6 Unregulated markets will deliver efficiency, growth and prosperity. These free mar-
ket ideologies emphasised that the dead hand of the state has a damaging effect upon human
affairs. These extreme right ideologies prefer a minimal state or in some case a developmental
state where individuals enjoy the widest possible degree of freedom. State intervention in the
economy is limited to the provision of a police force and military of some kind, as well as a
judicial system. Economic, social, cultural, moral and other rights and responsibilities belong
to the individual and are seen as the responsibility of civil society.” Civil rights therefore pre-
dominate over human rights. The leading economists within this paradigm are free-market
economists such as Milton Friedman and Friedrich von Hayek, who viewed state intervention
as something that reduces competition, efficiency and production. Due to the minimalist state
and the lack of attention to human rights, state obligation is minimal and limited.

Stronger emphasis on the need for social and economic justice originated predominantly
within the social democracy and modern liberal paradigms, fitting into the extreme left of the
spectrum. The ideology of social democracy represents a balance between the market and the
state, between the individual and community. It is also in favour of a compromise between the
capitalistic generation of wealth and a desire to distribute wealth in accordance with moral
principles.8 The main characteristic of modern social democratic thought is a concern for the
underdog in society — the weak and the vulnerable.? Principles such as welfarism, redistribution
and social justice are important. Social democracy overlaps with modern liberalism, which is
more in favour of a large or interventionist government, implying economic management and
social regulation.

The most influential modern attempt to reconcile the principles of modern liberalism and social
democracy with the politics of welfare and redistribution was undertaken by John Rawls in his
Theory of Justice (1970). Rawls proposed a theory of justice as fairness that is based on the belief
that social inequality can be justified only if it is of benefit to the least advantaged. It should pro-
vide them with an incentive to work. For most people the fear of being poor will outweigh the
desire to be rich; therefore redistribution and welfare can be defended on the grounds of fairness.
The presumptions of his earlier work were modified in Political Liberalism (1993).

Social-democratic states represent a shift from the negative minimalist view of the state to a
positive view of the state. Social-democratic states intervene to bring about broader social
restructuring, usually in accordance with principles of fairness, equality and social justice. They
focus on creating an enabling state, dedicated to the principle of individual empowerment.
From a fiscal viewpoint, this paradigm could contribute to a free for all principle or cradle to
grave welfare, and the subsequent emergence of the so-called welfare state. The continued
growth in public spending, with eroding economic incentives and personal freedom, constitutes
a serious fiscal threat to economies since it is leading to government overload.10 Analysis in
developed economies by Lindbeck, as well as by Tanzi and Schuknecht,!! argued that the wel-
fare state has developed into a #ransfer state, where redistributions of income occur among peo-

A Heywood Politics (2002) at 96.

Heywood (note 6 above) at 95.

The European Social Charter of 1961, where jurisdiction was limited to Europe, gave rise to the leftist

approach to the realisation of economic and social justice and the subsequent welfare-doctrine.

9 Heywood (note 6 above) at 57.

10 E Calitz & K Siebritz: ‘Macroeconomic Stability and Developmental Expectations: Fiscal Consolidation in
Post-apartheid South Africa’ (2003) Paper Presented at the Biennial Conference of the Economic Society of
South Africa, Somerset West: September 2003.

11 See reference in Calitz and Siebritz (note 10 above).
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ple of comparable living standards, rather than from the rich to the poor. When expanding
social expenditure coincides with recession and declining tax revenues, it could have serious fis-
cal implications. This extreme leftist approach implies a large and continuous state obligation,
with serious consequences for states with limited fiscal means.

The analysis of the framework on social and economic justice shows that both the extreme
right and leftist approaches failed in setting acceptable standards and responsibilities in ensur-
ing social and economic justice for all. The extreme right approach envisaged minimum state
intervention and required the individual through civil society to be responsible if social and eco-
nomic rights are claimed. In contrast, the extreme leftist approach placed the responsibility for
the provision of a broad spectrum of social and economics rights solely in the hands of the state.
The state’s fiscal responsibility within these two approaches also varies between extremes of
large and continuous and minimal and limited responsabilities. These two extreme approaches
do not provide acceptable solutions to the problem of developing a framework for social and
economic rights or to how these rights could be addressed in countries with limited fiscal
means.

The more recent trend in facilitating economic and social justice is a shift to the right from
social-democratic states (or in some cases being seen as centre-left) and is known as the third
way (see Figure 1). Third-way politics draws on various ideological traditions such as modern
liberalism, one-nation conservatism and modernised social democracy.12 It serves as an alter-
native to old-style social democracy and neo-liberalism. Within this framework the importance
of the phenomenon of globalisation and its contribution of the knowledge economy is accept-
ed, as are individual skills and both business and labour flexibility. Government still has a vital
economic and social role, but this role is more focused and concentrates on enhancing interna-
tional competitiveness through education and skills development and strengthening civil socie-
ty to contain the pressures generated by market capitalism. Third-way proponents call for a
balance between rights and entrepreneurialism, on the one hand, and social duty and moral
responsibility, on the other. In contrast with cradle to grave welfare, third-way politics is in
favour of the essential modern liberal belief of helping people to belp themselves. This supports
a workfare state (in contrast with a welfare state) in which government support in terms of ben-
efits or education is conditional upon individuals seeking work and becoming self-reliant. The
key third-way values are opportunity, responsibility and community involvement.

Two of the most influential schools of thought within the so-called third way are those that
emphasise endogenous growth, which tend to be more centrist in nature, and those of Amartya
Sen, which are more centre-left in nature. Although the focus of this analysis will be predomi-
nantly on the centre-left approach in general and specifically those of Sen, it is worth noting the
views of the endogenous growth theories. The endogenous growth models!3 propose an active
role for public policy in the promotion of economic development through direct and indirect
investment in human capital formation. They also support the encouragement of foreign private
investment in knowledge-intensive industries. Although these models fit into the general third-way
political stream, they offer no suggestions on how human rights will be addressed. In contrast,
Sen’s contribution, which will be discussed subsequently, falls within the broader third-way
stream. This latest trend in the facilitation and promotion of human rights in general and eco-

12 See Heywood (note 6 above) at 58, 59 for a detailed discussion.
13 See PM Romer ‘The Origins of Endogenous Growth’ (1994) Journal of Economic Perspectives at 8 for a
detailed discussion on endogenous growth.
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nomic and social justice in particular recognises that civil society can play a crucial role in enhanc-
ing the traditional function fulfilled by government. The recognition of the role of non-state actors
constitutes a revolutionary advancement in the discourse on human rights. Apart from the fact
that it reduces fiscal pressures on the state, evidence shows that it contributes in general towards
greater self-reliance and the creation of capabilities. The general well-being of society entails a par-
ticular role for the state vis-a-vis an efficient and equitable market, and a healthy environment in
a just economic and social context.14 The various theories on and approaches to the changing
structure as well as the shared responsibility between the state and civil society on matters per-
taining to social and economic justice are discussed below.

III Modern Social and Economic Justice Theories and
Approaches: Changes in Structure and Responsibilities

The movement from the extreme left thinking on social and economic justice to a more centre-
leftist approach, where the responsibility for human rights is shared, is a paradigm shift from
the traditional viewpoint held on the general framework of these rights. This shift is evident in
the structure of these rights as well as in the conventional notion that these rights are the sole
responsibility of the state. The structure and therefore the concept of rights directly influences
the state’s duty or programme of action and they are therefore mutually reinforcing.

(A) CHANGING STRUCTURAL FRAMEWORK

The structural human rights framework has changed significantly in recent times. The shift in para-
digm can be ascribed to the broader and more inclusive concern with all rights, the influence of the
human development approach on the thinking on human rights, and, lastly, the narrowing of the
divide and convergence between the human rights agenda and the human development agenda.

The first and perhaps least prominent influence on the changing human rights framework is
evident in the shift from a narrow and dominant focus on civil and political rights to a broad-
er concern with all rights, including second-generation rights such as social, economic and cul-
tural rights, as well as third-generation rights such as the right to development and the right to
a safe environment. Although second-generation rights have been part of the original human
rights framework, they have increased in prominence over the past decade or more. Their
prominence was further strengthened by action from within the international legal human
rights movement itself, where so-called third-generation rights such as the explicit right to
development and gender rights were included in the human rights framework of the United
Nations (see the 1986 UN Declaration on the Rights to Development and the Vienna World
Conference on Human Rights of 1993). The fact that an ever-increasing number of ratifying
countries have to report to various United Nations committees on their respective performanc-
es also serves to enhance awareness in this regard.

The second shift involves the increased awareness since the early 1990s of the importance of
human development in the development process of countries.!5 Where the earlier views on

14 N Malan “Civil Society and the Right to have Access to Social Security in South Africa’ (2004) Unpublished
Research Paper, RAU: Johannesburg.

15 See the various Human Development Reports of the United Nations Development Program (UNDP) from
1991 to 2004 for details on the developments in the human development debate.
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development were purely focused on a narrow top-down approach, where an increase in per
capita income was seen as the only prerequisite for development, the human development
approach is broader and bottom-up i