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The institutional framework that is employed in this study therefore draws on both AIE
and NIE since both schools of thought adopt a holistic approach to economic analysis
with emphasis not only on the economy and institutions at a point in time but also with
their evolution. In this study particular emphasis is placed on the AIE work of Samuels
on law and economics and the NIE work of North on institutions and institutional

analysis as well as the property rights work of Demsetz and Arrow.

North’s approach to institutional analysis serves as a valuable tool for the purposes of
this study, given that the emphasis of this analysis is on institutions and the interaction
between institutions and organisations (North 1990:5). This approach is well suited to
this study, which seeks to provide an analysis of intellectual property protection and
traditional knowledge as institutions regulating and determining the behaviour of
economic actors. The distinction between institutions and organisations can best be
explained by North’s assertion that what must be clearly differentiated is the ‘rules
from the players’ (North 1990:4). Employing this conceptual framework for
differentiating between them, institutions can be understood to represent the underlying
rules of the game (for the purposes of this study that is, the existing legislation and
cultural norms regulating intellectual property and traditional knowledge), whilst
organisations represent the players who seek to win the game whilst acting within the
set of rules (i.e. communities that hold knowledge, enterprises seeking to exploit the
knowledge)(North 1990:5).

The emphasis on the role of transaction costs within institutional economics and their
close relationship with property rights also prove valuable for the analysis conducted in
this study. The concept of transaction costs can be explained as the costs of specifying
what is being exchanged and enforcing the subsequent agreement (Vandenberg
1998:6). For the purposes of this study the two aspects of transactions costs are
especially relevant, Vandenberg (1998:7) explains that the enforcement and
specification aspects of transaction costs are related but distinct. Enforcement costs rely
either on a set of informal constraints such as traditional norms or on a set of legally
enforced rights. Vandenberg explains that specification costs are more difficult to
define since they involve measuring what is being exchanged. The concept of
specification costs proves particularly relevant in the discussion on shared ownership as
is the case with most forms of traditional knowledge and what exactly is being traded in

the context of traditional knowledge’. Institutional economics and in particular North

? Chapters two and three contain a detailed discussion on this issue.
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