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Abstract

As backdrop and context for this study, injustices present in South Africa are briefly
discussed, as well as the impact of such injustices on the people of the country. The focus
then turns to the work of Nicholas Wolterstorff in order to see what type of light
Wolterstorff’s perspectives on justice can shed on the quest for justice in contemporary
societies, and what type of role the Christian faith can play within such justice discourses.
An attempt is made to address this question by describing Wolterstorff's central ideas and
perspectives on justice as clearly as possible. This is not an exhaustive critique on his
thought and therefore it focuses mainly on understanding Wolterstorff’s own literature
regarding justice. His approach to justice can be seen as a theological challenge that
incorporates both history and philosophy. Wolterstorff’s central notions will become the
focus throughout the second and third chapters. This includes his thorough theological
account for the conception of justice as inherent rights as oppose to a right order. It also
includes Wolterstorff’s examination of Biblical and theological perspectives on justice to
support and strengthen his own account. Human worth is found to be the crucial grounding
for his account of justice as inherent rights, and thus human dignity is also brought into the
picture. Furthermore, the interrelatedness of love and justice is central to his thinking and
will be explored thoroughly, especially as he addresses other notions in which love and
justice oppose one another. Finally, the focus will turn to how Wolterstorff brings a
component of care into his understanding of love and justice and how every person is
called to care for the other. In the last chapter, chapter 4, the focus will turn to how all this
ultimately then contributes to the questions raised, in other words how the key elements of
Wolterstorff’s work can be understood, as well as the role of Christian faith within
Wolterstorff’s understanding of justice, which includes the importance of justice discourse,
how discourse leads to action, and ultimately loving one’s neighbour with love as care.
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Opsomming

As agtergrond vir hierdie studie word daar gekyk na die vorme van ongeregtigheid wat
gevind kan word in Suid Afrika en die impak wat dit het op die mense van die land. Die
fokus val dan op die werk van Nicholas Wolterstorff. Daar word gekyk hoe sy perspektiewe
van geregtigheid lig kan skyn op die optog vir geregtigheid in kontemporêre
gemeenskappe, spesifiek met betrekking tot die rol van Christelike geloof in sulke
diskoerse. Hierdie vrae word aangespreuk deur te om Wolterstorff se sentrale idees en
perspektiewe van geregtigheid so duidelik moontlik te beskryf. Hier word nie ekstensief
kritiek gelewer op Wolterstorff se werk en denke nie en dus word daar gefokus op die
relevansie van sy eie werke met betrekking tot geregtigheid. Sy benadering tot
geregtigheid kan beskryf word as ‘n teologiese uitdaging wat wel ook geskiedenis en
filosofie inkorporeer. Wolterstorff se kern temas word dus die focus van die tweede en
derde hoofstukke. Dit sluit in sy deeglike teologiese verstaan van die konsep van
geregtigheid as inherente regte in plaas van as regs-orde. Dit sluit ook in Wolterstorff se
ondersoek van Bybelse en teologiese perspektiewe van geregtigheid om sy eie verstaan
daarvan te ondersteun en versterk. Menslike waarde word gesien as die noodsaaklike
element waarin sy teorie van geregtigheid gegrond word, en dus word menswaardigheid
ook in die prentjie in gebring. Daar word verder deeglik gekyk na die interaflike verhouding
tussen geregtigheid en liefde wat sentraal is in Wolterstorff se denke, spesifiek deur te kyk
hoe hy idees aanspreek waarin die twee konsepte mekaar teenstaan. Laastens word daar
gefokus op hoe Wolterstorff ‘n omgee-komponent inbring by hierdie verhouding tussen
geregtigheid en liefde, sowel as hoe elke persoon geroep is om vir die ander om te gee op
hierdie manier. In die laaste hoofstuk, hoofstuk vier, word die fokus dan geplaas op hoe
bogenoemde kan bydra tot die vraagstelling van die studie, in ander woorde, hoe die kern
elemente van Wolterstorff se werk duidelik verstaan kan word, asook die rol van Christen
3
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geloof binne Wolterstorff se verstaan van geregtigheid.
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Chapter 1
Introduction

In this short introduction to the study, a brief outline is offered of the background, research
question and methodology and structure of this study project.
a. Almost nineteen years after the arrival of inclusive democracy, South Africa still
struggles with various faces of injustice. These injustices pollute almost all the
relationships of life, from the most intimate to the broadest public spheres, from the local to
the regional and international terrains of modern life. Injustices can manifest in many evils,
like, for example, dictatorship, oppression, economic exclusion, socio-economic inequality,
misogyny, homophobia, racism, classism, xenophobia, handicappism, ageism, and even
ecocide.
With these type of injustices present, the future of society, and especially children, is
influenced. This is already evident in the South African Child Gauge 2010/2011, which
explains the rights of children that are not being respected. This is only one problem found
in South Africa where many others exist, which means that ultimately there is a great need
for action, and opportunities need to be created to ensure a better future not only for the
children, but also for every participant in South African society. One can turn to Mamphela
Ramphele’s book Laying Ghosts to Rest: Dilemmas of the Transformation in South Africa
(2008) for a full understanding of the various problems found still in South Africa today.
According to Ramphele, these problems include racism, a very big injustice in South
Africa, as well as sexism, ethnic chauvinism and authoritarianism. Neville Alexander
(2011:27) expands the list by including unemployment, social inequality, black poverty,
high crime rates, and the HIV/AIDS pandemic. In Moeletsi Mbeki’s book, Seeraj Mohamed
8
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(2011:36) goes further by showing how the government’s policy choices need to change in
order for South Africa to grow economically. This means that crucial problems regarding
education and unemployment need to be addressed in South Africa. Jonathan Jansen
agrees, especially with the state of South African education and calls for a re-established
political responsibility towards education. Max du Preez (2011:16) also mentions the
corruption and marginalization of the poor that one can see every day. These are all
typical South African spheres in which injustice is clearly evident; although Apartheid is
gone, certain faces of injustices have been left behind. The authors of these works, as well
as many others, such as Rhoda Kadalie, keep writing about the injustices and problems of
South Africa in the hopes of finding solutions. All this serves as a backdrop for the reason
behind choosing the subject of injustice as research question, and therefore specifically
this study seeks to investigate Wolterstorff’s perspectives on the relationship between faith
and justice. It seeks to develop a good understanding of Wolterstorff’s position by focusing
especially on his later and more mature works.
b. This study seeks to establish what role Christian faith can play in addressing injustice in
contemporary societies.
In the Christian tradition, various theologians, especially Reformed theologians, have
reflected on the role of churches in addressing injustices and in seeking the actualisation
of justice for all. One of the best examples of these Reformed theologians, who deal with
the challenge of justice, is Nicholas Wolterstorff. He is the Noah Porter Professor Emeritus
of Philosophical Theology at Yale University and a fellow of the American Academy of Arts
and Sciences.
The research question of this study might be phrased as follows: What light does
Wolterstorff’s perspectives on justice shed on the quest for justice in contemporary
societies, and what is the role of Christian faith in justice discourses?

9
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c. An attempt is made to address the research question by describing Wolterstorff's central
ideas and perspectives on justice as clearly as possible. However, an exhaustive critique
of his work will not be attempted within the limited framework of this study. Central to his
thinking about justice are notions like justice as rights, Biblical and theological perspectives
on justice, human dignity, the relationship between love and justice, and the difference that
Christian faith makes to justice discourses. These aspects will constitute the major part of
the research. Some suggestions about the possible meaning of Wolterstorff’s perspectives
for the justice quests of churches will also be discussed. This investigation aims at mainly
explaining the central ideas of Wolterstorff’s work in order to establish its relevance in a
contemporary society, and will be unfolded along the following lines: This study does not
offer an exhaustive discussion of the vast secondary literature that respond to Wolterstorff,
but rather attempts to investigate, describe and understand the works of Wolterstorff
himself as clearly as possible, and to inquire what light it might shed on the role of
Christian faith in the building of a society where justice reigns supreme. The investigation
will, to a high extent, follow the structure and logic of Wolterstorff himself, in order to
ensure that justice is done to his views. In outlining his views, engagement occurs with the
variety of authors that he uses as conversation partners.
This research project, therefore, will be carried out by way of a literature study.
Wolterstorff’s publications on justice, which developed over many decades, will form the
core of the research. These publications include especially his three books, titled Until
justice and peace embrace, Justice. Rights and wrongs, and Justice in love. In the first
book, published in 1983, he functions with a specific understanding of justice that he does
not discuss in detail, but merely applies to various situations in different parts of the world.
Decades later, in 2008, he discusses his understanding of justice in detail in the second
book, which he does by first looking at the historical narrative regarding the concept of
justice and illuminating his own preferred narrative, then by trying to relate narrative with a
10
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certain theory of justice, and lastly by explaining his own theory of justice. In his third book,
published in 2011, he illuminates our understanding of justice and our understanding of
love by discussing the inter-relatedness of justice and love. He does this along the
following lines: first he reiterates some of the concepts in his previous book, he then
describes certain tensions that have existed between justice and love, and ultimately he
reconciles the concepts with one another and so builds his own idea of justice as love,
specifically love as care.
Various articles1 as indicated in the bibliography will also be investigated.
Secondary theological literature that assists in appropriating and extending his thinking will
also be employed. A third category of literature is the contributions from social thinkers in
various disciplines that will facilitate the contextualization of Wolterstorff’s perspectives in
contemporary ecclesial and social milieus.
d. There are various reasons why the work of specifically Wolterstorff is investigated in this
study.
He drinks deeply from the wells of the Christian tradition, namely the Old and New
Testament, as well as the long history of theological reflection. He approaches justice as a
theological challenge:
The account of primary justice that I develop is theistic account, specifically a
Christian theistic account; for I am a Christian believer who holds that God and
justice are intimately intertwined … If one believes in God, then not to bring God
into the picture, when relevant, is to defect from the philosopher’s calling. It would
be like a Platonist refraining from mentioning the Forms.
(Wolterstorff 2008:x)
1

To name one example of such articles, Justice as Inherent Rights (2009): A Response to my Commentators
and How Justice got to me was used in this study.
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Wolterstorff is a philosopher who employs a theological approach. Together with scholars
such as Alvin Plantinga, he is a co-founder of the so-called Reformed epistemological
tradition. This tradition, according to Wolterstorff (2008:x–xii), argues that in the classic
debate about reason and faith, a positivistic approach should be opposed. A positivistic
approach, to which continental philosophy still adheres, entails that philosophy has to be
rationally grounded in certitudes, and that the methodology to be employed in
philosophical thinking should be foundationalist. He is of the opinion that his approach, and
that of Reformed epistemology, is part of the approach that gains momentum analytical
philosophy. This approach, according to Wolterstorff, shows resemblances with Anselm’s
thinking, who engaged in a practice of theological reflection that presupposes the
existence of God, without having firstly to prove his existence. Wolterstorff’s approach,
therefore, entails that certitudes need not only be accepted if they can only be grounded
rationally. Certitudes are not dependent upon and limited to what is empirically verifiable or
in what is logically sound and without contradiction and paradox. Wolterstorff describes his
approach as dialogical pluralism. He describes it as follows:
The academic enterprise is a dialogue among persons of differing perspectives.
The goal of the enterprise remains to achieve agreement. One does not mount the
podium, declare that this is where one stands, and depart to huddle with one’s
fellow believers. Though agreement is not the condition of the enterprise, it remains
the goal. Along the way, we do not merely accept or reject what our philosophical
colleagues and predecessors say; we appropriate things from what they say for our
own purposes.
(Wolterstorff 2008:xi)

12
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This approach of dialogue paves the way for Wolterstorff to engage with theological
resources and resources from other disciplines. He develops his theories about justice in
dialogue with various authors and disciplines and formulates his dialogical and
interdisciplinary approach clearly:
I offer a philosophical account of justice. But in addition to philosophy of the usual
sort, the reader will find theology, biblical interpretation, medieval intellectual
history, late-antique intellectual history, and wisps of sociology.
(Wolterstorff 2008:xiii)

Wolterstorff enables his readers to appreciate the theological dimensions of the justice
discourse, as well as to employ a philosophical and interdisciplinary approach that helps to
make his theological views of justice cognitively accessible for those both within and
outside churches. His philosophical and interdisciplinary approach, therefore, might help to
develop constructive justice debates within churches, i.e. constructive polemics. His
approach also might facilitate constructive apologetics, i.e. it might help Christians to
participate in an intellectually accessible manner, and in appropriate languages, in public
debates about justice in pluralistic societies.
Wolterstorff distinguishes between primary justice, i.e. distributive and commutative justice
on the one hand, and rectifying and corrective justice on the other hand. Rectifying justice
comes into the picture when primary justice had been violated. He acknowledges the
interdependence of primary justice and rectifying justice in order to develop adequate
accounts of both. However, he focuses mainly on primary justice in his works. Although
this is his main focus, his account thereof might enrich accounts of rectifying justice as
well.

13
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Wolterstorff’s thinking is investigated because he sets two aims that, if met, can enrich
contemporary justice discourses tremendously. The first aim is articulated as follows:
I think of justice as constituted of rights: a society is just insofar as its members
enjoy the goods to which they have a right. And I think of rights as ultimately
grounded in what respect for the worth of persons and human beings requires. I set
out to articulate these ideas.
(Wolterstorff 2008:xii)

Wolterstorff offers a description of justice as rights, and he bases these rights in the worth
of human beings, offering a theological rationale for their worth. In this way, his work has
the potential to enrich our understanding of justice as human rights, about the founding of
human rights in human worth and dignity, and about the theological foundations of human
worth, as well as human rights and justice, in the first instance.
The second major aim that Wolterstorff sets for his reflections upon justice is to
demonstrate the inter-relatedness of justice and love. He, in fact, dedicates a whole book,
titled Justice in love, to this theme. He explains this aim as follows:
The response of some writers to the perceived tension between the justiceimperative and the love-imperative is to prefer love to justice. They propose
eliminating the concept of justice from our moral culture, or giving priority to love
over justice whenever there is conflict, or confining the use of the category of justice
to a few, carefully delimited, situations. The response of others is the opposite, to
prefer justice to love. Rather than accepting tension between these two imperatives
as an unalterable fact of life, I argue in the following pages that our perception of
tension between them is the sign of something having gone wrong in our
14
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understanding of them. I propose and argue for a way of understanding love and a
way of understanding justice such that the two imperatives are fully in harmony with
each other.
(Wolterstorff 2011:viii)

By illuminating the harmonious relationship between justice and love, Wolterstorff might
help Christians to develop understandings of justice that is not threatening and alienating,
but rather welcoming, reconciling and embracing. When they are dealt with in conjunction,
more adequate understandings of both love and justice might be achieved.
Lastly, it is mentioned that Wolterstorff’s work is inspired by experiences of injustice in
Apartheid South Africa and other contexts. He was especially moved by the atrocities of
the Apartheid regime in South Africa, and by the Occupation in Israel, both of which have
left a trail of injustice that remains evident in contemporary society today. “I realized I had
been confronted with a call to speak up for these wronged and suffering people”
(Wolterstorff 2008:vii). When Wolterstorff’s work is investigated, the voice is heard of
someone who does not only reflect clinically upon the theme, but who is passionately
involved in the quest for justice in the world. He writes that his Calvinistic upbringing by
poor immigrant parents in the farm country of southwest Minnesota prepared him for this
commitment to justice, rights, dignity and love:
Rather often I saw my parents being treated with the indignity typical of how the
well-to-do treat the poor. What I now find remarkable is that my parents never for a
moment indicated that they believed they somehow deserved such treatment;
rather than internalizing the attitude of their demeanours, they felt bruised, hurt, and
helplessly angry. They maintained their self-respect, grounded, in their case, in the
Calvinist version of Christianity within which they were embedded and into which I
15
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was inducted. They were precious in God’s sight. All human beings are precious in
God’s sight. I now realize that a fertile seedbed had been prepared in me for seeing
the faces and hearing the voices of victims. This book is an attempt to speak up for
the wronged of the world.
(Wolterstorff 2008:viii–ix)

e. The thesis will be structured as follows: Chapter 2 will follow the logic of Wolterstorff’s
2008 book; the focus will, therefore, be on the explanation of justice as inherent rights.
This includes firstly addressing the two contesting conceptions of justice in terms of
inherent rights, and justice in terms of right order. Wolterstorff’s preference for justice as
rights will be discussed in more depth by focusing on the historical development thereof.
Perspectives on justice from the Hebrew and Christian Scriptures will also be discussed.
This chapter will shed light on Wolterstorff’s option for justice as rights, his offerings of
Biblical perspectives on rights and human worth as the foundation of rights, and his theistic
foundations and rationale for human worth and dignity.
In Chapter 3 the focus is on Wolterstorff’s portrayal of the foundation of justice in human
worth and dignity. Wolterstorff’s attempt to provide a theistic foundation and rationale for
worth, rights and justice, and the relationship between justice and love, are discussed.
Attention is paid to his views on the desirability of developing a compatibilist relationship
between justice and love, the meaning of the compatibilist relationship between them, and
the implications of the compatibilist relationship between justice and love for concrete
cases where justice and love are put in opposition to each other, and where love is
malformed. These examples include cases where love is portrayed as unjust forgiveness,
as unjust generosity and as unjust paternalism. In critical dialogue with various authors,

16
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Wolterstorff develops a conception of justice as care. This aspect of his work will also be
discussed.

In the final chapter of this study, chapter 4, certain aspects of Christian faith are discussed
as they link with Wolterstorff’s understanding of justice. This investigation is done in order
to clearly understand Wolterstorff’s idea of justice, and especially to so discover what the
role of faith is within the justice discourses. The key elements include Wolterstorff’s
understanding of justice in terms of rights, how he bases justice in the notion of dignity as
related to the worth of every human being. Also how Wolterstorff provides a theological
rationale for this type of worth and thus also provides a theological rationale for justice. He
functions with a rich understanding of justice, e.g. as mishpat and tsedeqa, and he even
describes justice and love in terms of each other. He also provides a theological rationale
for human rights as the path along which justice is actualised. Therefore the role of
Christian faith is ultimately discussed within such frameworks that lead to the very
important connectedness of justice and love.

17
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Chapter 2
Justice as Rights

1. Introduction
Two great themes recur throughout Wolterstorff’s reflections on justice. The first is that
Wolterstorff formulates an account of justice as based in inherent rights, which will be
discussed in this chapter, along with his motivation for this understanding of justice as
rights. The role of worth in the justice as rights discourse, which is of extreme importance
in Wolterstorff’s thinking, will also be investigated in this chapter.
The second recurring theme is the crucial inseparability of justice and love that ultimately
grounds justice as rights. This will be explained in the next chapter. These themes
together will then shed light on a deeper understanding of justice, and on the importance
of justice for human flourishing. The theological grounding of justice and the life of human
flourishing constitute a central aspect of Wolterstorff’s thinking and of this study.
In explaining justice as rights, the difficulties that surround the philosophical, as well as
terminological development of justice need to be addressed, in addition to the various
conceptions that play a role in this development. Wolterstorff’s opinions regarding these
conceptions, which he then uses in formulating his own account of justice as inherent
rights based on worth, will be explored. This includes explaining why the inherent rights
narrative has produced such negative associations like nominalism and individualism.
Wolterstorff’s counter-narrative that grounds justice as rights in a different part of the
philosophical tradition, as well as in the Hebrew Bible and New Testament will then be
discussed. After these discussions an examination of the relationship between justice and
love is embarked upon in the next chapter.

18
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2. Two Contesting Conceptions
Wolterstorff, like many scholars, takes Ulpian’s statement on justice to be correct. This
statement claims that a “society is just insofar as its members are rendered the ius that
they possess, the ius that is theirs” (2008:85). Ius is that which is “due” to a person, in
other words, the rights that a person possesses. A just society is one in which each person
enjoys the rights they possess. Differences in opinion, however, arise with regard to a
grounding of these rights, a reason for why people do in fact have these rights and are
able to claim them, whether they are inherent or conferred.
Yet before venturing further into Wolterstorff’s account of justice, an important note about
the “plurality of instances of justice” can be made, one specifically mentioned by Paul
Ricoeur (2000:76). Ricoeur (2000:77) examines the work of Michael Walzer, Boltanski and
Thévenot in order to find a middle ground for justice. Walzer focuses on equality, which, in
some philosophical traditions has been synonymous with justice. The understanding of
equality in this instance has to do with one receiving one’s “fair share” of goods in order to
keep domination at bay. When looking at the distribution of social goods, the concept of
equality becomes very complex. Ricoeur (2000:78-79) believes that in order to keep
domination away from a society, social goods must be differentiated. This can be done by
recognizing the multiplicity of social goods, its symbolism, as well as an internal logic that
accompanies the symbolism. However, the distribution of social goods poses problems in
many spheres of society and remains complex even today. The same goes for the theory
of justice as justification, as claimed by Boltanski and Thévenot (2000:81-87). Their
differentiation lies not in social goods but in a scale of justification, an aspect even more
complex than that of social goods, leaving such a theory similarly open ended. It becomes
clear that the “plurality of instances of justice” may result in complex situations in need of
scrutiny, yet remain valuable in shedding light on new aspects of justice (Ricoeur,
2000:93). This sophisticated and very nuanced approach is precisely the manner in which
19
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Wolterstorff approaches justice conceptions in his own work, especially in the way he
views justice as right order.
Wolterstorff (2008:21) grounds his theory of justice in inherent rights, as mentioned above.
Weithman explains that Wolterstorff does not
attempt to show that justice requires the recognition of any given set of rights, such
as those listed in the American Bill of Rights or the Universal Declaration of Human
Rights. Rather ... [he] explores the philosophical foundations of rights. In implying
that some rights inhere in human beings, Wolterstorff means that human beings
have some rights simply by virtue of ‘the worth of beings of their sort’.
(2008:10-11)

This claim, which lies at the heart of Wolterstorff’s theory, requires considerable unpacking
(Weithman 2009:180). This study aims to explain the development of different conceptions
of justice.
In explaining this understanding and interpretation of justice, as based in inherent rights,
Wolterstorff contrasts it with another prominent conception, namely the right order
conception. Wolterstorff claims that there are various problems and misunderstandings
that have developed along with this conception of rights that makes it impalpable. To quote
Weithman: “Norms of justice apply to every human society. The question Wolterstorff
takes up is that of which conception of justice – justice as inherent rights or justice as right
order – is the most defensible” (2009:182).
One must look at how Wolterstorff (2008:29-30) sees and explains his problem with the
right order conception. He believes that right order theorists think along the same lines as
Plato about societal structure, where the right social order would comprise of every person
20
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doing what is right for him or her, according to nature. Plato values or measures this
structure according to the world of Forms. Thus, a society had to measure up to the Form
of right order to be considered a rightly ordered society. Some then claim that this natural
overarching law that society has to measure up to is not the world of Forms, but instead
comprises of the objective obligations that are found in a society, the obligations that every
member has in terms of treating others and adhering to rules. Whatever the case,
societies are seen as just when they can measure up to a predetermined standard of right
order. Weithman (2009:183) notes that because these norms that formulate objective
obligations and rights are determined by, and occur in, societies, right order theorists must
concede that their theory of rights have “membership-derivative” characteristics, a critical
point that Wolterstorff disagrees with in his inherent rights theory.
One problem that can arise includes contemporary right order theories believing the
biggest issue between the two conceptions of justice is one concerning the existence of
natural rights, in other words, those rights that are not socially conferred by norm or
standard. Even though they do agree that a natural overarching right2 as such exists and
determines what classifies as a rightly ordered society, they find natural or inherent rights
impalpable. Wolterstorff believes this is not the case, saying that first of all “the norm for
right order is thought of as a matrix specifying in a general way the obligations of members
of the social order” (2008:265), (as mentioned earlier), so, on account of the principle of
correlatives, which states: “if Y belongs to the sort of entity that can have rights, then X has
a right against Y to Y’s doing A if and only if Y has an obligation toward X to do A”
(2008:8), subjective rights can correlatively become subjective obligations and vice versa.
In other words, if right order theorists believe there is an objective standard (law or
legislation) as a matrix of principles of natural obligations, there must be natural subjective

2

One can translate this right as law or structure, an overarching system that governs what one is to do or
refrain from doing. When every person in a given society merely does what he or she is supposed to do, it is
seen as a just society according to the right order theory.
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obligations, and thus, according to the principle of correlatives, there must also then be
natural subjective rights.
With this we see that right order theorists should not deny the existence of natural rights as
such, although they may question inherent natural rights. Also, inherent rights theorists
should not deny natural law, given that a particular subjective obligation can also become
an objective obligation when a certain law applies to everyone, making an objective
standard possible, for example the obligation to not torture anyone. Furthermore, when the
Theist then believes this to be a command of God, it does not make disobeying it wrong, it
was always wrong beforehand. The divine command merely adds another wrong;
wronging the person as well as wronging God (Wolterstorff 2008:37). Wolterstorff basically
explains that one can believe in natural rights even from a right order point of departure,
however, these rights would then not exist outside a societal structure and are always
socially conferred.
Bernstein (2009:221-241) looks at Wolterstorff’s basic view of natural rights as not sociallyconferred rights, and states that: “If we accepted Wolterstorff ’s definition, then anyone
who claims that there are some rights that are, or at least one right that is, not socially
conferred holds a doctrine of natural rights. This definition is so all-inclusive; it would
include Kant and such Kantians as Rawls and Habermas. All Kantians hold that there are
some rights that are not ‘socially conferred’, but even utilitarians such as John Stuart Mill
maintain that there are rights that are not socially conferred” (Bernstein 2009:221-241) .
Though it is worth mentioning, this is not worth fighting over, for the natural rights idea that
Wolterstorff does offer is not aimed at making a human either some sort of asocial being,
nor does he say that right order theorists do not find natural rights a plausible idea; it
merely states that even within society people still have rights that have not been socially
conferred to them, as well as a right to those that have been socially conferred.
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Wolterstorff aims at exploring what accounts for this, what grounds it. In other words, he
builds on this idea in order to bring to light the real issue at hand, namely that of justice as
natural inherent rights, which he then bases on the worth of people1. This worth is found in
the love of God, specifically love of attachment, which will be explained in the next chapter.
Inherent rights theorists believe that even though some rights are conferred rights,
we possess some rights that are not conferred, some rights that are inherent. On
account of possessing certain properties, standing in certain relationships,
performing certain actions, each of us has a certain worth. The worth supervenes
on being of that sort: having those properties, standing in those relationships,
performing those actions. And having that worth is sufficient for having the rights.
(Wolterstorff 2008:36)

Wolterstorff also states that “[t]he right order conception holds that no matter what the
worth of an entity, the entity has no rights just on account of that worth. There has to be
some agreement, standard, or law conferring the right, and, in good measure, the conferral
will take no account of worth” (2009:263). The issue that has become clear is that even
though right order theorists do find natural rights as something plausible, the problem lies
with inherent natural rights as such, no matter what accounts for grounding them.
Therefore, the two conceptions cannot be reconciled with one another.
Furthermore, right order theorists focus mainly on the obligation not being met, instead of
the victim’s worth being violated, which is a crucial point in Wolterstorff’s defence of
inherent rights. In other words, for the right order theorist, the greater wrong in a certain
situation would be that a person has not fulfilled his obligations as determined by the right
order structure, the matrix or standard of obligation. Another issue that Wolterstorff
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(2008:43) points out is that the right order theorist would rather not speak about natural
rights as such, lest the reader assumes they are inherent. This is as a result of the
negative connotations that are attached to the widely accepted narrative of inherent rights
theories. This narrative is believed to be one of decline.
Wolterstorff (2008) thus writes extensively on how this narrative is unacceptable and aims
at establishing the alternative origins and development of inherent rights. He does this by
looking at different aspects of the historical development of inherent rights. The tradition in
which inherent rights have developed will thus have to be explained, the place of rights in
the Hebrew Bible, as well as justice and rights in the New Testament to clarify his position
on the matter.

3. A narrative of decline
With the explanation of right order in mind, one must move on to look at how the inherent
rights conception came to be seen in a certain way in the first place and what might need
to change with regard to this view of inherent rights. This will also ultimately support
Wolterstorff’s overall theory of justice as inherent rights as based on worth. In this section,
it is shown how Wolterstorff uprooted the ideas of inherent rights that connected it with
nominalism and individualism. This forms an important part of his bigger theory and is also
important to keep in mind when moving forward to look at the Hebrew and Christian
Scriptures, given that it contributes to the positive development of inherent rights, which is
what will be the focus of the next few sections.

The language that includes the plural form of the word “right” has gone through a process
of development that needs to be explored in order to fully understand all the implications of
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inherent rights talk. This plural form of the word is not present in the ancient world and in
effect produces a “historical problem”, as O’Donovan (2009:195) claims, when exploring
the origins and grounding of multiple-rights. Although it is important to note that the
practical principles implied by the multiple-rights concept is not a new one, it is, in fact, the
development of specific terminology used by this concept, however, that is ultimately in
question, as well as what then produces negative connotations with regards to inherent
rights. The evolution of this multiple-rights language is what opponents of the inherent
rights concept use to dismiss the idea of multiple rights, instead of systematic arguments.
In the light of this Wolterstorff then constructs a counter-narrative to disarm them, without
dismissing the importance of the historical process.
When looking at the development of the inherent rights idea, it becomes clear that its
connectedness with nominalism and individualism, that the right order theorists claim, is
mostly as a result of the belief in the declinist narrative thereof, beginning with William of
Ockham and reaching its low point with the “international human rights declarations of the
1940’s and 1950’s” (Wolterstorff 2008:44). The narrative then reaches another crisis with
the Enlightenment theorists’ construction of a political theory based on this foundation of
human rights. This foundation is found in the doctrine of Ockham’s defence of the
Franciscans in the 14th century, which, altogether, stirs up scepticism within the beliefs of
philosophers, theologians, sociologists and so forth (Wolterstorff 2008:44). Wolterstorff
(2008:50), however, believes that the origins of inherent rights can, in fact, be traced back
to the Hebrew and Christian Scriptures, not Ockham. He explains why he makes various
claims against historians and scholars who believe Ockham’s employment of the natural
rights concept to be the first of its sort. In other words, as the first great crisis in the
“Western understanding of justice,” with the second being the employment of this concept
by certain scholars, such as Hobbes and Locke, in “developing the foundations of political
liberalism” (Wolterstorff 2008:50). Oliver O’Donovan (2009:139-207) states that this
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narrative, with its focus on the development of the multiple-rights concept, is one among
many “modernity-origin” narratives that seek to distinguish between experiences of
modernity and those of antiquity. The question one should ask regarding the development
of the multiple-rights concept is whether this progression indeed results in a civilizational
transformation within the practices of the traditional belief-systems regarding justice-asright that would ultimately overthrow it (O'Donovan 2009:139-207). Wolterstorff’s
reconstruction of the narrative, typically used by right order theorists, will serve several
purposes, which Bernstein explains clearly:
Because right order theorists primarily rely on a historical narrative in order to
“justify” their claims, Wolterstorff seeks to challenge the accuracy of their narrative
… Specifically, he criticises the claim that natural rights was an invention of
fourteenth-century nominalism, which was subsequently developed by eighteenthcentury natural rights theorists – a story that right order theorists take to be a
narrative of decline from a correct understanding of justice as right order.
(2009:225)

Thus, the Ockham account, the Enlightenment, as well as Wolterstorff’s counter-narrative
to both so-called aphorisms regarding the development of inherent human rights will be
explored in this section. Wolterstorff places himself in conversation with scholars such as
Villey, Tierney and Joan Lockwood O’Donovan on this particular subject. Deeply entwined
in the work of the French historian, Michel Villey, is this particular narrative of rights, born
of nominalism, which has also been contested by Brian Tierney, the great legal historian
(Weithman 2009:187).
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All natural rights in Hobbes’ Leviathan can be traced back to the individual’s right to
survive, i.e. individualism is brought forth. Leo Strauss is one of the first scholars to take
interest in this multiple-rights concept within the broader questions of modernity and
associates it with the Enlightenment. However, he began to focus more on the 15th century
and Machiavelli, but he was upstaged by Villey, who placed the origins of the multiplerights idea within the sphere of nominalism and voluntarism’s development in the late 14th
century (O'Donovan 2009:196).
Villey believes William of Ockham to be the father of subjective rights. This is as a result of
the aforementioned narrative of the 14th century, a time in which the Franciscan movement
was of great significance. Pope John had accused the radical Franciscans of being
heretics, given that they claim to follow the way of Jesus in not owning anything;
denouncing all their rights, when in fact Pope John believed that they did own certain
things such as food, for only the owner of something can have the right of licitly destroying
that thing (Wolterstorff 2008:45-46). On this matter, William of Ockham, a prominent
Franciscan, stepped in with the defence that the Franciscans ultimately did not renounce
the natural right of using, as it is not something one can renounce, but rather, they did
renounce all positive rights (Wolterstorff 2008:47). The “status of absolute property” was
disputed, and along with it then also the rights of ownership (O'Donovan 2009:197).
It is with this narrative in mind that Villey focuses on the individual and rejects the
universal. Villey claims that subjective rights are rooted in this 14th century nominalism,
which first appeared on the scene with William of Ockham, transforming the objective
natural rights idea into a subjective natural rights theory (Wolterstorff 2008:50). This
attitude then spills over into the ideas and philosophies of the Enlightenment, seeing it as
reaching a crisis. O’Donovan (1998:246-247) explains this, saying that “the modern liberal
concept of right belongs to the socially atomistic and disintegrative philosophy of
‘possessive individualism’” (Wolterstorff 2008:52). In other words, the declinist narratives
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assume that objective natural rights and particular subjective natural rights are the
offspring of possessive individualism, nominalism or the political philosophy of the
Enlightenment (Wolterstorff 2008:52).
Wolterstorff claims that this so-called issue ultimately comes down to the basic principle
that all humans have rights and that the state needs to protect them.
Furthermore, according to O'Donovan (2009:197), Wolterstorff does not, in fact, believe
this narrative to be correct and therefore the “crisis” accompanying the development of
inherent rights is an unnecessary one. He turns to the word-based studies of Brian
Tierney, who promotes 12th century origins of multiple rights as derived from “medieval
revival of jurisprudence,” as well as the canon lawyers, and Reid, student of Tierney in
medieval history, to show where the true roots of inherent rights can be found as well as
give an adequate counter-narrative for it.

Tierney and Reid already identify rights in the legal systems of 13th Century Europe by
looking at juristic sources, whereas other contemporary scholars focussed mainly on
philosophical works such as that of Aquinas, Scotus and Ockham. It becomes clear in their
work that rights were already accounted for in juristic work of the 12th and 13th centuries
that became common law of Europe, and so it is suggested that the 12th century is a better
starting point for rights theories than the declinist narratives mentioned. This was a very
prominent topic at the time, with canon lawyers already distinguishing between ius as
objective law (lex) and ius as subjective right, by the end of the century. It is thus clear how
these claims contrast that of Villey, for ius as subjective rights or objective law (depending
on context) has already been created in the 12th century, indicating that natural rights talk
had already come into the picture. It is also noted that Tierney has a valid point when
saying that Ockham did not, in fact, make use of the nominalism of his time; he basically
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appealed to the existing writings of the canon lawyers. He was, however, the first to
thoroughly discriminate between ius positivum and ius naturale, where ius referred to a
right in the subjective sense. Wolterstorff (2008:54-59) believes Tierney and Reid also
found that the term ius was used in the sense of “belonging to someone” many times over
within the work of the Roman jurists. This shows us how subjective rights, as such, were
then already evident. Villey, however, did not believe this existed and is thus proven
wrong.
Wolterstorff (2008:60) takes this matter a step further than the Roman jurists by looking at
the Decreatalists and their understanding of justice. He claims the Church Fathers already
presupposes natural rights in their writings, even if the terminology was not yet present;
assuming that every person has the right to means of sustenance. Even though the
Church Fathers did not fully have a terminological concept of what it means to have a
natural right or anything that translates as “natural right” as such, they took several of the
writing in the Decretum (regarding the poor) as implying that the poor did in fact have
rights to means of sustenance. The affirmation in their sayings of what we deem “natural
rights” today occurs long before the canonists of the 12th century or Ockham, for that
matter, which places the origins of the concept of inherent natural rights a bit further in
history. O’Donovan (2009:198) indicates that what Wolterstorff wants to accomplish with
this investigation is basically to show “ontological presuppositions” of justice as inherent
rights3 in the writings of the Church Fathers, even if this is not evident to them at the time,
as well as that the same is evident in the Bible, which will be discussed in what follows.
Wolterstorff uses John Chrysostom as an important example of such usage. Chrysostom
gave sermons on how the excess of the rich belongs to the poor and how their need alone
is enough to make them worthy of sustenance.

3

What O’Donovan means is “that individuals are right-bearers prior to their communal existence”
(O'Donovan 2009:193-207).
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[M]eans of sustenance belong to the poor. They do not belong to them on account
of some accomplishment on their part; they belong to them on account of their
need.
(Wolterstorff 2008:61)

In this, according to Wolterstorff (2008:62), John Chrysostom illuminates very basically the
natural rights of the poor, which they have on account of being both poor as well as
human, and that they can, in fact, be wronged when the rich fail to provide for their needs
in terms of sustenance. According to O’Donovan (2009:198), these rights are “prior
property rights over the material goods that the rich have come to possess as their own in
law”. O’Donovan (2009:199) contests Wolterstorff’s claim in saying that the rich’s “theft”
supposed by Wolterstorff in this way can only be because they have instituted and
focussed on property rights as such. He further states his belief in a unitary common right
in using the world’s resources that the poor share with the rich; not possessing individual
property rights. However, Wolterstorff believes O’Donovan is mistaken in claiming that
John Chrysostom held all private property to be theft because, firstly, Chrysostom did not
call the rich to share as a result of no one owning anything; it was because the poor did
not own any shoes that the rich person should give his or her extra pair, and secondly,
Wolterstorff never implies that the issue at hand is one regarding property or usage rights.
At the heart of Wolterstorff’s argument is John Chrysostom’s recognition of natural rights
as a result of precisely recognizing the natural right that O’Donovan mentioned; the
common right every person has to using the world’s resources.

In Wolterstorff’s (2008:62-63) arguments, one sees that the right orders theorists’ idea of
inherent rights being born out of philosophical nominalism and individualism is ultimately
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not true. The natural rights concept is linked with rights-language that did not create or
result in individualism. What the right order theorist can, however, take heart from is that
the issue of dispute between these two beliefs, has been mislocated; conceding the
existence of natural rights, their grounding can still be questioned; is it conferred or
grounded in worth? This is the fundamental issue, one that Tierney and Reid, according to
Wolterstorff (2008:62-63), do not address because it is not one of the questions raised by
Villey. Wolterstorff concedes that:
though the evidence cited by Tierney and Reid devastates the narrative told by right
order theorists about the origin of the concept of subjective rights in general and
natural subjective rights in particular, it does not show that those who employed the
concept of natural rights thought of them as inherent in their bearers; the evidence
leaves open the possibility that that innovation, the crucial innovation, occurred in
late medieval times or in the Enlightenment
(2008:63)

However, Wolterstorff claims that the Church Fathers believed these rights to be based on
Biblical inheritance, which will be addressed in the next section. It is important to first note
the contribution of John Witte on this subject, which in many ways supports Wolterstorff’s
argument. In his book The Reformation of Rights (2007), Witte explains the development
of rights talk starting with the influences of Calvin, as well as the Roman law, and moves
through many important subjects such as the Canon law, Martin Luther, the Enlightenment
and the United Nations’ Declaration of Rights. He emphasizes the important role of the
Protestant Reformers who believed in advocating the three great institutions of family,
church and state as “fundamental orders of creation, equal before God and each other,
and vested with certain natural duties and qualities that the other authorities could not
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trespass” (Witte 2007:28). These duties are taken up by Wolterstorff and will be explained
clearly in the next chapter.
Everything mentioned thus far, in fact, disrupts the entire polemic by the right order
theorists who claimed that “talk of rights as inherent has become the principle language of
secular moralists, who claim it as their own” (Wolterstorff 2008:64). The focus will thus
move to the Scriptures.

4. Justice in the Hebrew and Christian Scriptures
Before venturing into Wolterstorff’s exploration of the Hebrew Bible and New Testament to
find justice as inherent rights, one must look at an important aspect of Wolterstorff’s
understanding

thereof;

the

aspect

of

being

wronged.

Wolterstorff

claims

that

acknowledgement of wronging someone presupposes existing rights that have in fact been
denied. One can only be wronged within a frame of recognizing injustice, in other words,
within the frame of inherent rights being denied. O’Donovan (2009:199) further explains
that Wolterstorff takes this notion into the realm of judgment in the Hebrew Bible, saying
that judgment only makes sense on the basis that oppressors have denied people their
rights. Wolterstorff strongly emphasises God’s impartiality in this regard; that he uses his
judgment in situations of rectification only, with the presupposition then of primary justice
accompanying this. With this in mind, one can look at Wolterstorff’s usage of the Hebrew
Bible.
To reiterate the previous discussions, the two different theories of rights have been
identified, with Wolterstorff’s counter-narrative disarming the widely believed declinist
narrative of inherent rights; inherent rights are not, in fact, grounded in the 14th or 17th
centuries but rather in the 12th century work of the canon lawyers, and according to
Wolterstorff, it can be found in the Christian Scriptures as well. This section will focus on
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Wolterstorff’s (2008:65) exploration of justice as inherent rights. It has become clear that
the issue at hand has moved from the existence of natural rights to the existence of
inherent natural rights and thus, he aims at showing how they are evident in the Hebrew
and Christian Scriptures. Wolterstorff (2008:65) does mention that human rights are
distinct from both natural and inherent rights as they are rights one possesses only on the
basis that one is human. He also mentions the place that inherent rights have in
Eudaimonism, a belief that “characterised ethical thought of Greek and Roman antiquity”
(2008:65), which will be addressed later in this chapter. However, important as it is, this
subject is not as crucial for the purpose of this chapter as is the finding of inherent rights in
Christian scriptures, in other words, the origins of justice and its relation to love.
The purpose of this investigation of justice in Scripture is to provide various aspects of
context and content that Wolterstorff (2008:66) uses in his inherent rights theory of justice.
It also serves as a response to various objections to inherent rights talk as well as clarifies
why justice in the New Testament cannot be supplanted by love, as some Christians would
suggest.
It is important to note that there is no singular agreement on the interpretation of justice;
many interpretations exist, which indicates that Wolterstorff’s is only one among many.
O’Donovan quotes an Italian proverb, traduttore traditore, “the translator is a traitor”
(2009:197), in his article for the undertaking of such an interpretation of justice.
Wolterstorff believes justice to be integral to the Hebrew Bible and New Testament, saying
that the writer’s “way of thinking about justice was intertwined with their way of thinking
about God, human beings, the relation of God to human beings, and the proper role of
justice in divine and human life” (2008:66). The focus here will thus be on how he finds
these links in the Hebrew Bible and New Testament, which ultimately will help him ground
his theory of justice as inherent rights. One must, however, note that Wolterstorff does not
explicitly claim the existence of a human or natural rights theory in the Christian Scriptures.
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He merely aims at finding an “ethical framework” that can account for assuming the
existence of such rights and so ground his theory (Attridge 2009:209).

5. Justice in the Hebrew Bible
5.1 Two words for justice
Wolterstorff addresses justice in the Hebrew Bible by looking at four important aspects in
which it plays a role, namely, translation, the quartet of the vulnerable, justice of other
nations and rights. He specifically focuses on the work of O’Donovan and Brueggemann in
this regard. The focus will therefore be on all of these aspects, in order to give a clear
indication of what Wolterstorff concludes about justice in the Hebrew Bible, even though,
as Brueggemann puts it, “[t]he processes of Bible formation are … mostly hidden from us”
(2003:391).
Two words are important when looking at justice in the Hebrew Bible, namely mishpat,
which can be translated as “justice”, and tsedeqa, which is usually translated with the word
“righteousness”, but rather means “the right thing” or “going right”. Together, these words
can be understood as “correct” or “true justice” (2008:69). O’Donovan (1996:39) poses the
sharpest challenge to Wolterstorff with regard to justice in the Scriptures. On this specific
subject of translation he states that “mishpat is primarily judicial performance”, in other
words, mishpat is always an activity that causes judgement to be present, and it has to do
with a litigation context at all times, even though there may be a secondary character
attached to the noun, a character that Wolterstorff (2008:69-70) understands to be a
“redeeming” or “correcting” quality. It is true, however, that most writers do believe the
word mishpat often has to do with juridical judgment in the same way people talk about it
today. Yet O’Donovan believes it has to do with this type of rectifying justice only, and that
primary justice has no place when using that word. Wolterstorff (2008:72) differs on this
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point, saying that one cannot think of primary justice, with regards to social condition, and
injustice along consequentialist lines. In order for rectifying justice to exist, primary justice
must exist along with it. Looking again at what O’Donovan implies, he says mishpat is the
activity where a judge brings to light the distinction between what is just and unjust and
then provides a sentence. Wolterstorff (2008:72) points out that O’Donovan is, in fact,
doing nothing other than making a distinction within the sphere of primary justice. The
accused violates a state of affairs; he violates the demands of primary justice. Thus, in
exercising rectifying justice, primary justice is ultimately presupposed, in other words, as
mentioned before, rectifying justice can only take place along with recognising that rights
have been denied: primary rights. Therefore, ultimately, Wolterstorff does not see a great
significance in restricting the different terms to mean either rectifying or primary justice as
O’Donovan claims, he believes all judgment to presuppose primary justice at core, and so
uses mishpat to indicate both concepts in the same manner the term justice is used today.
With this, Wolterstorff also acknowledges that the meaning of justice goes beyond
linguistic usage, which is where one might mention the beliefs of Ateek and Volf. It is safe
to infer that they too see justice as not merely rectifying, but include the concept of love in
their understanding, as Wolterstorff also does later on. Ateek (2008:165) mentions a
commitment to nonviolence and to not condone injustice, this includes helping others to
undo injustice as well. Volf (2009:26) goes further by saying that in doing so, one not only
enhances the lives of others, but also one’s own flourishing. Ateek and Volf’s ideas of love
that accompanies justice will be discussed further in the following two chapters. Thus, the
vulnerable ones of the Old Testament, i.e., those in severe need of this type of justice, will
be mentioned next.

5.2 Quartet of the Vulnerable
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When one looks at Israel in the Bible, it becomes clear that in the Old Testament the laws
may have been perverted, even if the judges were upright. The needy can be deprived of
justice by iniquitous and oppressive laws. Wolterstorff (2008:73) says that O’Donovan’s
basic description of justice is correct4, but that there has to be an understanding of primary
justice in addition to rectifying justice within his theory. If the question of whether mishpat
is ever used to refer to primary justice in the Old Testament comes up, Wolterstorff
answers yes and then quotes passages such as Isaiah 10:1-2 to confirm his answer. This
leads to his conclusion that mishpat is used for both rectifying and primary justice, just as
our English word, “justice”, refers to both. A second conclusion is that one cannot think in
terms of rectifying justice unless one recognises the existence of primary justice and
injustice (Wolterstorff 2008:75).

Wolterstorff (2008:67) drives this point home by looking at the quartet of the vulnerable in
the Old Testament, namely the widows, orphans, resident aliens and the poor. Where
mishpat is concerned, the focus is normally on this quartet; they are the bottom ones, the
lowly on the social hierarchy, in other words, those belonging to one of these groups are
found to be the most vulnerable. The writers actually take for granted that justice requires
alleviating the plight of the lowly; it is assumed, it is what has to be done. Their arguments
are, thus, generally focused rather on the practice of justice to the quartet. In the Old
Testament, “They did not have to deal with the contention of today that it’s the fault of the
poor that they are poor, and that aid coming their way is charity not justice, for which the
poor ought to be grateful” (Wolterstorff 2008:67). It is also with regard to the quartet that
the issue of a preferential option for the poor in the original law code of Israel might arise,

4

One which states that justice always requires an act of rectification.
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but Wolterstorff (2008:76-77) suggests that Israel did not believe their legal system should
favour anyone according to any standard for the judgment belongs only to God5.

An important question to address is whether social and cultural rights can be more
important than political rights? Wolterstorff (2008:77-78) quotes Brueggemann on the
subject:
the intention of Mosaic justice is to redistribute social goods and social
power; thus it is distributive justice. This justice recognises that social goods
and social power are unequally and destructively distributed in Israel’s world
(and derivatively in any social context), and that the well-being of the
community requires that social goods and power to some extent be given up
by those who have too much, for the sake of those who have not enough.
(Brueggemann 1997:736-737)

Brueggemann believes Yahwism is a form of distributive rights, but according to
Wolterstorff (2008:79), it is not. Some of the injustice that the writers point out is
commutative rather than distributive. Also, some of the systems are perverse, thus,
somewhere between Brueggemann’s point of view and O’Donovan’s rectifying justice
seems to be the right place. When looking at the social condition of the vulnerable and
compare it to that of the rich, it becomes clear that injustice is unequally distributed; the
poor are more susceptible to injustice than the rich. The low ones do not enjoy the goods
to which they have a right to in the same manner the rich do. Injustice is normally an
episode in the lives of the rich, something that might happen at one point, but a daily
5

In this regard, Wolterstorff quotes Deut 1:16–17, which states: “You must not be partial in judging; you
shall not be intimidated by anyone, for the judgment is God’s.”
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condition in the lives of the poor. Their entire “situation is all too often unjust, demeaning
impoverished, voiceless” (Wolterstorff 2008:79).

Now the final point. Discussions of justice and injustice occur in the context of a
variety of different aims and concerns … Suppose one’s aim is the practical aim of
advancing of the cause of justice in one’s society … then one has to make
judgments of priority. One has to decide where lie the greatest injustices and where
lies the greatest vulnerability.
(Wolterstorff 2008:79)

This may very well be why the quartet received so much attention in the writings.
Israel’s religion was a religion of salvation not of contemplation … not a religion of
salvation from this earthly existence but a religion of salvation from injustice in this
earthly existence.
(Wolterstorff 2008:79)

Wolterstorff (2008:79-81) believes it to be necessary that injustice is removed from society;
his account of justice is an account that requires action, not a passive one, which is also
evident here in his understanding of justice in the Old Testament, the focus being on those
who cannot help themselves.
Why this focus on justice for the lowly, one might ask. When one looks for the reasons
behind this, the aforementioned orientation towards deliverance and salvation is clearly
within them. The first reason has to do with the “public remembrance” (2008:79-81) of God
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delivering Israel from the powers of Egypt, and the second has to do with justice being part
of God’s own personal cause. God loves all people, so His command for justice is not an
arbitrary one. Because Yahweh loves His people, Yahweh loves justice. This theme is
evident throughout the Old Testament. Wolterstorff (2008:79-81) quotes Jeremiah 22:16 in
saying that “by doing justice Israel knows Yahweh”. God wants shalom for His people. It
becomes clear that Wolterstorff’s understanding of justice in the Old Testament does
include an active removal of injustice, similar to the beliefs of Ateek mentioned earlier,
especially when it comes to the vulnerable people of society, no matter what causes
people to be vulnerable in the first place. One can now turn to the question of
inclusiveness of this justice, as well as what other nations in the Old Testament were
accountable for when it comes to justice.

5.3 The Other Nations
The question takes us beyond the covenant with and calling of Israel. Are other nations in
the Old Testament also held accountable for doing justice? It can be said that Israel’s
writers believed Israel was a holy nation and no other nation had received litigation in the
same way they did. Doing justice had to be a component of being such a nation. Many
believe that other nations did, after all, not receive the Torah. This point, however, is not
true according to Wolterstorff (2008:83-84). God was in covenant with all nations, even if
all nations did not receive legislation. The writers actually did believe that the other nations
were held accountable to God for injustices. The command of justice extends beyond the
reach of the Torah. The writers assume that the other nations should know better,
something inside them must have an understanding of what justice and wronging
someone means. On this Wolterstorff says:
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While the awareness of the requirements of justice are available to all nations and,
more particularly, an awareness of the requirements of justice for the vulnerable low
ones, false religion impairs that awareness. God’s Torah, issued to Israel but meant
to be heard by all eventually, is a corrective. The Torah formulates in the mode of
commandment the universal requirements of justice.
(2008:85-86)

Yahweh required of the kings that they have a judicial system to protect the people from
being wronged. This is a natural law issue. The writers never suggested, however, that the
“accountability” the other nations have should take the form of legislation, like we find in
the Torah. One can even ask whether God held human beings accountable before the
issuing of the Torah? Yes, indeed. Wolterstorff (2008:86-87) looks at what Novak has to
say on the topic, who then shows that many situations found in the Torah proves this
clearly. For one example, we can look at Abraham and Lot with the destruction of Sodom.
Thus, already before the time of Moses, the awareness existed that God holds human
beings accountable for justice6.

In the Old Testament one also finds what Brueggemann (Wolterstorff 2008:88) calls
“counter-testimony”, suffering people crying out for God to fulfil His promise of justice and
relieve their pain. However, though it is important to note, this does not contribute anything
to Wolterstorff’s (2008:88) reasons for looking at the Old Testament, for he merely looks
for an understanding of justice in the Old Testament.

6

This is further explained in Natural Law in Judaism by Novak, D. (1998). Cambridge: Cambridge
University Press. p. 1.
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We can now turn to the recognition of rights in the Old Testament and ask whether they do
truly exist? Our first inclination would be that we are dealing with a right order way of
thinking. But when one looks at the presence of social victims in the writings, Wolterstorff
(2008:89) strongly doubts this approach. The focus in the Old Testament is clearly on
victims, rather than the violating obligations, a focus not typical in a right order way of
thinking.

Wolterstorff (2008:89) indicates that two crucial themes emerge, namely, human beings
are always held accountable, by God, for doing justice, as well as that God Himself is truly
committed to the cause of justice. And underlying both is once again God’s deep love of
justice7.

Wolterstorff (2008:89-90) explains that if one holds another accountable for treating a third
party justly, that one presuppose that the other already knows what treating her justly
means. So if the other then does not treat her justly, he not only wrongs her, but also the
one who held him accountable, which then means the one also now has retributive rights
toward the other. In the same way, God holds everyone accountable for doing justice,
even if some are not part of the covenant people. Basically, “[t]he normative structure of
justice is assumed to be there already” (2008:89-90). This is what is now clearly seen in
the Old Testament. Wolterstorff (2008:89-90) gives the example of bribing judges. It is not
unjust because God commands that it not be done. It was already that and it is because it
was already that that God includes it among the things that shouldn’t be done.
Commandment is posterior to justice.

7

This topic will be further discussed in chapter 3.
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The same is true for the second theme. “Justice is not reduced to whatever it is that God
holds us accountable for or whatever it is that God loves in human affairs. The concepts
are distinct” (Wolterstorff 2008:90). But what remains unknown is whether the conception
of justice that the writers worked with was one of inherent rights. The focus must thus be
on trying to find indications of the deep structure of justice. Wolterstorff (2008:90-91) looks
at three things regarding this question: the recipient side of rights and wronging, the worth
people have, and whether this possible worth can be a grounding for how people have a
right to be treated. Worth of people is a crucial point in the work of Wolterstorff, for it is
exactly that which will be extended in further chapters with regards to his theory.

Wolterstorff (2008:91) sees the recipient side of justice as central to his theory, based on
the possibility that one can wrong God by not treating others justly as He commands. In
other words, God is deprived of that to which He has a right. It would therefore be accurate
to assume the presence of rights and justice within the acts of divine forgiveness and
divine anger, for in order to be angry or to forgive, there has to be an understanding of
what it means to be wronged; to be treated unjustly. One cannot forgive someone unless
one realises that the person in need of forgiveness has done something wrong.

One forgives the person who has wronged one. In being wronged, one acquires
certain rights of retribution. To forgive the person who has wronged one is to forgo
claiming some or all of those rights.
(Wolterstorff 2008:93)

Wolterstorff argues as follows:
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So now consider these two rights: the right God has to hold us accountable to
himself for doing justice and the right God has against us to our obeying him when
he exercises this prior right and does in fact hold us accountable. Surely God does
not have these rights on account of some norm that applies to him! They are not
conferred upon God. They belong to God inherently; they came along with what
God is and what God does.
(2008:94)

Israel’s writers believe God has these rights as grounded in His excellence, therefore, they
did, in fact, recognise inherent natural rights.

Right order theorists will say that this still does not assume that human beings have
inherent rights. The writers only assume God has them. Again, the question has shifted,
this time from the existence of inherent rights to whether inherent human rights exist.
Wolterstorff (2008:95) addresses the question of whether people have a worth that could
serve as platform for having human rights. And surely the Old Testament overflows with
human worth, “[t]he proscription against murder is grounded not in God’s law but in the
worth of the human being. All who bear God’s image possess, on that account, an inherent
right not to be murdered” (Wolterstorff 2008:95). One can see this idea evident in the
Hebrew writings and so Chrysostom8 was not mistaken when he said, “means of
sustenance belong to the impoverished person simply on account of his being human”
(Wolterstorff 2008:95).

8

This can be further explored in Roth’s translation of On Wealth and Poverty, originally written by
Chrysostom (1984).
43

Stellenbosch University http://scholar.sun.ac.za

To summarise then, what one can take away from this section regarding rights in the
Hebrew Bible is the following: It becomes clear that the inherent rights conception and
justice, even if it is at a basic level, can be found in the Hebrew Bible. It is seen not only in
translation and laws, but also in the call to uplift the low ones, those who suffer. It is not a
right order conception like some might assume; God has rights inherently, because of His
worth, and in the same way people also have rights grounded in worth, even if this is seen
only at a basic level, for Wolterstorff merely aimed at finding the understanding of justice in
the Old Testament, in order to add to his theory. In the next chapter this will be explained
in depth. It also becomes clear in the last section that the commands regarding justice and
treating others justly are not only directed at Israel, but to the other nations as well,
something that transcends timelines and is still applicable today, which one can also bring
into a South African context where injustices are still all around, something that will be
elaborated on in the last chapter, once Wolterstorff’s account of justice has been further
explained. With this in mind, the focus can shift to examine whether similar evidence is
found in the New Testament regarding the understanding of justice and how this adds to
Wolterstorff’s account.

6. The New Testament
In this section the focus will be on the New Testament to look at what one can find about
justice. Even though there are many people who believe that love has become a
replacement for justice in the New Testament, Wolterstorff clearly sees how injustice and
justice are central themes and should not be drained of meaning and simply replaced by
love language. Rather, he points out the importance found in the connectedness of love
and justice, which will be elaborated on in the next chapter.
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Firstly, it is important to note that on this subject it may seem Stanley Hauerwas posed a
strong challenge to Wolterstorff by saying that “justice is a bad idea for Christians”
(1991:45). He claims, “… the current emphasis on justice and rights as the primary norms
guiding the social witness of Christians is in fact a mistake” (Hauerwas 1991:46). These
are now infamous statements that some have taken to indicate, on the surface, that the
church still wants to play a part in decision-making, because societies are moving away
from its control, resulting in Christians losing their ability to hold God’s demands before
those of society (derived from the late understanding of justice that is a more secular one).
However, Wolterstorff rather, and more accurately, takes the statement of Hauerwas to
mean that “… the vocabulary of justice and rights has been so corrupted by its use in the
“larger social order” that Christians should refuse to use it; it cannot be redeemed”
(2008:97). Although Wolterstorff himself does believe that the language of justice in the
New Testament can be redeemed from the secularist use thereof and should not be
separated from God. This, in the end, shows that Hauerwas should not be looked at
through the wrong lenses, and that what he does truly mean is a crucial statement, yet
Wolterstorff (2008:98) disagrees on the subject and elaborates on why he disagrees by
also addressing other oppositions in the section to come.
Another strong opposition to Wolterstorff in this regard is Anders Nygren9. According to
Wolterstorff (2008:99), Nygren launches an attack against justice in the New Testament,
one that can be seen as the most radical. He believes that love in the New Testament,
ascribed to God and directed toward all people, in other words agape, can be defined as
gratuitous benevolence10. This central idea of his was widely accepted in the 20th century,
even though the rest of his work has mainly been dismissed. Nygren further explains that
justice cannot motivate agape, because agape cannot be motivated in the first place; it
flows from God, through us, towards our neighbour. If love is motivated it cannot be agape,
9

The Swedish Lutheran theologian, who is best known for his now classic book, Agape and Eros, 1932.
See Agape and Eros by Nygren, A. (1932).

10
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but rather eros or nomos, just like God does not forgive us because it is a requirement of
justice because of some worth we have, but because of His love for us. God’s love is
antecedent to our worth; the worth we have is bestowed on us by His love. Nygren
believes that even though justice recognizes our worth, it is created by agape. Nygren so
strongly opposes justice because of its requirement element; God does not act on grounds
of requirements, but generosity. This is also the type of love that he prescribes for all
people, a love free of eros and nomos, since both of them seek to enhance one’s wellbeing.
Another element appears with regards to love, which Nygren does not discuss; that of
attachment, with one’s children for example. However, Wolterstorff (2008:104) believes
Nygren would dismiss such love on the grounds that it is conditional love and agape can
never be conditional. Our love for God also cannot be agape, given that it has been
motivated precisely by God’s agapic love for us. Nygren, in such a case, prefers to speak
of faith, since he has no specific form of love that conforms to our love of God.
To summarise, Nygren’s conviction is that agape in the New Testament basically
translates into gratuitous impartial benevolence. Even though no one is worthy, Jesus still
enters into fellowship with the sinners. Wolterstorff (2008:104-105) quotes Nygren
(1932:86), saying that he does so “against every attempt to regulate fellowship with God
by the principle of justice”. Nygren believes that agape conflicts with any act of bringing
justice about. He is strongly against the order of justice.
Nygren makes a few good points with regards to justice, but Wolterstorff clearly indicates
that his position on the subject internally contradicts itself. Nygren claims that people
should forgive one another in the same way God forgives people, not out of requirement or
for the enhancement of our well-being, but from the agape that we have received.
However, Wolterstorff explains that one cannot forgive in the first place, unless one
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recognises that one has been wronged, as mentioned before. Forgiveness presupposes
justice in that sense. Once again, one can only forgive within the bounds of certain
conditions, that of being wronged. Upon being wronged, one acquires certain retributive
rights, and it is the forgoing of these rights that accompanies forgiveness. In the words of
Wolterstorff (2008:107), “Justice-blind love cannot forgive”.

Nygren might reply by agreeing to all this, but nevertheless argues that justice does not
require forgiveness and therefore, one person forgiving another does not imply the one
was motivated by what justice requires. This is fine in the eyes of Wolterstorff, but means
that Nygren should have phrased his attack on justice differently, saying that being
motivated by justice is the issue, not justice itself. Also, the concept of agape alone is not
enough to supply an ethic; a form of application needs to accompany it. The majority of
those belonging to the agapist movement in the 20th century agreed upon the idea of
“equal regard” as standard for application, in other words, seeking to enhance every
person’s well-being in every situation. This meant never harming anyone, yet, never
harming anyone was not necessarily the best decision, given that people sometimes
needed to get hurt in order for certain life goods to be established in their lives. And so,
such a worldview could at times even abet injustice. These explanations show us why
Wolterstorff (2008:108) believes Nygrenism to be untenable.

The concept of love supplanting justice in the New Testament, which many believe to be
true, poses a great challenge to the purpose of Wolterstorff’s work. If justice in the New
Testament cannot be found, and Wolterstorff aims at grounding justice in inherent rights,
then inherent rights will also not be found in the New Testament. Therefore, Wolterstorff
shows that inherent rights can, in fact, be found in both Old and New Testaments and was,
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even then, used as grounding for justice. He thus also proves false the idea that love has
supplanted justice in the New Testament.

In his opposition against Nygren, Wolterstorff used the main argument that forgiveness
requires an awareness of justice, being wronged in other words, so here he will confront
Nygren’s idea of supplanting justice with love by using the actual New Testament text.
Wolterstorff (2008:108) looks specifically at love and justice in Romans, the book that has
been used for both those de-justicising the New Testament and those who oppose it. Even
though it would be ideal to also include the letters of Paul in this study, Wolterstorff
believes Romans will suffice for this purpose. The Gospels are also important with regards
to this theme. Wolterstorff consequently explores Luke-Acts in depth.

In order for this study to reach its full potential, the same two themes regarding justice
found in the Old Testament must be explored in the New Testament, namely that human
beings are always held accountable, by God, for doing justice, as well as that God Himself
is truly committed to the cause of justice. The latter theme is taken a step further, however,
with Jesus now being the one who initiates the reign of justice. He himself becomes a
victim of gross injustice, which ultimately means that God joins the victims as well
(Wolterstorff 2008:110).

One also finds an expanded version of justice toward the lowly in the New Testament. The
wronged are dealt with not in terms of charity but in terms of justice. Attridge (2009: 210)
explains this further in saying that the beatitudes found in Luke is similar to the prophets
with regards to people being owed certain things in life and that this must be evident to all
48

Stellenbosch University http://scholar.sun.ac.za

people, which offers great support to Wolterstorff’s idea of inherent rights found in the
Gospel. The New Testament not only sees justice as something inaugurated by Jesus but
also gives us a better understanding thereof in the theme of social inversion11. The
metaphor found in the Old Testament about the low ones being lifted up is expanded in the
New Testament; not only should the low ones be lifted up, but the high ones should also
be brought down. Justice requires social inversion, a critical theme in Wolterstorff’s work.
This does not mean, like Nietzsche said12, that those at the bottom envy those at the top
and so the inversion should be forced, instead, it means that those who are arrogant and
greedy must let go of those mind-sets so that justice can be recognized and implemented.
One finds the key to this idea in the words of Jesus, “all who exalt themselves will be
humbled and those who humble themselves will be exalted” (2008:123). In other words,
Jesus is not against the rich as such, but against religious exclusivism of the time; where
the rich and powerful do not allow the sick and poor to take part in religious events. This is
also how we can understand Jesus healing all who are deaf, blind and lame; he restores
the outcasts to Israel. Jesus shows no partiality among the poor, sick and humble. Jesus
himself inevitably falls victim to injustice, the event that becomes integral to the story
(Wolterstorff 2008:123-129).

Looking at the two themes again, human beings are always held accountable, by God, for
doing justice, as well as that God Himself is truly committed to the cause of justice, the
latter theme is given a new development in the New Testament. Wolterstorff has already
shown us that God does indeed have inherent subjective rights, for he can be wronged

11

It is not only the lowly that will be lifted up, but the mighty will be brought down as well. The social
hierarchy in terms of high and low is important in the New Testament, where the Old Testament more often
referred to the centre and the outskirts of social status.
12
“The greater the will, the higher the stakes, and even the weakest can ‘steal by secret paths into the castle
and even into the heart of the more powerful’” Gane, L. (1997). Introducing Nietzsche. Malta: Gutenberg
Press.
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when injustice is present, but what about humans? The question is now whether we have
such rights as well.
Wolterstorff (2008:130) turns to the New Testament once more. First of all, in the act of
forgiveness, subjective rights are presupposed, as mentioned earlier. Yet Jesus takes
forgiveness a step further, “Jesus regards our willingness to forgive those who wrong us
as a manifestation of the repentance that God requires for his forgiveness of those who
wrong him” (Wolterstorff 2008:130). In this way, it becomes clear that if one forgives, one
will be forgiven. Peter asks Jesus about forgiveness, using the phrase: when someone
“sins against me”, which can safely be translated as “wrongs me”13, according to
Wolterstorff (2008:131), upon which Jesus replies that humans should forgive as many
times as forgiveness requires. This type of forgiveness that Jesus mentions actually goes
beyond merely presupposing subjective rights and says something about the worth of
people, which are worth more than the birds in the sky or the sheep in the fields. He does
not, however, say precisely what that worth is or whether it is worth that humans qua
humans have. Although, one can speculate that it has something to do with bearing the
image of God. Jesus uses the worth of people to explain God’s loving care for every
person and why Jesus himself heals the sick and broken. It is also safe to infer that this
worth is what lies behind Jesus’ practice of no partiality among the vulnerable. It is also
clear, when looking at the New Testament, that not only justice and inherent rights are
evident, but also, and perhaps most important, love. Rights are present because human
worth is present, and this is taken further when discussing the relationship between justice
and love in the next chapter.

13

This indicates that justice is at the centre of the issue regarding forgiveness.
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In sum, what one can take from looking at justice in the New Testament, as well as
Wolterstorff’s discussion thereof, is that forgiveness plays a central role in the recognition
of justice, which is also what Wolterstorff uses to show that Nygren’s theories contradict
themselves. Forgiveness presupposes justice. Wolterstorff also opposes the idea that love
in the New Testament supplants justice and uses forgiveness again to explain why.
Wolterstorff believes that in the New Testament it is Jesus who initiates the reign of justice,
as he himself has become a victim of injustice. This thought links with the two central
themes Wolterstorff uses in discussing justice of the Hebrew and Christian Scriptures,
namely, that human beings are always held accountable, by God, for doing justice, as well
as that God Himself is truly committed to the cause of justice. In the New Testament,
justice toward the lowly and vulnerable is expanded and the concept of inherent rights is
also evident. Wolterstorff also shows how justice is the reason why Jesus opposes
religious exclusivism and why he shows no partiality. Yet, the forgiveness that Jesus
mentions goes a step further than merely presupposing rights and, in fact, tells about the
worth of people and the loving care that will be explained in the next chapter.

7. Concluding remarks
In this chapter it has become clear that widely believed ideas about inherent rights have
had a negative impact on the perceptions thereof14. Wolterstorff, who opts for justice as
inherent rights and opposes the right order option, has clearly uprooted the abovementioned ideas and thus did away with previous negative connotations attached to it.
Wolterstorff believes that with the new understanding of the development and formation of
inherent rights, its relevance as conception of justice can receive a greater emphasis,
14

Prominent among the ideas and movements that have influenced the emergence of Western human rights
is the Reformation. John Witte clearly explains the great influence of John Calvin and Calvinist figures in
shaping the human rights of today. Witte states that he aims to show how “a number of our bedrock Western
understandings of civil and political rights, social and confessional pluralism, federal and social contract, and
more owe a great deal to Calvinist theological and political reforms” (2007:xi-xii).
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especially with regards to the origins of inherent rights language found in Hebrew and
Christian Scriptures, given that these connections bring the conception into theological
ideas of justice; God is just; God commands justice and so on. This then also indicates
how Wolterstorff can move on to develop a theistic account of justice, which will be
explored in the next chapter. This chapter serves as proper foundation for the question of
finding the relevance of Wolterstorff’s account of justice within a South African context, for
the reason that it not only takes other conceptions of justice out of the equation, but also
shows a concrete and positive development of the inherent rights conception. This has not
been an exhaustive critique, but a brief explanation of how Wolterstorff works to disprove
certain beliefs that places inherent rights in a negative light, shows the true roots of the
inherent rights conception, as well as why right order conceptions cannot serve as an
adequate framework for rights and ultimately for justice, a task that one can safely say he
has succeeded in. In the following chapter then, the grounding of inherent rights will be
explored, as well as that to which one has a right, how Wolterstorff bases rights in the
worth of people, and also the very important correlation between love and justice.
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Chapter 3
Justice and Love

1. Introduction
In the previous chapter it became clear that Wolterstorff has uprooted certain longstanding opinions with regard to the origins and development of justice as inherent rights.
Wolterstorff explains precisely what the term “justice” means and how his theory provides
an inherent rights grounding thereof. He also rids the inherent rights theory from negative
connotations by showing that the roots of those opposing beliefs were, in fact, false.
Wolterstorff shows how justice as inherent rights are, at the very least, present in both Old
and New Testaments (as well as with the Church Fathers) and so did not form part of the
nominalism or individualism of the 14th century and Enlightenment, respectively.
Since Wolterstorff’s theory of justice as inherent rights has been carefully explained, one
can turn to what accounts for having inherent rights, what grounds them, as well as what
those rights entail. Thereafter the focus will be on the crucial relationship between justice
and love that forms a very important part of Wolterstorff’s theory. All this will transpire in
this chapter. The next chapter will focus on what precisely are the implications one can
draw from the work of Wolterstorff in a quests to oppose injustice, with regards to the
Christian faith.

2. Grounds for Having Rights
In his book Until Justice and Peace Embrace, Wolterstorff states something important
about social structures of the past, saying that “England’s laws and England’s institutions
are not the laws and institutions that God wills” (1983:9). Even though he comments on
past societal structures in this passage, England’s specifically, the same idea can be
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drawn when looking at the universal grounding of rights. Certain attempts at grounding
rights may not necessarily be attempts along the lines God intended15, or even along lines
that do not crumble under critique. Wolterstorff sets out to explore the foundations of
inherent rights.
On this matter, Wolterstorff says, “[w]e are trying to understand rights. What is it about
certain of one’s life- and history-goods that accounts for the fact that one has an inherent
right to those goods, whereas to others, one does not?” (2008:264). What is this all based
on, grounded in? This question will briefly be explored in this section, with specific focus
on obligations or duties. The objective, once again, is to briefly and clearly state what
Wolterstorff’s theories on the specific subject entails, and not to offer an in depth critique
thereof, given that the purpose of doing so lies in what value Wolterstorff’s theories of
justice can actually have; the implications thereof. Therefore, this must be kept in mind
throughout the chapter.
First of all, various scholars believe that one can ground inherent rights in duties; therefore
it is imperative to look at what Wolterstorff states about doing so. He believes that there
are some duties we have where there is no correlative right to us performing those duties.
He (2008:267) also goes on to say that rights cannot be grounded in duties, and that no
account of obligation is suitable for grounding rights, which ultimately affirms his claim that
the right order conception, mentioned in the previous chapter, falls drastically short when
searching for an account of justice. When unfolding such claims, one can begin by turning
to the divine command theory. “[T]he divine command theory purports to tell us where
obligations come from but does not purport to give us an explanation of the required
15

One can note here something that Martha Nussbaum brings to light in her book Sex and Social Justice. She
mentions that there are two theses on which political liberals place great emphasis, namely that religious
liberty should be of great priority in a political regime as well as that people have other rights that should not
be violated, such as freedom to move, freedom to speak, etc. However, on various occasions, the rights that
people possess have been denied based on religious choices, e.g. the Nazi regime, in other words, injustice
within political regimes (1999:81-82). In some cases, even rights like equal dignity have been denied citizens
based on something trivial such as skin colour. These are clear examples of the flawed grounding for human
rights that Wolterstorff aims to counter.
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ingredient within obligation. It is not the project … to develop an account of the nature of
obligation; the project is the more limited one of determining whether rights are grounded
in duties” (Wolterstorff 2008:267).

Wolterstorff (2008:268-270) draws the conclusion that social requirement accounts are
untenable as grounding for inherent rights, for he believes that, given that one cannot
actually prove the divine command account, rights cannot be grounded in duties. This
must be outlined briefly.

Issuing a command generates a standing obligation in the

commanded, if all the required conditions are present, e.g. permission-right to do so and
the claim-right to be free to do so, in other words, the standing rights, as well as the
command being a well-formed command. The standing rights and obligations that one has
to be able to command did not arrive with the command itself; they were already present.
The rights and power to generate obligation come with the office of the commander, e.g. a
general and his troops. These are rights intrinsic to a certain office. This is how commands
generate obligation.

The divine command account extrapolates that all moral commands and duties ultimately
come from God, even if that is not necessarily what the Scriptures say on the topic. But
this idea is inconsistent, for the reason that humans can command one another as well,
generating obligations. The theorist might argue then, that such commands are not moral,
which Wolterstorff (2008:272-273) completely disagrees with, saying that many of them
are in fact moral; one merely has to look at how a child obeys a parent. The theorist might
then go on to say that God actually also commanded us to obey our fellow human being,
which ultimately leads Wolterstorff (2008:272-273) to ask who is commanding us to obey
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God’s commands ad infinitum, thus showing an initial objection to the divine command
theory.

A second objection comes with the question of why a person is obligated to do what God
commands? One can say it is based on God’s office as God, but that presupposes
standing rights and obligations again, which then in turn means the obligations were not
generated. The theorist would say that there are no standing obligations, which would
mean it is just brute fact to obey God’s command, leaving one with a vague and
unexplained concept. This would also result in there being no basis to ground rights in
duties (Wolterstorff 2008:274-276).

Furthermore, Wolterstorff (2008:277-281) strengthens his argument by stating that
commands cannot, in the first place, generate obligations out of nothing; there needs to be
a presupposed normative context present. Adams16 suggests that there exists a sociallinguistic practice of giving and receiving commands, like there are rules of etiquette, and
therefore, they should be obeyed as stipulated by the rules of practice, providing the
command was well-formed. Yet, requirements are distinct from commands. Even if, by
violating requirements, one can still violate moral obligations, commands always involve
someone commanding, a person, and in disobeying that person when one is commanded,
one wrongs that person.

16

Adams refers to this in his book Finite and Infinite Goods: a Framework for Ethics.Wolterstorff uses
Adams as an example of someone supporting a command and obligation theory, which Wolterstorff
ultimately opposes.
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My view, if in short, is that not only is standing obligation to obey God by performing
such acts as he may command a moral obligation; the much more general
obligation, to obey persons in general by performing such acts as they may enjoin
on us with well-formed commands, is also a moral obligation.
(Wolterstorff 2008:281)

Furthermore, Wolterstorff believes that in the end “every moral authority account of the
principles of moral obligation will fall prey to the same objections” (2008:281), as
mentioned earlier.
To continue the brief explanation of obligation, one must also look at different aspects
thereof, including standing rights, standing obligations, and promises. A promise works
opposite to a command; the person promising generates standing obligation in herself,
providing she is of the right office to do so. Wolterstorff (2008:282) states that if one
concedes this is indeed true, then it must be true that God also has standing moral
obligations towards one, since He has made promises, but many would disagree
… because of the tendency, lodged deep in the tradition, to think of morality
as consisting ultimately of principles of obligation to which moral agents are
then subject. How could God be ‘subject’ to such principles? The suggestion
that I develop … is that it is a mistake to think of morality this way. The
application of the points made above to social agreement accounts of the
principles of moral obligation will now be obvious. We do indeed generate
obligations in ourselves, and thereby rights in those to whom we obligate
ourselves, by making promises, agreements, and the like. But such
generation cannot occur in a normative void.
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(Wolterstorff 2008:282-284)

In this extract one can see that Wolterstorff places great importance one grounding one’s
beliefs. He believes a system of mere obligation is an untenable one. This normative void
Wolterstorff refers to is a lack of grounding for rights, and it is a solid grounding that is
needed for any system to work successfully. Bernstein (2009:227) mentions also that
Wolterstorff’s argument here, about the divine command theory, and others like it, “that
appeal exclusively to the idea that human beings are created in the image of God”
(2009:227) fails, and it is done possibly in opposition to many Christian scholars. This
statement makes the topic at hand a truly new and deep exploration of the grounding of
rights.

In this section, up until this point, it has become clear that, according to Wolterstorff, rights
cannot be grounded either in duties or in the divine command theory alone, as many would
prefer to do. However, grounding for rights that does not fall prey to the same critique
responsible for bringing other grounding attempts down, is necessary for an adequate
account of justice. And thus, with the obligation-based theory out of the way, Wolterstorff
can ultimately find such grounds in respect for worth, which will be addressed further on.

2.1. Rights and Worth
At this point it is important to review the basic structure of rights, before moving on to
address the aspect of worth mentioned in the previous section. Freedom rights in general
take the structure of doing or refraining from doing a certain action, other rights, such as
benefit rights, take another structure, and nature cannot wrong anyone. Thus it is clear that
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“[j]ustice and injustice are inherently social” (Wolterstorff 2008:286). One can only be
wronged through the doing or restraint from doing an action on the part of another person
or persons. However, one does not have a right to all life-goods, even if it would enhance
one’s flourishing (Wolterstorff 2008:285-287).

The sort of account needed in this project of grounding is a moral rights account, with
focus on primary rights. Within this sphere “we are looking for an account that will explain
and illuminate both freedom rights and benefit rights, both natural rights and socially
conferred and linguistically generate rights, both inherent rights and conferred rights”
(Wolterstorff 2008:287). This section will focus on the situations in which one has certain
rights when in others one does not, and it also has to explain why one responds in certain
ways when rights have been violated. “What we will now be seeing is that rights emerge
from a certain interweaving of life- and history-goods and evils, on the one hand, and the
worth of human being, on the other” (Wolterstorff 2008:288). This understanding will then
help in developing the necessary grounding needed for Wolterstorff’s account of rights.

Firstly, however, one needs to look at one preliminary point, which is that rights can, in
fact, be violated for noble reasons. Yet even with the best of reasons for violating rights,
rights trump. Rights even trump flourishing (Wolterstorff 2008:291). This especially is true
with conferred rights; for example, if an athlete wins a race, then failing to give that person
his prize, even for the most noble of reasons, one actually wrongs him, regardless of which
of the athletes are nicer people. It is this wronging that becomes the source of rights. The
important element that comes to light in this social situation is the violation of trust. What
Wolterstorff (2008:293-295) draws from this is that “[i]f this is correct, then underlying
every socially conferred right is a natural right; for our right not to have our trust betrayed is
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a natural right, not a right we have on account of the action of human beings. Or if some
strange piece of legislation does confer the right on some people, they would have had the
right even if it had not been conferred” (Wolterstorff 2008:293-295).

Accordingly, in this section it is clear that although rights can be conferred by legislation, a
person would have some rights even if such legislation were not in place. It is the violation
of trust that underlies disregard for rights, and rights always trumps, no matter what the
social situation. This is an important section for Wolterstorff’s account of rights, as the
indication that certain rights are present even without legislation will make it necessary for
him to find a reason for this that can in fact ground his account.

2.2. Respect and Worth
The previous statement indicated that wronging someone has to do with not respecting
their worth, breaking an underlying trust, in other words. Wolterstorff discusses this type of
respect in detail, in order to explain fully what rights are, especially with regard to his
theory of rights as grounded on worth. The focus in this section will thus be on briefly
illuminating important aspects of respect, which will help with later understanding how
Wolterstorff’s theory is relevant in society today, specifically within a South African context.
The respect-disrespect import of actions is what Wolterstorff explores in this regard, and
will thus be explained.

First of all, disrespect is active by nature and it is not always lack of respect (although in
some cases it might be). Similarly, disrespect does not have to be a manifestation of
feelings, because treating someone with disrespect is not the same as acting out of
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disrespect, given that the former always causes a person to be wronged, as it is not in
accordance with what the worth of a person requires, whereas with the latter it might not
always be the case. There are some cases in which a person can believe she has or has
not been treated with disrespect, whether or not her beliefs are factual; in other words,
someone may believe they require a certain type of respect in a given situation, yet their
belief might not be actual case. Furthermore, illocutionary acts, such as ordering someone
to do something or promising someone something, can in fact generate respect or
disrespect, depending on what has been ordered or promised, and whether such a
promise has been kept. With this it becomes clear that respect is a contextual matter, yet
disrespect is mostly directed in the form of an action (Wolterstorff 2011:297-300). This
respect-disrespect element of behaviour finds its roots in human worth, making it a critical
topic for the purpose of this study. Therefore, worth as such also needs to have a clear
explanation. As Wolterstorff puts it:

All about us are things of excellence, among them human beings, and human lives
and histories. Human lives and histories vary in excellence; some are more
flourishing than others. Likewise, human beings vary in excellence. Some excel in a
particular respect; some excel overall. A principle underlying our discussion in this
chapter is that one is never to treat a human being as of less worth than she is in
the relevant respect. But the same is true for the states and events that comprise a
human being’s life and history; one is also not to treat those of less worth than they
are. And these are just two specifications of a fundamental, all-embracing principle
for human action: one is never to treat anything as of less worth than it is.
(Wolterstorff 2008:303-304)
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This passage closely relates to what Michael Rosen says about human dignity. A person’s
dignity requires certain treatment from others that is not harmful or degrading in any way.
Furthermore, his humanistic position, corresponding to that of Stephen Raz17, includes the
respectful treatment of dead bodies or other object of worth, something Wolterstorff
endorses when he says lives and histories are all to be treated in a way worth requires.
Worth extends beyond the living. One can now further look at this type of worth,
specifically human worth.

2.3. Specific focus on Human Worth
By looking at the fittingness between the respect-disrespect import of actions mentioned
earlier and the worth of human beings, Wolterstorff concludes that some people can treat
others with disrespect without regarding it as disrespectful in the first place, because they
believe those people do not in fact have the amount of worth that would make such a thing
disrespectful18. These types of decisions are made rather with, what is perceived as, the
greater good in mind than the worth of the person. Therefore, determining whether or not
the respect-disrespect import will fit the worth of a person, one must take many things into
consideration and make all the necessary comparisons.

On this subject it is important to look at the characteristics of rights, as it will help illuminate
a path to successfully ground these rights. Wolterstorff (2008:306-307) claims there is
another principle that can help one better understand the trumping principle of rights,
where a right always trumps the other elements, as mentioned earlier. A trump card does
17

“Raz writes: To simplify discussion I will endorse right away the humanistic principle which claims that
the explanation and justification of the goodness or badness of anything derives ultimately from its
contribution, actual or possible, to human life and its quality” (Rosen 2012:130).
18
This is an important element that has been distorted in South African history, which has ultimately left the
people in various states of injustice, as is still evident today.
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not devalue the other cards. Their value is not brought into the picture in the first place.
This is where the other principle then comes in, stating that having a right to some good
boosts the value of that good. This is called the boosting principle, yet Wolterstorff
(2008:306-307) finds it untenable. The boosting principle suggests that it is acceptable to
break someone’s trust, if many other life-goods are the result. This principle also suggests
that rights can be over-ridden when all other goods are taken into account; in other words,
one has to consider the entire package in order to see if a person has been treated with
disrespect. Now the question is: how can one say the entire package is of more
importance than breaking someone’s trust when no one has a right to the consequences,
to the goods that result. The only right is that of the trust not being broken. It is similar to
adding zero to one; only the one is of any value in the first place. This then indicates that
the respect-disrespect import that claims to take the entire package into consideration is
ultimately untenable, given that the rights of even one person can trump such an
approach, leaving the grounding of rights once again open. So, to reiterate, the grounding
of rights cannot be found in duties or the divine command alone (as mentioned earlier). In
addition, the characteristics of rights, specifically as trumps, call for a certain respect.
However, this section has shown that the dimensions of respect fall short in various areas
with regard to grounding rights and thus, a further exploration into Wolterstorff’s thought is
needed in order to find a more adequate grounding of inherent human rights.

2.4. The nature and grounding of natural human rights
“… I explain what I take natural human rights to be and what we are trying to do when we
try to discover how they are grounded” (Wolterstorff 2008:311).
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A human right is a right attached to being a Homo sapien. Wolterstorff believes that within
human rights there are very few positive rights. He also mentions that “… not only are the
two ideas, human rights and universal rights, distinct ideas; there can be human rights that
are not universal rights” (2008:316). He then goes on to explain Natural rights. Natural
rights are those rights we have, even if nothing conferred them on humans, as mentioned
previously. God confers certain rights on us. Standing rights are also natural rights
(inherent natural rights), and inherent rights are not conferred, but find grounding in our
worth. Inherent rights and human rights are not at all the same thing, “[t]he recognition of
natural human rights was an achievement wrought against impulses deeply ingrained in
human beings” (2008:319). This is a brief explanation of the different types of rights, one
that will be greatly expanded on in following sections of this chapter. However, this brief
explanation in the next sections is important in the task of looking at how human rights are
grounded.

2.5. Grounding Human Rights in Being Human
With the failure of previously mentioned attempts, one can turn to the status of humans for
a possible grounding of rights. Rights humans have are attached to a certain status they
have which in turn is attached to a certain worth they have.
Its worth supervenes on its having certain properties (capacities, activities, etc.) or
standing in certain relationships. The attempt to show that human rights are
grounded in human dignity is thus the attempt to pinpoint some property or
relationship whose possession by all human beings gives them all a certain worth –
some property or relationship on which worth supervenes.
(Wolterstorff 2008:319-320)
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Some scholars believe human rights foundationalism is outmoded. However, in many
cases this is because people do not believe human beings have a nature in the first place,
but that human beings would still have the status of being a human even if they do not
have that nature. Wolterstorff (2008:319-321) does not agree with such beliefs, for it would
mean that human beings only have a certain “look” instead of a worth, and that would not
be enough for grounding rights. The sort of property needed for grounding rights is a nondegreed property that all human beings possess; it may be relational or not, this property
is once again what Wolterstorff could not find in the respect-disrespect import, the divine
command account, or in various obligations. Thus he sets out to find it elsewhere, turning
first to the secular theories.

2.6. Is there possibly a secular grounding of human rights
Many, like Nietzsche, are sceptical about any type of objective basis, religion included, for
morality. Wolterstorff refers to one of these sceptics, Jonathan Glover, who believes that
humans should create their own morality for it to have a more solid chance of survival. A
gentle morality is what Glover asks for. However, it becomes clear, when looking at
history, that people have and will create their own morality, a hard morality like
Nietzsche’s, not the gentle one that Glover proposes, and such a morality would remain
precisely what it is, a human creation. Therefore, the conclusion is reached that “[i]t is
impossible to develop a secular account of human dignity adequate for grounding human
rights” (Wolterstorff 2008:325). However, it does remain important to explore these various
secular attempts in order to fully understand why they fail as grounds for human rights and
why Wolterstorff then also grounds human rights the way he does, in the worth of humans,
which will be the focus in the following section.
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Wolterstorff addresses three main secular theories of grounding human rights, that of
Kant, Dworkin, and Gewirth, which will be elaborated on.

Grounding human rights in human dignity is called the capacities approach. Kant
(Wolterstorff 2008:325-328) gives a good account of this. More recently, Amartya Sen19
also takes this approach. Kant proposes that there are three capacities every human being
possesses to a certain degree, namely, animality, humanity, and personality. Now, one
can compare humans in terms of wealth, skin colour, intelligence, etc., but that has nothing
to do with a person’s worth. The centre of Kant’s attention is focused on the capacity for
rational agency. Kant believes that even though the capacity can vary in degrees, all who
has even a glimpse of it is considered an end; in other words, this is what accounts for
humanity, no matter how much of this capacity one has. Wolterstorff (2008:325-328) raises
an important question in this regard. Why then do people who have more of the capacity
not have more worth? Kant believes that possessing the dignity of humanity means the
amount of capacity one has does not apply to worth.

According to Wolterstorff (2008:330-333), Kant’s proposal does not work, precisely
because not all human beings have the capacity of rationality. One might consider looking
at Kant as saying that even beings who did once possess the capacity or who can possess
it upon maturity is included, yet, this too falls short, for there are still some people who

19

Amartya Sen develops an intriguing capacities approach, specifically in Part 3 of his book An Idea of
Justice (2009). This approach actually incorporates looking at every situation holistically. He believes
various components can play a role in diminishing certain capacities or even the potential for capacities, such
as poverty, hunger, or mental illnesses, which he then brings into consideration with his approach, in other
words, opportunity, and not only achievement, is as important aspect in his work. Sen also places great,
although not superior, value on reasoning when dealing with every situation and believes it also has a place
in situations where justice is questioned. However, enriching as this modern day theory on justice is, though
mentioned only very briefly here, it remains a capacities approach and thus it too falls prey to the critique
Wolterstorff has explained for capacity theories.
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never had it, nor will they acquire it. Is this property then truly grounds for great worth?
Another aspect worth considering is that there are certain animals in possession of this
capacity to some level. With all this brought into consideration, it is clear that Kant’s
account, and others like it, is untenable. It is important to note, however, that even though
Wolterstorff (2012:80) believes the rationality aspect of Kant’s theory is what makes it
untenable, the human dignity aspect remains a crucial one. According to Rosen, the
inviolability of human dignity can be traced back to Kant, this specific idea that a certain
value requires certain treatment. It is here

where Wolterstorff says that the worth of

people is what accounts for them having human dignity and ultimately rights. When one is
not treated with dignity, one is wronged. Dignity is linked to worth. When Kant states
precisely that people are not to be treated as means but always as an end, it is a
testament of unconditional value, worth. Because of the dignity of humanity, people are
never to be treated as object. This aspect of Kant’s thought relates strongly to the worthbased approach Wolterstorff ultimately takes as grounding for rights. So even though the
foundation of rationality, which Kant uses in his approach, falls short in the eyes of
Wolterstorff, the crux of his approach, treating people in a certain way because of a certain
value, remains a crucial one. It is thus also safe to say that worth always incorporates
human dignity.20 This will be discussed further in the final chapter. Firstly, however, one
must look at the last approach Wolterstorff discusses when trying to ground rights,
Dworkin’s approach.

Dworkin’s proposal includes not grounding rights in capacities; he believes that humans
are sacred because of the separation between natural and human creation, it is a secular

20

Dignity is of such importance that many countries include it in their constitution and legal systems. A
country that especially places importance on human dignity is Germany. In German laws, certain actions are
banned on the grounds of not corresponding to dignity of persons. Even though dignity can complicate
various aspects of judicial actions, it remains a key component (Rosen 2012:77-79).
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grounding. However, Dworkin’s account suffers under the same critique as Kant’s, there is
only room for mature humans as creative masterpieces (Wolterstorff 2008:333-334).

And finally, Gewirth’s attempt will be looked at. This is not a dignity-based approach. He
believes everyone has the rights to whatever instruments are needed for him or her to use
for his or her purposes, believing with this that people’s purposes are always good. Clearly
this cannot work; one cannot have freedom in all aspects of life, one cannot be free to
commit a murder. This is seen throughout history. Wolterstorff (2008:340) disagrees
completely with Gewirth, saying that “at best it grounds the rights of a certain subset of
human beings, not of human beings generally”.

The conclusion one reaches is that no secular grounding for rights have been adequate.
That being so, Wolterstorff turned to theistic attempts at grounding human rights.

2. 7. Attempts at a Theistical Grounding of Human Rights
There are various attempts of theistically grounding human rights and human worth that
need to be addressed in order to possibly locate one that does not have the weak points
others have shown, making them ultimately untenable, as is evident with the secular
attempts. This is what will be explored in this section.

2.7.1. A look at Imago Dei as grounding
In his earlier book Until Justice and Peace Embrace, Wolterstorff effectively shows that an
essential impulse of Calvin's was a Scripture-driven desire to portray the imago Dei
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bestowed upon him, with thankfulness and obedience, in taking responsibility for justice
and shalom. In his further studies, however, Wolterstorff moves deeper than honouring the
imago Dei or finding in it motivation. He searches for a concrete grounding of rights,
something that has been mentioned briefly before in earlier sections, but needs to be
examined more closely, for this is a very loaded theme that will later help unlock
Wolterstorff’s true grounding of human rights in worth.

Wolterstorff believes the image of God to be a controversial topic; for theologians
Wolterstorff’s explanation of the text may not be enough, but for a grounding of rights it is
entirely sufficient. When one looks at the text of Genesis where imago Dei is found, the
phrases “in our image” and “according to our likeness” stands out and will therefore be the
main focus.
Wolterstorff (2008:347) mentions how Barth’s view on the passage includes highlighting
the I-Thou relationship, both between humans and between human and God, found in the
creation of male and female as such. Barth takes this to be the clue. However, according
to Wolterstorff, this would suggest that non-humans also bear the imago Dei, given that
animals are also gendered, yet even if a genuine existing within an I-Thou relationship with
God did constitute as bearing God’s image, there would still be those that fall short, for
example, the Alzheimer’s patient who is incapable of this. Thus, the imago Dei as
understood in Barth’s view couldn’t serve as an adequate grounding of human rights.
Wolterstorff sees Barth’s interpretation as flawed. Worth found in imago Dei, however, is
not questioned, as Wolterstorff said, “I dare say no argument has to be offered for the
thesis that being in the image of God … gives great worth to those creatures that bear the
image. The Psalmist can scarcely contain himself about this worth: it places those beings
who possess this image just a bit below God in the cosmic rank of beings” (2008:347).
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Again, the question remains with regard to grounding, and even this deeper understanding
of imago Dei, falls short in that respect (Wolterstorff 2008:342-347).

The imago Dei, however, can be taken further, but rather, at this point focus will turn to the
question about grounding rights in the person-God relationship of being given a mandate
for dominion. This is an important theistical attempt at grounding rights and must thus be
briefly explained before going into a further discussion of imago Dei.

2.7.2. Can the God-given mandate ground natural human rights?
The blessing or mandate is given only to human beings. No non-human animal possesses
any of the capacities needed for dominion. However, this in itself is a capacities approach,
which would ultimately fall prey to the same objections previously lodged. It still stands that
not all humans possess all the necessary capacities (Wolterstorff 2008:347-349). Once
again, another attempt at grounding human rights fall drastically short, and so one can
again turn back to searching for grounding within the spheres of the imago Dei.

2.7.3. Another interpretation of Imago Dei
“I suggest that what we need for an adequate account of imago Dei is this idea of human
nature” (Wolterstorff 2008:350). No human lacks human nature, even if they do lack
capacities needed for dominion. Thus, it is possible that these two themes in unison can
be successful in the grounding of human rights and will thus be explored in this section.
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When one looks at this construal of image of God as human nature, and suppose one
takes away the image of God part and keep the human nature, would this suffice as
grounding for natural human rights? Wolterstorff (2008:351-352) believes it does. All
humans, even the supposedly malformed and abnormal ones have this nature and thus
the worth that comes with it. “If we interpret the image of God along capacity-resemblance
lines, then while those who bear the image do have a truly exalted status in the cosmic
scale of beings, not all human beings possess the image. If we more plausibly interpret
image of God along nature-resemblance lines, then while all human beings possess the
image, possessing it does not, as such, give its bearers a very exalted status; among
those who possess the image will be human beings who are seriously lacking in capacities
on account of human nature being malformed in their case. The image of God is not
adequate, all by itself, for grounding natural human rights” (Wolterstorff 2008:351-352).

One can see here that the imago Dei alone is not enough and that more is needed. But
what can be added to the imago Dei to make it sufficient for grounding human right? The
answer is worth. Worth is found in the nature of every human being, something that is
immeasurable. This is what Bernstein (2009:228) calls “the key to his claim that the natural
rights are inherent rights”, in other words, one that lies at the very core of Wolterstorff’s
account of inherent right as such. Therefore, after a technical analysis of various secular
and theistic attempts at grounding human rights, Wolterstorff reaches the conclusion that
only worth can be sufficient for the task at hand, all other accounts fall short and worth
becomes the main focus.

2.7.4. Bestowed worth
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Wolterstorff (2008:352-355) argues that being loved by God is the worth imparting element
needed for a theistic grounding of natural rights, which does not at all have any references
to capacities. This is called bestowed worth. There are both aspectual and philosophical
explanations that Wolterstorff discusses in this regard. Aspectual worth indicates a certain
aspect of a thing that worth is based on. The fact, for instance, that certain types of food
are healthy, gives a kind of worth to that food. One needs to look at this basic noninstrumental worth of a thing that is ultimately good. Platonists believe that it is the relation
of that thing with God that makes it non-instrumentally good, however, that it is not, in fact,
basic.

Humanly bestowed worth is found all around. One can find this in relics, paintings, houses,
etc., for the important people in one’s life or someone one loves bestowed worth on them.
One honours the person behind the relic. Positions of authority also receive worth. Various
elements can bestow worth, namely love, in a benevolent form, attachment, and attraction.
Benevolence enhances worth, yet being an object of benevolence does not. So one
realizes that only love of attachment can truly enhance worth. But does it? Yes. God’s love
bestows great worth on the one loved. “And I conclude that if God loves, in the mode of
attachment, each and every human being equally and permanently, then natural human
rights inhere in the worth bestowed on human beings by that love. Natural human rights
are what respect for that worth requires” (Wolterstorff 2008:360).

This section shows that what is needed for an accurate grounding of human rights can be
found in Wolterstorff’s combination of the notions of imago Dei and bestowed worth. Every
other attempt at grounding human rights have failed in this regard, yet Wolterstorff’s theory
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does not fall short. And with the grounding of human rights established, the focus can turn
to explaining these rights and what they entail for the humans who have them.

3. Explaining Rights
It is important to look at precisely what inherent rights are, in other words, what it is that a
person inherently has a right to. As mentioned previously, rights are grounded in worth, but
what a right entails has not been explained, and therefore becomes the focus of this
section. Let us thus first look at an explanation of what constitutes as a right in itself, with
specific focus on a moral right. One does not own a right in the same way one might own
pens or books, but one “stands in the relation of having a right” to a certain entity
(Wolterstorff 2008:23). Wolterstorff (2008:23) refers to these entities as “goods” and
always speaks of a good, as such, and not the totality of what that good entails. For
example, a monthly cheque may be a good, as such, in one’s life, but not when one
spends it in a way that would make it better for one to not have the money in the first
place. It is also important to note that all things a person has a right to are goods in the
person’s life, yet one does not have a right to all life goods. For example, musical talent, if
one possesses it, it is a good; however, if one does not possess it, it does not mean one
then has a right to that good. The rights that a person possesses are those entities that are
“due” that person, and therefore that person has a legitimate claim to such a right.
However, in order for a person to claim a right that is “due” that person, that right must be
of the correct ontological sort. Conferred rights, on the other hand, do not always involve
goods.

Wolterstorff (2008:137) explains the ontological sort of claim-rights by first “suggesting that
everything to which one has a right is an event or a state, a happening or a condition”. The
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states of affairs that one would have a right to, are always either “happening to oneself or
conditions of oneself” (Wolterstorff 2008:137). The one is a crucial component. A state of
affairs has to be of the correct ontological sort, with a person as constituent, in order for
that person to have a right to it. The ontological rights of this sort always includes a person
as patient, not as agent, for rights to actions are always conferred, yet the claim-right that
accompanies the conferred right is that of not being hindered from performing that action;
being free to do so. In other words, one does not have a right to walk down the street, that
permission is conferred, so the right that one does have is that of not being hindered when
walking down the street and one can certainly claim such a right. Wolterstorff explains it as
follows: “one’s claim-rights are one’s right to persons treating and refraining from treating
one in certain ways” (2008:137-138).

Furthermore, Wolterstorff says that:
[f]undamental to my way of thinking about rights is distinguishing between the rights
that human beings have and human rights. Human rights, as I understand them, are
rights that beings have just by virtue of being human beings; all human beings have
them, no animals have them. I hold that such rights are but a small subset of the
rights that human beings have; indeed, I argue that, strictly speaking, there are not
very many rights that are truly human rights. My aim ... was not just to give an
account of human rights, not even just of the rights that humans have, but of rights
in general.
(Wolterstorff 2009:262)
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Also note that by wronging one person, one often also wrongs another, a family, a spouse,
a parent and so on. Rights will not always be clear, but one can look deeper. Firstly,
however, one must note that Wolterstorff uses the rich totality of what constitutes life, not
merely a biologist’s idea thereof. Therefore the question can be asked whether all of these
happenings and conditions within one’s life, in relation to rights, actually belong to one’s
life. Wolterstorff (2008:140) does not believe it does, for in his opinion one can even be
wronged after death. This is something that philosophers disagree on. However, one must
not equate wronging with harming, for even though one can no longer be harmed after
death, one can still be wronged. In the same manner one can think of future generations.
“So the events and states to which I have a right do not all belong to my life” (Wolterstorff
2008:140). They do all belong to our histories, something that we can never leave, and
continue even after our lives are over.

One can now look again at the all-important aspect of worth that is found throughout
Wolterstorff’s work, for ultimately, all inherent rights are grounded in worth. Important to
remember is that “neither the life nor the history of a human being is identical with the
being whose life or history it is” (Wolterstorff 2008:142). In other words, one cannot equate
the worth of a person with the worth of that person’s life and history. This explanation is
needed for understanding what well-being truly means. A person is something of
substance, something that can be weighed, whereas the life and history of a person
cannot be weighed, it comprises of states of affairs in which the person is a constituent.
Therefore, ontologically, a person is distinct from her life and history, yet remains in close
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connection, for corresponding with every state of affairs of doing or being something is the
property a person possesses for doing or being something (Wolterstorff 2008:143).21

The degree to which a person’s life or history is non-instrumentally excellent or not is
determined by the states of affairs that the person’s life or history consists of; thus, in
themselves, states of affairs can be good or evil, in other words, either good for the human
being or bad for the human being, to varying degrees. “I take a good to be that which is
worthy of approbation …” (Wolterstorff 2008:144). However, there are indeed different
forms of approbation and some things may be worthy of one form but not another.
Augustine (Wolterstorff 2008:143-144) supports this theory and is in favour of, for
example, enjoyment of things but not desire for things, etc., and one can certainly turn to
Robert Adams22 who further develops this theory of what constitutes a good. However,
Wolterstorff (2008:143-144) feels no need to take it further in his own work.

Many philosophers have different ideas of what a good life actually implies. The concept is
a truly ambiguous one. At the core, we can say they believe that a certain subset of all the
states of affairs in a person’s life contributes to that life being a good one. Yet, not all
philosophers believe in the same subset. Thus, the aim is to investigate which subset of
states of affairs will fit in with the purpose. It needs to include all the goods to which people
have rights in order to appropriately conceive of a good life in that manner. Wolterstorff

21

In Justice: Rights and Wrongs, Wolterstorff explains by saying: “The preceding point about the lack of
tight connection between the worth of a human being and the worth of his life or history, can now be put
more precisely as follows. From the fact that the state of affairs of my being K is a good in my life, it does
not follow that my having the property of being K makes a positive contribution to my worth as a human
being. And conversely: from the fact that my having the property of being K makes a positive contribution to
my worth as a human being, it does not follow that my being K makes a positive contribution to the worth of
my life” (2008:143).
22
See Finite and Infinite Goods: a Framework for Ethics by Robert Adams (1999).
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(2008:145) does explore three conceptions of what constitutes a good life, namely the
“experientially satisfying life,” the “happy life,” and the “flourishing life”.
To understand what is going on in discussions of the good life, we do need two
conceptions of a life’s going well, one with and one without the “experience
requirement. And we need a third conception as well, that of the life that is lived
well.”
(Wolterstorff 2008:146)

First of all, the experientially satisfying life cannot serve as framework for a good life,
because not all goods in life to which people have a right are experientially satisfying. One
can be wronged even without one’s knowledge or experience of being wronged
(Wolterstorff 2008:145-147). Thus, it is critically important here to look at Eudaimonism,
because it sees the good life as a well-lived life. Wolterstorff discusses it at length to
explain why it cannot serve as framework for an account of rights. What this theory boils
down to must consequently be briefly outlined in this section in order to fully comprehend
what Wolterstorff has in mind with regard to a good life.

3.1. Wolterstorff on Eudaimonism
Once again, Eudaimonism describes a well-lived life as the good life. Though Alisdair
MacIntyre23 is an important contemporary eudaimonist, Wolterstorff (2008:149) rather
looks to the ancient source. Eudaimonia meant happiness, however, the term “happiness”
today does not carry the same meanings as it did for the ancient philosophers. Wolterstorff
(2008:149) gives a composite picture of the eudaimonism of the ancients, guided by
23

See Whose Justice? Which Rationality? (1988) By Alisdair MacIntyre.
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respected contemporary scholars, in order to show that eudaimonism cannot serve as a
framework for a theory of rights.
The goal in eudaimonism is to live one’s life as well as possible with the outcome being
happiness. Happiness is not to be understood as an experience or end of some sort, but
rather a characterization of the content of one’s whole life, all the experiences that
contribute to making one’s life a well lived life. This criterion is also then used when
making decisions; one would ask whether a certain activity as an end in itself would
contribute to making one’s life a well lived life. Eudaimonists focused more on how one
must live than on individual actions. They also believed eudaimonia to be an activity; a
choice one can make. In order to live well, one must act well. It is what one does with
every situation that eventually adds up to eudaimonia. It is not egoism, one does not ask
what is in it for oneself but rather if pursuing a certain end will contribute the whole of one’s
life being well lived, however, at core, it does remain agent-orientated (Wolterstorff
2008:149-153).
Different groups of Eudaimonists formed. There were the Stoics who believed virtue itself,
not acting virtuously, is sufficient for a well lived life, whereas the Aristotelians (or
Peripatetics) disagreed. Wolterstorff (2008:155-159) explains there is an important
connection between being wronged and anger; anger is something that the one wronged
has a right to feel. God also gets angry over injustice (being wronged), which is evident in
the testimony of Israel. The Stoics believed there was no place for anger or any emotional
upset in a well lived life, a belief not shared by the Peripatetics, and one that was also
grounded in Augustine’s polemic against the Stoic way of thought. Stoics believed defence
and duty should guide action in the place of anger impulses. Seneca24 describes anger as
uncontrolled excitement and impulse, a very bad emotional disturbance; almost brief

24

The Stoic philosopher Seneca wrote Moral and Political Essays, which was translated by J. F. John M.
Cooper in 1995.
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insanity. Even though Wolterstorff (2008:155-159) agrees that it is in fact an emotional
disturbance, he does not quite buy into the hyperbole that Seneca uses. This extreme
emotion that the Stoics believed anger to be (and others of the like), has no place in
eudaimonia, for a good man is a calm and free man, happiness requires peacefulness.
This tranquillity alone, however, is not enough for a well lived life, something else is
needed, virtue is needed, acting virtuously; happiness requires both. For such a life one
must restructure certain ideas of goods and evils in one’s life. One must reach a point
where evils, which would diminish one’s happiness and therefore bring about anger, are
seen instead as indifferent to one’s happiness. Such a view would then not cause
outbursts of emotion but instead keep one calm.

People do, however, prefer some indifferents to others; they are then called preferables. In
addition, one acquires virtues in the same manner as skills and these virtues are then
used to deal with the indifferents, the conventional goods and evils, in one’s life. Virtue is
thus of a different value than the preferables, for ultimately the virtues one possess will
determine what one does with the indifferents that come along. Basically, this depends on
human nature and reason, people are to categorize preferables in every situation and so
determine which action will be best, appropriate, fitting or right for advancing happiness
(Wolterstorff 2008:162-164). Wolterstorff (2008:165) does not see this as very impressive.
“[T]he concept of the fitting action is conceptually prior to the concept of virtue”
(Wolterstorff 2008:165). One must know what is right before one can act in the right
(virtuous) way. “Once one has ordered that to which one is naturally inclined into a rational
system of priorities, what possible reason could there be for not taking the next step of
cultivating those dispositions that are the virtues? The well-lived life will perforce be the
virtuous life” (Wolterstorff 2008:165).
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The Peripatetics differ from the Stoics in various senses; they believe that one must
achieve both skopos and telos25 in order to accomplish virtue. Thus, fortune plays a bigger
role in their thinking than it does with the Stoics. The Peripatetics also believe in other
roles that circumstances can play with regards to happiness; for instance that one needs
certain outside instruments to life virtuously. Even though neither of them believe that
fortune holds one’s virtue hostage, the Peripatetics do believe it can hold one’s virtuous
activity hostage, which means that since happiness is virtuous activity for the Peripatetics,
fortune can in fact also hold happiness hostage (Wolterstorff 2008:169-171).

For the Stoics, tranquillity consists of two parts; emotional detachment and continuous
virtue. This particular state of being requires hard work and dedication, so, ordinarily, one
gets frustrated with oneself during the process, whereas before, one would become angry
at the fates. Ultimately, becoming a sage in this sense is only an ideal, one that Augustine
also uses in his polemic against the Stoics. Therefore, committing to Stoicism is
committing to something unachievable, for tranquillity can never be reached (Wolterstorff
2008:172).

One cannot act virtuously if there are no preferables, for virtuous activity works towards
those preferables; it has to be grounded in some objective. Therefore, when that objective
is not reached, Wolterstorff (2008:172-174) maintains that it will certainly upset one’s
happiness. There is incoherence within the Stoic system of beliefs. Intention is inherently
intention to do something, and failure to do that something will inevitably bring a

25

Skopos refers to the thing one works towards bringing about, one’s objective, and telos refers to one’s end
(Wolterstorff 2008:167).
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disturbance of some sort, rendering the Stoic system incoherent once again. The Stoic
would then say that one must align one’s objectives and intentions with the divine plan, yet
even this does not help, for one does not know the divine plan beforehand when intentions
are formed. They would then say that every act should be one of “reservation”, so as not to
feel disappointment if one fails. In other words, act, but keep in mind that if one fails it was
not the divine plan for one to succeed, thus, one’s goal in the first place must be to act and
succeed only if God wills one to succeed (Wolterstorff 2008:172-174).

Eudaimonism thinks if non-instrumental goods as consisting of life-goods, and it
thinks of life-goods as activities; hence we get its understanding of well-being as the
well-lived life. Its rule of application is that each of us is to aim at performing such
activities as will make one’s own life well lived. Eudaimonism is inadequate as a
framework for a theory of rights both on account of its understanding of well-being
and on account of its rule of application.
(Wolterstorff 2008:176)

Wolterstorff so explains that rights cannot constitute happiness, because they aren’t
actions on one’s part, but passive in character.
Another way of looking at Wolterstorff’s account of happiness is by referring to the work of
Miroslav Volf. Volf (2009:26) approaches the topic with two crucial questions in mind. The
first question addresses Wolterstorff’s account of human flourishing, and the second asks
what the relationship between human flourishing and God looks like within this account.
Volf finds that “[a] conception of justice and the relationship between love and justice will
turn out to be central in answering both of these questions” (2009:26).
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In explaining Eudaimonism and the experientially satisfying life, one sees how Wolterstorff
cannot equate a flourishing life with that of a well-lived life (found in Eudaimonism) or with
satisfying experiences. Instead he shows, by “… explicating the moral vision of the
Christian Scriptures” (Volf 2009:26), that human flourishing does indeed include both the
well-lived aspects and the well-going aspect of life.
The “life lived well” component brings out the agent dimension of human flourishing
and of the moral order that underpins it; a well-lived life is one that a person leads
well. The “life goes well” component brings out the recipient dimension of human
flourishing and of the moral order that underpins it; the life that goes well is one in
which a person enjoys good things and right kinds of relationships. In a sense,
Wolterstorff’s third account of human flourishing is a synthesis of the prevalent two.
(Volf 2009:26)

Volf understands the close relationship that justice and rights have with the aspect of like
going well. A person’s life is not going well when that person is wronged, when she is
treated unjustly, even if she is leading her life well. Wolterstorff has explained what it
means to be wronged; one is treated with less respect than is required by one’s worth.
“Indeed, for Wolterstorff, treatment commensurate to worth is the principle of obligation in
relation to everything, not only in relation to persons. It’s the Ur-principle of justice” (Volf
2009:26). A person’s flourishing is diminished when she is not treated according to the
respect she deserves. She has a right to being treated as such, and since correlative
obligations are generated by rights, it brings with it both the “agent dimension of the moral
order” as well as the “living well” aspect of human flourishing (Volf 2009:26). Volf (2009:26)
explains further that by treating others unjustly, a person is not living well, which shows
that by not respecting the worth of others, wronging them, one not only diminishes their
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flourishing but one’s own as well. In other words, by making someone else’s life not go
well, one is not living one’s own life well. So, when one acts justly, one not only lives well
but also makes the life of others go well, and in that lies the relationship between justice
and human flourishing.

Now, when looking at the Christian tradition again, one finds that human flourishing is
related rather to love than to justice. “The ultimate maxim of action isn’t the principle of
justice but the command of love – love of God and love of neighbour. So how is love
related to justice and how are both linked to human flourishing?” (Volf 2009:26).

In answering this question, one must look at the philosophical tradition. It is important to
look at how Wolterstorff describes Augustine’s break with Eudaimonism, precisely
because love played such a definitive role in his thinking.

Augustine (Wolterstorff 2008:180-184) used Scripture to break with Eudaimonism, leaving
space for an adequate theory of rights to emerge. Like the Stoics, Augustine held rest to a
high standard of what is needed for happiness, and this can be acquired by loving only
that which cannot fail a person, which is God alone. One should not love earthly things or
beauty or cling to virtue, only to God. Augustine was greatly influenced by the platonic
tradition. Enjoying things without loving them has no threat of disturbance, there would be
no upset when change comes. Love-worthy and enjoyment-worthy correspond with the
good and preferable of the Stoics. One must, however, be careful not to give in to the
temptation of loving that comes with enjoyment.
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Enjoyment is basically to like a certain “experienced undertaking or undergoing”
(Wolterstorff 2008:185). This is different from desire; the object thereof is always a
happening. Among that which one enjoys is the fulfilment of one’s desires. Yet sometimes
people do not enjoy the fulfilment thereof. Sometimes both fulfilled desire, as well as the
occurrence that is desired, brings on a bitter taste. An element of belief also needs to be
present in order for people to enjoy our fulfilled or even unfulfilled desires. Human beings
need to believe they have in fact been fulfilled in order to experience enjoyment
(Wolterstorff 2008:187).

“[T]he enjoyable experience of the fulfilling of one’s desire, and the enjoyable experience
of believing that one’s desire is, was, or will be fulfilled, are just two species of enjoyment
among many” (Wolterstorff 2008:188).

One needs to understand all this in order to see how and why Augustine broke with
Eudaimonism. Augustine (Wolterstorff 2008:189-192) recognizes both love as Eros,
attraction, as well as a bonding love, love as attachment, which, inevitably, is accompanied
by benevolent love. However, benevolent love can also stand alone, in duty, without the
presence of attachment. Desires come and go with respect to the loved one or thing, while
love itself abides. Wolterstorff (2008:189-192) explains that all love has the potential to
inevitably yield disappointment and grief. One cannot exactly say which love Augustine
talks about, but it does not matter for the purposes at hand. Either way, Augustine sees
love as part of being human. He emphasises thus the affective side of a person, where the
Stoics focused on intellectualism. In other words, human beings are not to align
themselves with cosmic Reason, our God is one to love. Thus for tranquillity, one must
restructure one’s loves so that it will not be disappointed. This is where Augustine and the
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Stoics differ, yet it remains important to note what they do agree upon, which is happiness
found in tranquillity. Wolterstorff (2008:189-192) believes that love of the unchanging is not
necessary and sufficient for tranquillity. Even though God is perfect and unchanging,
human love is not like that necessarily, and can thus still result in not finding the joy in
loving God that humans once may have had.

Augustine does mention that humans are worth loving as well, saying that all who love him
will be sad for his sins and joyful for his accomplishments. He praises such a love. He
found this clarity among the sayings of Christ that indicates not only love of God, but also
love of neighbour as a necessity. Not only one’s misfortunes cause a disturbance in one,
but also that of one’s neighbour. This is what caused him to ultimately break with the
beliefs of eudaimonism. Wolterstorff quotes Augustine (426:597)26 when he says, “such
citizens feel fear and desire, pain and gladness, but in a manner consistent with the Holy
Scriptures and wholesome doctrine, and because their love is righteous, all these
emotions are righteous in them” (2008:193-195).

The love of self and of neighbour expands beyond loving the souls within. Yes, one must
love the souls in one’s neighbour for that is the immortal, but Augustine moves beyond this
in saying that one must also be sad for sins of famine, war etc. and rejoice in the
successes of one’s neighbour27. Augustine’s break is now complete. He explained that our
trying to break with our emotions and feelings and love is to try and break with our
humanity, with the way God made us (Wolterstorff 2008:196-199).

26

The City of God against the Pagans by Augustine was translated by R. W. Dyson in 1998, which is the
translation Wolterstorff uses.
27
Cf. Augustine. XIX, 8, p. 929.
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In the end, Augustine did not give up the tranquillity idea, rather, it acquired an
eschatological character. He believed one would only find it in the life to come. Therefore,
in this life, this broken and incomplete life, one acknowledges this and yearns for the
tranquillity that cannot be achieved in the present. Humans do however, find an inch of
that happiness in the hope for the age to come (Wolterstorff 2008:200-201).
The views mentioned previously correspond with certain claims that Martha Nussbaum
makes on the topic in Upheavals of Thought: the Intelligence of Emotions, saying that
Augustine’s beliefs are crucial developments in Eudaimonism, instead of a break with it.
Yet Wolterstorff (2008:202-204) believes she is mistaken. He explains that Augustine’s
emphasis on compassion alone is enough to prove his thinking was along the lines of
obedience to Christ, and not focused on improving the self.

Augustine (Wolterstorff 2008:204) wants human beings not to love as if people will never
die, but rather bring love “into the channel of love of God” (426:IV, 8). To do this, one
needs to love not for one’s own sake, but for God’s, as he commanded. Wolterstorff
indicates how Augustine understood love of God and love of neighbour by saying that:
[w]hat he almost always appeals to is the doctrine that the non-human things of this
world are to be enjoyed rather than loved and that our love of our fellow human
beings is to be caught up in the stream of our love of God. These are the lines of
interpretation that I have pursued in my interpretation of Augustine.
(Wolterstorff 2008:206)

After this brief historical exploration, the critical facet of love in the context of justice as
inherent rights can be investigated.
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3.2. The Christian tradition and Love
The previous discussion has revealed that love is a central aspect in Wolterstorff’s work.
This section more explicitly investigates Wolterstorff’s employment of the Christian
tradition in illuminating his understanding of love, more specifically his understanding of
love in relation to justice as inherent rights. Wolterstorff’s positions become clear in his
opposition to the views of Anders Nygren, who believes that love and justice are
irreconcilable. Wolterstorff uses the rights found in Scripture to counter Nygren’s
arguments and show that love and justice in fact are not to be considered mutually
exclusive.
Volf explains Wolterstorff’s idea clearly, saying that “there is justice in love, whether that
love is the love of the three persons of the Trinity, the perfect love of the redeemed in the
world to come, or the imperfect love of those who are on the march through history”
(2009:26).
This section will briefly show how Wolterstorff counters Nygren, before moving on to
explain what justice, which is based in love, actually entails.
According to Wolterstorff (2011:21-22), Nygren is seen as a modern day agapist, along
with others such as Søren Kierkegaard, Karl Barth, Reinhold Niebuhr and Paul Ramsey.
His work overall is accepted to be controversial, yet Wolterstorff (2011:21-22) only
engages with two points within Nygren’s body of work.

Wolterstorff explains that agapists “concentrate on explaining the nature of agapic love
and how that form of love differs from other forms” (2011:22). Wolterstorff (2011:23),
however, does not consider this type of love to be neighbour-love like the modern day
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agapists do, for it does not include love of ourselves or God’s love; therefore, he calls it
agapic love and aims at explaining what the New Testament really meant by neighbourlove, not what the agapists believe it means.

Agapic love is all about the other, not because a certain action or system requires it, but
because it is benevolence. Who should people love? All neighbours, in the sense Jesus
meant it (Wolterstorff 2011:24-25).

Furthermore, one must look at what accounts for agapic love. According to Wolterstorff
(2011:25-29), Kierkegaard believed that all love, except for agapic love, is natural love, for
agapic love is an unnatural love; it is not grounded in attachment, empathy or anything
else that might naturally bring about love. Nygren believed all natural love to be eros and
that forgiveness is not to be grounded in the worth of something, but in gratuitous
benevolence, as mentioned earlier. However, Wolterstorff (2011:25-29) believes
differently, saying that forgiveness is a gift. According to Nygren (Wolterstorff 2011:25-29),
there can be absolutely no motivation within an object that requires agapic love; therefore,
it must be something inside the lover that motivates agapic love, namely God’s love. God’s
love within all people flows through into the thing loved. Kierkegaard says agapic love is
present because one sees it as one’s duty, generated by Christ, one obeys this command
because one loves the commander and therein one finds motivation. Kierkegaard also
takes this further with his conception of equality in inner glory of each person, believing
that the more agapic one’s love becomes, the more one disregards dissimilarities in
people (Wolterstorff 2011:25-29). Amidst the specifications of various agapists’ beliefs,
Wolterstorff critically states: “[a]gapic love is blind and deaf to what justice requires”
(2011:30). Wolterstorff’s opposition will be outlined briefly.
88

Stellenbosch University http://scholar.sun.ac.za

Both Nygren and Kierkegaard believe that agapic love can co-exist with other forms of
love. “Agapic love can and should co-exist in a person with natural preferential forms of
love”. In Christianity one has a duty to love everyone as one’s neighbour, therefore, agapic
love must be the foundation for all other forms of love (Wolterstorff 2011:33-34).

What do these different forms of love then entail, and which of them can be seen as
acceptable by the agapists? Kierkegaard included self-love within his agapism, for the self
is also a neighbour, but not Eros. Eros is the kind of love that requires something, a quality
or characteristic, of the thing loved that causes the subject to love that thing; this
completely contrasts Kierkegaard’s view of agape; not even friendship, which is love of
attachment has a place within Kierkegaard’s agapism. Wolterstorff (2011:33) states that,
for the most part, agapic love can be regarded as a species of benevolence.

Wolterstorff (2011:37-39) distinguishes between three main forms of love, that of
attraction, attachment and benevolence. The first two are seen as perturbable loves.
Perturbable loves can be affected, weakened or cause emotions, e.g. grief. They are also
susceptible to change. The third one, benevolence-love, is imperturbable, according to
Kierkegaard. Wolterstorff (2011:37-39) also mentions a fourth kind of love: love as
advantage, or self-love. It is this love that agapists contrast with benevolence; they believe
that all kinds of love that is not benevolence will amount to self-love, the desiring of things
to one’s own advantage. Wolterstorff disagrees. One does not enjoy, appreciate or love
certain things like music because of self-love; one loves the music.
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Now one must consider the relationship between agapic love and justice. Agapists believe
that one cannot love agapically if one loves because justice requires it. This is as a result
of the spontaneity of agapic love that cannot incorporate justice as motivation. Agapic love
requires a complete absence of any form of motivation, whereas justice includes a form of
requirement, which ultimately makes it incompatible with agapic love (Wolterstorff
2011:42-43).

Yet why is agapic love seen as spontaneous to start with? First of all, it is love rooted in
forgiveness. Forgiveness is something that is not at all a requirement. This is also what
God’s love is like, as well as how people ought to love one another. Secondly, agape is
indifferent to any sort of value, no matter how high or low. Nygren even states that all
worth humans have is because of God’s love anyway; that they have nothing prior to that.
He goes further than most agapists in his thinking with regards to requirements, precisely
because of the idea that God cannot be required to love (Wolterstorff 2011:43-44). This
leads to the conclusion that, according to Nygren, a pursuit of justice cannot co-exist with
agapic love; agape supersedes justice (Wolterstorff 2011:46).

Wolterstorff responds to the strong position of Nygren by claiming that he failed “… to keep
clearly in mind the distinction between conceptual and concrete incompatibility between
loving agapically and seeking justice” (2011:47). Wolterstorff believes that justice is found
at the core of the New Testament and that it should not and, in fact, cannot be supplanted
by love. This section will therefore briefly explain why Wolterstorff claims that modern day
agapism is impossible and, actually, quite ironic.
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First of all, it is impossible to promote the good of everyone affected by one’s actions,
which is what modern day agapism asks of people. It also forbids “impairing one person’s
good for the sake of enhancing another’s” (Wolterstorff 2011:51), but many times one has
to do exactly that. Therefore, already at a very basic level, it is impossible to always follow
the agapist’s rule of application (Wolterstorff 2011:51).

Moving on to the irony of the matter, it is in the work of Nygren that one finds the most
detailed discussion of agapism. First of all, Nygren supposes that people do have a certain
worth, which one has precisely because God loves all people. Therefore, already, all
people bear the requirement of justice; respect for that worth. Second of all, a person
cannot forgive unless the person takes note of justice, of being wronged. Finally, although
it is true that people do not have a right to be forgiven, one cannot understand “forgiving”
without an understanding of what it means to be wronged, and with it justice. In addition,
one also cannot actually perform the act of forgiving without this understanding; therein
lies the irony (Wolterstorff 2011:51-55). It may very well be the case that, at times, agapic
love will actually perpetrate injustice.

Wolterstorff (2011:59-61) believes that one should never bring about injustice in the name
of love, Nygren disagrees, however, claiming that love always trumps justice. Yet,
according to Wolterstorff, once again, Nygren wrongfully understands justice in the
parables28 he uses to support his argument. It cannot be right that one is allowed to
sometimes do what one ought not to do (Wolterstorff 2011:59-61).

28

The relevant parables are the parable of the labourers in the vineyard (Matthew 20:1-16) and the parable
of the Prodigal son (Luke 15:11-32), which Nygren uses to strengthen his argument.
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4. Justice through the lens of love
Wolterstorff brings love into the realm of justice by specifically looking at love as care. Volf
(2009:26) looks to the work of Wolterstorff in search of a grounding for human flourishing.
He finds that ultimately human flourishing includes the concept of love as care; for a life to
flourish, a life must care and be cared for, not only have its rights honoured. Volf quotes a
passage from Wolterstorff’s Justice in Love (2011) that sums up the idea of love as care
very clearly:
To care for one’s neighbour is to recognize the worth of the neighbour and seek to
respect that worth and have it respected…But also, caring about the neighbour may
take the form of seeking to enhance his wellbeing beyond what justice requires, and
often without worrying whether or not justice requires it.
(Volf 2009:26)

In other words, Volf understands that love as care goes beyond that which is solely
required by justice. There is something extra. This extra mile is what one can find in the
concept of love as care. A type of love that has had a great impact on the work and
thought of Wolterstorff. The discussion until now has indicated that through the years
Wolterstorff has always related love and justice. He (2011:vii), however, increasingly
deemed this relationship so important that he even wrote a separate volume, and not only
a chapter as originally planned, that explicitly deals with this relationship. The love that he
links with justice will become the focus. This love is love as care. Love as care has both a
dimension of justice, and a dimension of benevolence. To fully understand the implications
of this, one must first look at the development of the theory that leads Wolterstorff to his
conclusions.

92

Stellenbosch University http://scholar.sun.ac.za

4.1. What has been said about Justice?
Here, a brief reiteration of what justice means will be given before moving on to look at
how love can be seen as equal to justice. Justice includes rendering to each their ius29, but
it is important to note that there is a distinction between possessing ius and being
rendered it. “[S]ociety is just insofar as its members are rendered the ius that they
possess, the ius that is theirs” (Wolterstorff 2011:85). Therefore, one cannot be deprived of
a right as such, but only of the enjoyment of that right. Ius can be translated as right or as
just desert; in other words primary and corrective justice, yet Wolterstorff focuses on
primary justice. Furthermore, it is crucial to remember the social character to having rights,
and that there is a subset of goods to which one has a right. This normative bond that
accounts for rights is a bond of obligation, because lives can go better or worse. Because
of this normative social relationship that goes along with rights, the principle of correlatives
holds. Rights are also trumps. What accounts for one having rights is the worth of human
beings, which has been discussed, and this worth is not based on excellence. This,
however, does not exclude that one does also have worth on account of certain features.
It follows that any system of ethics that tries to make do only with life-goods and
does not also bring the worth of human beings into the picture cannot give an
account of rights. And if it cannot give an account of rights, it cannot give an
account of justice. For justice, as we saw, prevails in human relationships insofar as
persons render to each other what they have a right to.
(Wolterstorff 2011:85-90)

29

Ulpian’s statement.
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4.2. Justice equals Love
With justice again in mind, one can look at how Wolterstorff reaches the conclusion that
justice is in fact love. He states that “… every ethical system has a position on whom one
may or should love, and under what conditions” (2011:75). First of all, one can see that the
enjoyment criterion alone is not enough to account for a good in one’s life. “Anything that is
a good for someone will be a good of him, but the converse is not the case” (Wolterstorff
2011:76), in other words, something may be a good of one’s life even if one does not enjoy
it. Wolterstorff (2011:75-77) agrees with C.S. Lewis’s idea that love as benevolence, which
seeks to enhance the moral code of the one loved, as life-good, is not merely a case of
being nice, like society today wants, but it takes the form of an end in itself. So once again
in this one can see that sometimes the thing one ought to do is not necessarily good for
one, but a good of one. Wolterstorff explains this by saying:

My argument assumes that one’s moral condition is not, as such, an aspect of one’s
wellbeing. It assumes that doing what one ought to do sometimes enhances one’s
wellbeing and sometimes diminishes one’s wellbeing, but that, as such, it is
irrelevant to one’s wellbeing. The assumption is common in discussions about
wellbeing. But is it correct? Whether one does or does not do what one ought to do
determines one’s moral condition. But isn’t one’s moral condition, “the state of one’s
soul”30, an aspect of one’s wellbeing? Doesn’t understanding the scope of love
along the lines that Lewis suggests point not to the need for the broader concept of
life-goods but instead to the need for a more expansive understanding of wellbeinggoods? Given that the Samaritan did what he ought to do, he did not diminish his
wellbeing. He diminished his wellbeing in certain respects, but not overall.

30

Quoted from The Four Loves by Lewis, C. S. 1960.
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(Wolterstorff 2011:77-78)

In this passage, it thus becomes clear that what one ought to do in terms of justice, for the
well-being of both the subject and the object, actually includes what one ought to do in
terms of love, given that one’s moral condition plays a role in one’s overall well-being. One
can also now move on to look at how Wolterstorff further explains and develops this
account of agapism by turning to Scripture.

When one looks at the cases in Matthew, Mark, and Luke where Jesus gives the two love
commandments, it is safe to say that in that time they understood these sentences in the
same way one will understand them today. The second commandment’s31 first
appearance is found in a situation where Moses explains how we ought to treat one
another. This entire passage leads up to treating one’s neighbour as oneself, in verses 918. In other words, all these sentences of what to do can be summed up in loving one’s
neighbour as oneself; it is not one sentence among many, this is the essence of the Torah.
In this sentence one can also see how people are to love their neighbour - as they love
themselves. So, all in all, treating one’s neighbour justly is an example of loving one’s
neighbour.
Love is not justice-indifferent benevolence … I propose looking for an
understanding of love such that the imperative to act justly is not in conflict with the
law of love, not a restriction thereon, not even a supplement, but such that doing
justice is an example of love.
(Wolterstorff 2011:80-84)

31

Quoted from Leviticus 19.
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4.3. Rethinking Love as something that incorporates justice
It has now become clear that seeking to promote someone’s well-being or treating
someone justly, is to love that person. This type of understanding of love is needed for an
ethical system of agapism. “It is this sort of love that Jesus had in mind, and Moses before
him. New Testament agape joins seeking to promote a person’s good with seeking to
secure due respect for her worth; it seeks both as ends in themselves” (Wolterstorff
2011:93). This agapism is one that can actually then also incorporate eros; the attraction
to or acknowledging of a certain worth (Wolterstorff 2011:93).

Love for oneself is also seen as legitimate. “The rule of application for agapic love includes
oneself in its scope; each of us is a neighbour to himself. And natural forms of self-love are
legitimate if so shaped and formed as to become expressions and manifestations of
agapic love for oneself” (Wolterstorff 2011:94). Self-love is not, and should not be, selfindulgence, but a person who aims at having no self-love has a distorted view of worth,
and in fact wrongs herself. Jesus and Moses already assumes self-love to be evident in
the lives of people, for Jesus did not chastise those who wanted healing or help for their
own desires; he healed and helped them; nowhere is self-love rebuked.
With regards to the Golden Rule, every one is also a Thou to his or herself; there lies a
duality in every person. It is natural, and indeed important, to love the Thou in oneself as
well as all other and thus, this indicates proper functioning of human beings (Wolterstorff
2011:95-99). “The love command incorporates the Golden Rule” (Wolterstorff 2011:99).
All in all, Jesus did not abrogate the love command. The new commandment that Jesus
gives in his farewell address is not to supersede the old ones, but to be added to them.
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Wolterstorff (2011:100) believes that the new commandment is not to be contrasted with
the old commandments but with Jesus’ earlier speech, something he did not necessarily
say but is, in fact, important. Jesus’ love is to serve as paradigm for loving one’s neighbour
precisely because one’s own self-love is defective. The disciples can obey both
commandments.

4.4. Love seen as Care
Wolterstorff explains this new idea of love further, as care, which is the focus of this
specific section. Wolterstorff (2011:101-104) uses care almost as synonym for the love
previously discussed. When this care is well-formed, it includes both seeking to enhance a
person’s well-being as well as not wronging the person or anyone else in the process. This
presupposes that one knows what actions and states do in fact not wrong the person, one
knows what the worth of the person requires. However, one’s beliefs can also fail in this
regard. Care cannot be described in terms of success, one cares about someone when
one seeks to promote those things one believes to be the persons right, as well as a good
in their life; care cannot only be desire, it requires action. Love as care is needed for an
account of agapism if it is to be suitable as an ethic.

Once again, one can turn to the Bible to look at the hermeneutical grounds needed in
order for love as care to be seen as an acceptable ethic. It is clear that in both love
commandments, agape is used; both loves refer to care. Wolterstorff states:
In short, an interpretation of New Testament agape would ideally satisfy the
following two conditions: it would understand love in such a way that treating
someone as one does because justice requires it is an example of love; and it
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would offer a unified understanding of God’s love for us, the love that we should
have for God, the love that we typically have for ourselves, and the love that we
should have for the neighbour … Love as care incorporates doing what justice
requires. And the love that we typically have for ourselves and should have for the
neighbour is love as care. What remains to consider is whether the love that we
should have for God can be understood as care, and whether the love that God has
for us can also be so understood.
(Wolterstorff 2011:104-105)

Wolterstorff (2011:106-108) also asks whether people can care about God? Is God
invulnerable, meaning that one cannot care about Him? Moses gives people the command
that one shall love the Lord our God. Wolterstorff (2011:106-108) believes that to obey
God is to love God; God has a right to issue his commands because of what he has done
for Israel. If one does not obey God, one wrongs God; therefore, God is, in fact, vulnerable
to being wronged, disobeyed. In this then one realizes that one can care about God. God
also cares about people. He is presented as Father, a family member; the care aspect is
obvious within such a description.

In conclusion, love as care is, in actuality, satisfactory for understanding New Testament
agape. However, care is not the only sort of love there is that one can have for one self, for
each other, for God or God for people; eros is also evident, attraction. “Where there is
worth, it is appropriate to be drawn to it, attracted” (Wolterstorff 2011:109).

4.5. Rules of Application for Care
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After looking at Wolterstorff’s account of care, one can go on to look at the rules of
application for his care agapism, which will briefly be mentioned in this section, and will
help with a better understanding of his theory
“Rule 1: Seeking to promote someone’s good or secure someone’s rights as ends
in themselves should never be done at the cost of wronging someone”,
“Rule 2: One should seek to promote one’s own good and secure justice for oneself
as ends in themselves, though never at the cost of wronging someone”
(Wolterstorff 2011:119)

One’s care should be responsible. This is derived from the “Epistemological principle:
When caring about someone, the beliefs one employs concerning their life-goods and
rights, and concerning casual efficacy, should be beliefs to which one is entitled”
(Wolterstorff 2011:120).

In his sermon on the mount, Jesus contrasts his ethic of love with the reciprocity code.
Jesus’ ethic takes the minimum of the law to its ideal, it does not replace it. If one now
realizes that love underlies each command of the sermon, one can see that it takes further
what the law says already; not only must one not murder, but one must love. Wolterstorff
(2011:121-124) mentions how each command can be seen as underlined with love. Jesus
completely rejects the reciprocity code, for the evil referred to in the code is that of a
certain life-good deprivation. Jesus rejects the common reaction to this evil; that one
returns evil, instead, He says one has to love, one has to do good. This is a very important
point. The commands of the sermon “… are vivid metaphorical and hyperbolic ways of
making the point that we are to repudiate the code of repaying evil with evil and are
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instead to seek the good even of those who do us evil” (Wolterstorff 2011:124). The ethic
of this sermon was meant for everyone.

We must note also that punishment and retribution is not the same thing. Punishment can
be for a good, retribution is rejected by Jesus’ rejection of the reciprocity code (Wolterstorff
2011:128).

Now for the last rule:
“Rule 3: One should never seek to impose some evil on someone (i.e. diminish the
person’s flourishing) as an end in itself; one should seek to impose some evil only if
doing so is an indispensible means to promoting greater goods in the life of that
person and/or others, only if one should be promoting those greater life-goods, and
never at the cost of wronging someone”
(Wolterstorff 2011:130)

This is what Wolterstorff calls “[a]ttitudinal corollary: One is never to take delight in
imposing evil (diminution of flourishing) on someone; when necessary to do so, one is to
do so with regret” (2011:130).

The universality of the three rules comes in with wronging; wronging someone is universal,
if injustice would be the result, then one should not do the thing planned. “Understanding
love as care rather than benevolence enables us to honour the universality implicit in
Jesus’ second love command” (Wolterstorff 2011:131).
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In bringing all these aspects of love together, Volf (2009:26) mentions that one way of
understanding the justice and benevolence relation within the love command would be to
see justice as something obligatory, whereas benevolence is supererogatory. However,
Volf (2009:26) believes that Wolterstorff does not see benevolence in such a way, since he
clearly recognizes the “duty of charity” (Volf 2009:26), in other words, treating a person in
a certain way even if that person does not have a specific right to be treated in that way.
Also, one must note how the two duties (benevolence and justice) differ from one another.
Benevolence is a duty people have toward God, it has a third-party element, people have
a duty towards God to treat others benevolently. The duty of justice then trumps the duty
of benevolence; one is never to act in a way that would bring about injustice, even if one is
acting benevolently. In this way, one can see the call to love one’s neighbour already
includes the justice component along the benevolence one. Volf (2009:26) states that both
of them are duties, just different duties, and differently prioritized.

The question raised by Volf here, is whether one should see a life lived well as something
that not only seeks to enhance one’s own well-being, but that of others as well? In other
words, it is known that a person’s life is going well when rights are being respected, yet
does the specific person require the benevolence of others for enhancing her well-being so
that life can go well with her? Yes, indeed. Volf (2009:26) uses the example of a child. One
can respect the child’s rights, but more is needed in order for that child to have a
flourishing life.

This brings about the conclusion that more than respect is needed for flourishing lives;
generosity in general is a crucial requirement of society. Volf states “[t]his is so, even if we
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agree that people can flourish in an important sense even when they are being wronged,
let alone when they are merely not being cherished” (2009:26). Wolterstorff agrees when
he says that, “if they are to flourish, people need to live in harmony with and delight in the
physical world, fellow human beings, God, and themselves” (2011:107). Already in 1983,
Wolterstorff (1983:69) had proclaimed this when he stated that there is no shalom without
justice. Without justice, this beautiful vision of shalom that Wolterstorff portrays, will not
materialize in our country. “But the peace which is shalom is not merely the absence of
hostility, not merely being in right relationships. A nation may be at peace with all its
neighbours and yet be miserable in its poverty. To dwell in shalom is to enjoy living before
God, to enjoy living in one’s physical surroundings, to enjoy living with one’s fellows, to
enjoy life with oneself” (Wolterstorff 1983:70). It is precisely here that Volf believes one can
use the term “gratuitous benevolence,” as first mentioned by Nygren and developed into
the full understanding of care by Wolterstorff.

Some may even go on to ask whether this type of care-agapism is too easy. But this is not
the case, care-agapism decentres the self, focusing on the rights and goods of others and
working to bring them about and honour those rights. “Care-agapism listens for and listens
to the call of others” (Wolterstorff 2011:140). One tries to not let attachment or opinion
cloud one’s judgment and retribution has no place in care-agapism, which is perhaps the
most difficult aspect of all. Care-agapism is definitely not an easy ethic, albeit a crucial one
(Wolterstorff 2011:140).

5. Love and rights
After this discussion of the relationship between love and justice, the focus can turn to
examining the relationship love ultimately has with the rights mentioned in the previous
102

Stellenbosch University http://scholar.sun.ac.za

chapter, the good and goods to which one has a right, as well as the grounding for having
those rights in the first place. This discussion will also assist the quest of this study to
ultimately clearly understand the most recent work of Wolterstorff regarding justice, and
how it relates to the Christian faith.

First of all, love is orientated towards the good in various ways. Wolterstorff claims “[l]ove
in all its forms is the manifestation of one or more of three fundamental orientations toward
the good” (2011:142-145), namely:

1. Benefaction, which seeks to bring about a new locus of goodness or a good. We
imitate God’s benefaction, and care is one manifestation of benefaction.
2. Acknowledging a good. Attraction-love is one manifestation thereof. Praise,
gratitude and so forth also falls into this category. Doing justice (and thus also
caring) unites both these orientations.
3. Emotional investment, which is manifested in attachment. This also makes the
lover vulnerable and leaves dangers of smothering for the beloved.
(Wolterstorff 2011:142-145)
Now, given that love is orientated towards the good and doing good is what is required of
all, and because love as care is a manifestation of doing good and love as care equals
justice, it becomes clear that Wolterstorff has successfully generated a well-rounded
theory of justice that goes beyond rights as such. A theory that is grounded in the human
worth bestowed on each and every human being, and which does not fall prey to any of
the before-mentioned critiques that attacks other groundings of rights. Wolterstorff has

103

Stellenbosch University http://scholar.sun.ac.za

also successfully generated an account of justice that, even with its Theistical grounding,
presupposes in every human being the knowledge of what justice requires and can thus
transcend religious boundaries, which is evident in the concepts of wronging and
forgiveness mentioned earlier. One realizes in the work of Wolterstorff that wronging is a
universal concept that must be fought against by every person. It also becomes clear that
what justice as love and love as care requires of everyone is to go beyond merely
respecting rights of the other and includes responsibilities to which people may not
necessarily have rights.

6. Conclusion
Even though this has not been an exhaustive exploration of the work of Wolterstorff,
crucial points regarding justice and what is necessary in society has come forward. Some
of the crucial points that surface in Wolterstorff’s thinking about justice are the following:
Justice has a Trinitarian theological rationale; both the Old and New Testaments, and the
long Christian tradition portray justice as based in the being and work of God, and justice
as an imperative to all God’s people. Justice is specifically justice as inherent rights.
Justice as inherent rights rests upon the worth of human beings. Regarding the subject of
justice as rights, the rights every person has, according to Wolterstorff, are in fact claims to
certain goods, namely the goods that entities and persons (that are in fact capable of
rational thought) treat one in a certain way. These rights are legal or social-practice rights
that a person has, even if many life-goods can come from not treating a person in that
way. The goods to which a person has a right trumps all other life-goods. Moral rights have
similar trumping properties; however, Wolterstorff claims that moral rights are controversial
in many cases and thus this cannot be the end of the matter. Instead, there exists a moral
subculture of rights that can and should question laws and legislation in whether they
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honour the rights of the people. In violating laws and legislation, Wolterstorff also has a
victim-centred approach; he asks not what life-goods are lost by a violation, but what rights
have been dishonoured. In this it becomes clear that Wolterstorff is appealing for an
account of justice that transcends the rights conferred by legislation or social practice, an
account against which the same legislation rights and social practice can be evaluated. He
refers to this framework of rights as natural rights. The grounding of these natural rights
are then found in the worth of all people, which also means that people can be wronged
when treated with less respect than what this worth requires. To Wolterstorff, wronging
someone not only denies the trumping quality of their rights, but actually alters their moral
condition as “patient, or recipient, in the moral order” (2008:386). Therefore:
The conceptuality and language of natural rights enables us to bring to thought and
speech the patient dimension of the moral order; therein lay their indispensable
importance.
(Wolterstorff 2008:386)

Ultimately, this in depth analysis of justice leads up to and grounds the most important part
of Wolterstorff’s work, namely, justice as related to love. He develops an agapist ethic with
the following features at its core: love from God endows equal worth to every person;
every person in turn has a duty to love; and specifically, the type of love he speaks of is
love as care. It is a love that goes beyond that which justice requires, beyond the
protection of rights. Wolterstorff (2011:viii) brings the topic of justice and the topic of love
into harmony with one another. He argues for the “desirability of a compatibilist way of
understanding the relation between the two imperatives” (2011:viii) and then looks at
various perceived conflicts that exist between love and justice. He believes that when love
perpetrates injustice it is in fact malformed love, so the two cannot contradict one another.
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Wolterstorff places great emphasis on forgiveness as something that foregoes certain
retributive rights and so forgiveness recognizes justice in that a person has been wronged.
This places forgiveness at the centre of the love-justice relationship, where to love, as well
as to bring about justice, are not mere suggestions, but requirements for every person.
Justice and love are central commandments for Christians, yet it is love that goes the extra
mile.

It is clear that Wolterstorff’s work remains relevant today, especially since different forms
of injustice are present throughout the world. Therefore, in the next chapter, a brief
explanation of the relevance and impact of Wolterstorff’s work on the Christian faith will be
given. Some implications are discussed for the role of churches with regard to building a
just society.
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Chapter 4
Implications and applications

1. Introduction
In the first chapter of this study, various faces of injustice were mentioned. These
injustices, in one sense or another, are all present today. Injustice is found throughout the
world. Mamphela Ramphele calls these injustices “lingering ghosts” (2008:10) and says:
The process of transformation to normalise South Africa has at its core the laying to
rest of these lingering ghosts lest they continue to haunt our future. The most
stubborn ghosts are those whose names we are often too afraid to mention: racism,
ethnic chauvinism, sexism, and authoritarianism.
(Ramphele 2008:10)

One can add to the lingering ghosts of Ramphele the faces of oppression that Iris Marion
Young (1990:48-65)32 writes about, namely, exploitation, marginalisation, powerlessness,
cultural imperialism, and violence, all of which are seen everywhere. The writers who
contributed to the book Opinion Pieces by South African Thought Leaders are full of praise
for various instances in history that have contributed to removing injustice from society, yet
they are also in anguish over the many problems that remain. Certain injustices have
remained the same over the years, or merely taken on a different form. Injustice can be
worsened by other problems in a certain society such as the HIV/Aids pandemic, high
unemployment rates and blamefulness. All components that can lead to what Neville
Alexander call “a rapidly deteriorating quality of life for all” (2011:27).

32

In her book Justice and the Politics of Difference, Young analyses various grounds on which justice
theories are based.
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In other words, as Katts (2007:57) puts it, having rights as such is not in itself enough to
eradicate injustice. The question in this chapter will therefore address how Wolterstorff’s
account of justice can aid the Christian faith in laying to rest the “lingering ghosts” of
injustice. How does Wolterstorff’s work link with the Christian faith in working toward what
Moeletsi Mbeki calls the “solutions that will lead to…economic development and political
stability as well as to its social development and well-being” (2011:3)? One can start this
process at the beginning, by looking firstly at the influence Wolterstorff has had on the
topic of justice, specifically justice as rights.
2. Wolterstorff’s influence on the justice discourse
This chapter, as the rest of this study, does not attempt to illuminate the meaning of
Wolterstorff’s perspectives of justice for the South African context. As somebody living in
South Africa the researcher merely seeks to infer the most important insights that can be
learned from Wolterstorff within any context where justice is denied.
One might ask what goals he set out to achieve by developing his account, especially
when considering the vast amount of writings on the topic of justice that already exist.
What sets Wolterstorff apart?
He states,
I was led to reflect philosophically on justice by finding myself called to speak up as
a philosopher for the wronged of the world, not by what other philosophers had said
on the topic.”
(Wolterstorff 2008:668)

Firstly, the wronged of the world that Wolterstorff mentions here specifically includes the
wronged of both South Africa and Palestine. The injustice that Wolterstorff encountered
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upon visiting these places greatly influenced his work, as well as contributed to the
reasons behind developing an account of justice in the first place. This statement also
shows how Wolterstorff did not set out to bring forth the only appropriate account of
justice, although he does adequately ground his account by pointing out where other
accounts have fallen short33. Wolterstorff emphasises the importance of each physical
situation that calls for justice34, and it reaches beyond academics or previous work on the
topics. The wronged is what caused Wolterstorff to act, which, in his case, was to write.
His work speaks of now, the context in which one is found. It is in this context that one is
called to not only end injustice, but also to love one’s neighbour. Yet both these things
cannot be done unless the discourse of justice is in place, the correct discourse, where
justice is grounded in the equal worth of every person. Wolterstorff first and foremost calls
the churches to talk, to write, and to discuss. It therefore becomes clear that Wolterstorff
has great impact regarding the justice-discourse of today. The foundation on which one
builds action cannot be uncertain, one needs to know what injustice is and why something
is unjust before acting to end injustice. Churches are called not to be stagnant in
whichever context a church may be, and it is with discourse that churches must begin to
achieve what Fanie du Toit calls “positive activism” (2005:57). For such a discourse:
Theology would have to develop the analytical capacity to understand the current
social and economic challenges … (it needs) constructive proposals that engage
both the Christian message and the historical realities in South Africa.

33

There are various questions that would need to be addressed if Wolterstorff’s account of justice, with
religious roots, was, in fact, not accepted and secularist point of views called upon. What would happen to
the subculture of rights if the secularist outlook took over and religious roots of rights eroded? First of all, it
is important to note that the only framework that actually would be able to replace it is the Kantian one, and
even that has too many failures to do so; rational capacity does differ in all people after all, making the
Kantian account problematic. In addition, there are some who believe the subculture of rights will never
erode even if the religious heritage completely disappears, which is what Wolterstorff also believes, leaving
the culture of rights in a safe position (Wolterstorff 2008:390-392).
34
In his book, The Idea of Justice, Amartya Sen also argues for situational discernment when it comes to
justice. He believes in removing injustice from society instead for searching for an ideal theory of justice to
strive toward, given that such a theory would be too complex and unattainable.
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(Du Toit 2005:71)

It is already in this preliminary arena that Wolterstorff’s work has great value. Wolterstorff
looks to the roots of social justice and builds his account on a strong foundation. A
foundation of rights that greatly aids the understanding of current social challenges35.
Wolterstorff points out the importance of history in working towards justice, as well as the
importance of understanding exactly what type of justice is called for. He uses a Biblical
rationale to explain the responsibilities one has regarding the rights of one’s neighbour.
There are two central themes that Wolterstorff emphasises in discussing justice of the
Hebrew and Christian Scriptures, the first of which is that God always holds human beings
accountable for doing justice. The second theme is that God Himself is truly committed to
the cause of justice. In the New Testament, justice toward the lowly and vulnerable is
expanded and the concept of inherent rights is evident. Wolterstorff shows how justice is
the reason why Jesus opposes religious exclusivism, why he shows no partiality, yet, the
forgiveness that Jesus mentions goes another step further than presupposing rights and,
35

One such social challenge regards sexuality and sexual orientation, an arena in which discrimination
toward sexual minorities is still prominent. Martha Nussbaum sheds lights on the topic and explains how
human rights include freedom of choosing sexual partners, freedom of sexual expression, etc. and how
justice relates to these topics. cf. Sex and Social Justice. In Karen Lebacqz’s book, Sexuality, Yoel H. Kahn
explores the “theological self-understanding of how we mediate between the conflicting values of our
received religious tradition and the contemporary society, a society of which we are both a part and have
helped create” (1999:582). In his essay, Making Love as Making Justice, Kahn aims at creating a new ethic
of sexuality within the Jewish tradition. He specifically focuses on how liberal Jewish decision-making
methodologies can be applied to sexuality, and begins by exploring the traditional and modern beliefs on
homosexuality, as well as the traditional Jewish beliefs on sexuality in general. Kahn believes that at the core
of sexuality lies a yearning for “intimacy, connectedness, and relationship” (1999:584), and through the
sexual intimacy of knowing the other, justice, faithfulness and truth is known as well. “It can therefore be a
primary mode of both spirituality – knowing God, as Carter Heyward has taught, and of justice-making –
making God known” (1999:284). Kahn explains that yearning for intimacy and the other is irrevocably
linked to yearning for God, since God is known through relationship and raises the question of whether,
within such an understanding of sexual intimacy, any sexual act (even previously forbidden ones) can be a
“means to the realization of sanctified human relationship” (1999:585). Responsible sexual expression is
what Kahn calls for, wherein respect is crucial for both partners and abuse of power has no place. Just sexual
relationships occur only when sexuality is not used as a power instrument. Kahn draws together the questions
regarding sexuality by saying that “through learning to live and act justly in this private sphere, and through
the enhancement of our own person which emerges from true relationship, we are strengthened and
encouraged to channel passion and action towards justice in wider, more public spheres” (1999:589).
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in fact, tells about the worth of people. This worth spills over into the loving care concept
that ultimately encapsulates all Wolterstorff work, the justice discourse, the grounding
thereof, as well as the in depth study of Scripture and philosophy all provide an ultimately
holistic and realistic account of justice as love, specifically love as care. As a result, in the
heart of such a discourse, fair and just action is born.

3. Championing for rights based in human worth and dignity
Although discourse is an invaluable component, Wolterstorff believes that speaking about
justice is not enough. One can turn to the many theories on activism in the South African
context; for example, in AJ van der Walt’s book, Theories of Social and Economic Justice,
every contributor raises important questions regarding justice in South Africa, yet, what
seems to lie at the core of every issue raised is the worth of people. The worth of people is
what called the theologians to write in the first place. The worth of people also called
Wolterstorff to write and so the worth of people, especially not treating people as such a
worth requires, is then what calls the church to act3637. Here is where Wolterstorff’s work
has again greatly contributed. Wolterstorff explains this worth, grounds it and fights for it,
he explains why and how one is to treat another with the respect that worth requires. In
this way it becomes clear that the activism called for, because of the lingering ghosts in
South Africa, is not aimed at a specific injustice; it does not merely seek to annihilate
racism, chauvinism or any other form of injustice. It first seeks to instil in the heart of every
South African the recognition of worth, equal worth of every person. When this is achieved,
the ghosts begin to disappear, and the action can begin. The focus can turn to the issues

36

The worth of people explains why Stellenbosch’s faculty of Theology places so much emphasis on human
dignity.
37
Huber explains the basic task of churches in fighting for justice. He claims that a task of a church becomes
linked with the essence of a church and then fulfilling such a task brings to light the mission, as such, of a
church.
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addressed in van der Walt’s book, Tanner’s38 book, Ramphele’s, or Sandel’s39; finding
ways to implement a fairer system, taking on the injustices that accompany a certain
economy, etc.
Wolterstorff explained how justice has a Trinitarian theological rationale, mentioned earlier.
He showed how the Old and New Testaments, as well as the long Christian tradition
portray justice as based in the being and work of God, and justice as an imperative to all
God’s people. Justice is specifically justice as inherent rights, which then rests upon the
worth of human beings. Regarding the subject of justice as rights, the rights every person
has, according to Wolterstorff, are in fact claims to certain goods, namely the goods that
entities and persons (that are in fact capable of rational thought) treat one in a certain way.
For because of worth, one has rights, and justice requires fighting for the rights of one’s
neighbour. However, even that is not yet enough. Wolterstorff takes justice another step
further. He brings into the picture the crucial topic of love, specifically love as care. Love as
care goes beyond fighting for the rights of one’s neighbour, and beyond what justice
requires.

4. Love as care40
Wolterstorff places great emphasis on the flourishing one is to bring about in the lives of
one’s neighbours. The duty everyone has; the duty to love. In his book, Exclusion and
Embrace, Volf states “God’s reception of hostile humanity into divine communion is a
model for how human beings should relate to the other” (1996:100). He then goes on to

38

Cf. Economy of Grace
Michael Sandel, in Justice: What’s the Right Thing to Do, as well as Tanner in her book mentioned above,
addresses issues of economical exploitation and how one could bring about justice in such a context. Sandel,
also in another book, The Case Against Perfection, goes further in the sphere of justice to speak of the issues
regarding genetic engineering and to what extent people can and should be involved. Both issues need to be
looked at trough the lens of inherent worth discussed above.
40
One should also note the work of feminist thinker Carol Gilligan with regards to the roles of men and
women in moral situations. She places specific focus on ethics of care.
39
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explain this idea by looking at repentance, forgiveness, healing, and creating space for
others in oneself. The other, the neighbour, becomes the focus. Volf (1996:99) explains
that there is always a choice when it comes to treating the other in a certain way. It does
not have to be “either us or them” (Volf 1996:99). He further shows the importance of
maintaining “an order of embrace”, rather than one that excludes. These ideas greatly link
with Wolterstorff’s understanding of justice, specifically as it cannot be separated from
love.
However, before one can commit to loving one’s neighbour, one must know who actually
constitutes as one’s neighbour. Naim Ateek41, when speaking about the Israeli-Palestinian
conflict, says
the term "neighbour" raises questions of exclusivity and inclusivity, one's
understanding of God, and responsibility toward the "Other".
(Ateek 2008:157)

Given that the Israeli-Palestinian conflict, and the Apartheid of pre-democratic South
Africa, are two of the key elements that lead Wolterstorff to create an account of justice, as
mentioned previously, this statement is an important one. The position of the “neighbour”
or “other” in these oppressive situations is, as Ateek also notes, a crucial one that has
come into question, and should therefore be examined. Especially because, according to
Wolterstorff, all people have received this duty and call to love one’s neighbour. Sacks
(2002:113-114) takes this idea further within Judaism and explains how, according to
Jewish belief, no one owns anything since everything belongs to God. Therefore, there is
no opposition between justice and charity, no opposition between mishpat, what is just,
and tzedakah, what is right. People are mere guardians of God’s possessions and thus are

41

Ateek is the Director of the Sabeel Ecumenical Liberation Theology Center in Jerusalem.
113

Stellenbosch University http://scholar.sun.ac.za

called to share them with the other. In Judaism, charity regarding one’s neighbour is
something that may even be enforced by law.
Many scholars agree that one cannot say who one’s neighbour is; this actually has to do
with different convictions, abilities, situations, etc., however, Wolterstorff (2011:132) looks
at the example of the good Samaritan with regards to such a question. He takes this story
to mean that Jesus is “enjoining us to be alert to the obligations placed upon us by the
needs of whomever we happen on, and to pay no attention to the fact, if it be a fact, that
the needy person belongs to a group that is a disdained or disdaining out-group with
respect to oneself” (Wolterstorff 2011:132).42 This parable brings out an ethical corollary,
even if there is no specific explanation of what qualifies as belonging to the category of
neighbour.
Be open to recognizing the obligations that the needs of the other place upon one,
and do not allow any in-group/out-group classifications to deafen one’s ear or
harden one’s heart.
(Wolterstorff 2011:133)

What it boils down to is that our obligations do not see race, age, gender or any other
classification, nor are they only towards those immediately present. Our obligations go
further than what justice alone requires (Wolterstorff 2011:132-133). In addition,

42

This statement shows how labels are to be disregarded when it comes to justice and love. The injustices
mentioned in chapter 1, dictatorship, oppression, economic exclusion, socio-economic inequality, misogyny,
homophobia, racism, classism, xenophobia, handicappism, ageism, and even ecocide, are all based on certain
classifications, as black, as white, as female, as male, as handicapped, as gay, as poor, as rich. All of these
images in turn are what needs to be transformed into one single image, namely as something of worth.
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accompanying our actions are our attitudes. Attitudes play an important role with regards
to actions, and contribute to them greatly43.

Now another question can be asked. How? How are people to love their neighbour?
Wolterstorff believes that the love one reserves for one’s neighbour is the all-inclusive
care-agapism that he has developed. This must, however, be explained. Volf (2009:27)
agrees that the “first justice, then benevolence” idea of Wolterstorff is correct. Yet, in the
Christian Scriptures, this idea is rooted in, and, in fact, only correct within the borders of
the “because love, therefore justice” (Volf 2009:27) principle. This whole concept is already
implied when justice is seen as one dimension of love as care in the first place. Justice is
one of the things brought forth by the overarching care category of love. To care means
that we also honour and respect rights; however, care also requires benevolence, going
beyond what justice requires to enhance the well-being of the neighbour (Volf 2009:27).
One can thus see how important justice and benevolence becomes within the realm of
care, yet, care itself goes even further than merely pairing justice and benevolence. It is
because people care that people act justly or benevolently, not for the sake of justice of for
the sake of benevolence, but for the sake of the other, because one cares for the other.
One can find this in the Scriptures, and one can find this with God. This is why Wolterstorff
can bring together and connect the important concepts of mishpat and tsedeqa within his
account. Very rarely does a person do justice for the sake of justice as such (Volf
2009:27). Wolterstorff mentions that this is also why God loves justice; He cares for the
well-being of people. God does not love justice as such, but because it is brought on by
care, and the same goes for benevolence. This is how people are to act, caring for other in
the same way, seeking to bring about justice because of love, and acting benevolently
43

Victor Frankl, a Holocaust survivor said the following when speaking to The Star newspaper: “Everything
can be taken from a man but one thing: the last of the human freedoms – to choose one’s attitude in any
given set of circumstances, to choose one’s own way” (2012:17).
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because of love; because of care. “It is love for those who have been or might be wronged
that gets the practice of justice going (whether the wronged person is the other or the self),
and what gets justice going is love not just as attraction, and not just as attachment, but
love as care” (Volf 2009:27). This is something that not only social entities, such as
churches, are called to do, but every person. However, the church can play a crucial role
in instilling these concepts into people’s frames of reference, as well as mobilising people
in the way of caring, teaching people of worth, and showing people exactly why every
person has worth. Social entities have the capacity to do things with reason or rational
agency, their action, however, depends on people. Such entities can also wrong others
and be wronged, which is something generally taken for granted. Yet ultimately social
entities do have lives in the sense of “life” used metaphorically, and thus can be a powerful
vehicle for change, according to Wolterstorff (2008:364-367). Sympathy is not what is
called for, faces do not change hardened hearts. One must believe in the worth of a
person in order to treat her justly, and this is what churches should personify (Wolterstorff
2008:392).
An important aspect of human rights needs a brief clarification before the final conclusion
can be reached, namely the aspect of human dignity. Though it was mentioned before, a
bit of unpacking is called for. Wolterstorff’s focus has remained on human rights and
justice throughout his work, yet that does not mean he disregards human dignity or sees it
as a separate entity in itself. Human dignity finds its place implicit within Wolterstorff’s
views of human rights. He provides impulses for God-given dignity as the basis of rights.
Wolterstorff would therefore be in line with Jürgen Habermas’s portrayal of the close
connection between dignity and rights.
Habermas (2011:71-72) starts by looking at the United Nations document that first
included human dignity in 1948 and also in documents thereafter. These documents
mention rights and dignity in one breath. This already indicates that the two concepts
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cannot be separated. Post-war Germany specifically placed great emphasis on human
dignity within its constitution and laws, and now human dignity is found everywhere, from
rights discourse to judicial decision-making. The philosophical concept of human dignity
can be traced back to Kant and his great claim that no person should be used as a means,
only as an end. This linked up with human dignity discourse following the 9th of September
2001 tragedy in New York. In Germany a court decision was made that a plane cannot be
shot down, even though there is reason to think that the plane is hijacked and might be
used to kill others as had happened in New York on the 9th of September 2001. Some
persons cannot be killed to save more people. The human dignity of every person is
inviolable.
It is important to note that this philosophical concept of human dignity only became part of
laws after the Second World War, and part of international jurisdiction only in the past few
decades, even though it was evident in antiquity. Human dignity found its way into law so
much later than human rights. Many believe this is because human dignity notions were a
response to the crimes committed under the Nazi regime, thus encouraging the United
Nations to draw up the documents. Therefore the question can be asked whether this is
also why German, Italian and Japanese post-war constitutions included human dignity “Hence in the constitutions of the successor regimes of the authors of this twentieth
century moral catastrophe and their allies” (Habermas 2011:73). As a further example,
South Africa’s post-Apartheid Constitution is also a response to the Apartheid atrocities.
These catastrophes are the reason for human rights becoming morally charged. Most
constitutional histories actually do support this. However, to contrast this idea of human
rights becoming morally charged only in retrospect, Habermas says “a close conceptual
connection existed, if at first only implicitly, from the very beginning. The origin of human
rights has always been resistance to despotism, oppression and humiliation” (2011:74),
therefore it is also implicitly linked to justice.
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Habermas goes on to say that the appeal for human rights is because of “the outrage of
the humiliated at the violation of their human dignity” (2001:75). Human rights exist
because of those who have suffered before. This means human right and human dignity
have been closely connected from the start.
Furthermore, the question can be asked whether human dignity “signifies a substantive
normative basic concept from which human rights can be deduced by specifying the
conditions under which they are violated” (Habermas 2011:75). Habermas (2011:75)
shows how human dignity is not only an expression valid in retrospection, but also the
actual source in which all basic rights are conceived. Human dignity was always form the
basis of human rights and so it is as a result of historical conditions that we merely
became aware of it. It is thus safe to say on the topic of human dignity and where it fits into
Wolterstorff’s work that human dignity is always the basis of every aspect regarding
human rights44.
One can now go another step further with Wolterstorff’s account of justice and the Urprinciple. The action of never treating anyone or anything of less worth than they have also
counts with regards to art, things, plants, and animals, even if their worth is instrumental
(Wolterstorff 2008:371-372). Larry Rasmussen (1996) greatly expands on what one’s role
should be towards the earth and environment. His ethic is based on how the lives of
people are unsustainable and his theory then links with the worth Wolterstorff places on
things of instrumental value, especially the things that actually make human life possible.
As Rasmussen said “A moral universe limited to the human universe will not, under
present circumstances, even understand life, much less serve it. Earth community requires
a biocentric or a geocentric knowledge, ethic, and faith” (1996:17-18).

44

Jonathan Sacks, in his book The Dignity of Difference, argues for the embrace of differences on a global
level and calls for civilizations to unite in acceptance of the other.
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In sum, every person is called to love one’s neighbour, who-ever that may be in a given
situation. This must be done specifically in the sense of love as care, which then includes
and actually goes beyond bringing about justice45. It also brings into this sphere the things
of instrumental value, such as the planet we find ourselves on, art, the animals, etc. And
therefore, everything in Wolterstorff’s account of justice builds up to and is included in this
point; each person in his or her given situation is called to fully care for his or her
neighbour. This cannot be stated enough, as it is the crux of Wolterstorff’s work. Love is
orientated towards the good and doing good is what is required of all. Given that love as
care is a manifestation of doing good and love as care equals justice, it becomes clear that
Wolterstorff has successfully generated a well-rounded theory of justice that goes beyond
rights as such. A theory that is grounded in the human worth bestowed on each and every
human being. One that does not fall prey to any of the before-mentioned limitations
accompanying a grounding of rights, which Wolterstorff explicitly opposes. In this sense it
also incorporates the crucial difference made by the Christian faith, indicating its
indispensible character within the justice discourse. His work can be linked to every form
of injustice that needs to be addressed, as well as every attempt made at rectifying it46.
5. Conclusion
Upon his visit to South Africa during the years of Apartheid, Wolterstorff exclaimed:
Through a haze of blood and tears I saw the ripe sere brooding hills of the beautiful
land. When will the haze lift? When, in that land where it seems creation itself
began, will re-creation begin? When will the serene peace of those ancient hills
embrace justice among people?
(2011:169)
45

The justice mentioned above, including everything that is attached to Wolterstorff’s conception thereof,
such as natural rights
46
The Confession of Belhar is a prime example of such an attempt.
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Although Wolterstorff wrote this many years ago, the message is still a poignant one. The
Christian community have come a long way with participation in rectifying wrongs, yet
many injustices remain. Therefore this study has indicated how Wolterstorff’s technical
analysis and in depth study can greatly aid such an on-going process. Wolterstorff
provided a thorough theological account for the notion of justice as rights. He provided an
adequate rationale for the foundation of justice in human worth and also gave a convincing
theological account for the idea of human worth and dignity. Furthermore, he adequately
explained that love and justice stand in a relationship of compatibility and that they do not
stand in opposition to each other. Finally, he convincingly brought the notion of care into
his understanding of love and justice. In his book Hearing the Call, Wolterstorff goes on to
show how the topics of justice and worth are to be included in liturgical practice as well. He
shows ways of how God’s tears should become the tears of the Christian community and
his work instils the important understanding of love as care in the hearts of all his readers.
Wolterstorff’s work contributes greatly to the quest for justice as a quest for dignity,
freedom, rights, Where-ever dignity, justice and freedom is disregarded, disrespected,
denied and violated, there the insights from Wolterstorff can assist individual believers and
churches in their public calling to seek justice.
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