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Summary 

To a child, the divorce of his or her parents is a traumatic and life-altering event. The 

divorce of parents and the proceedings related thereto have the potential to determine 

how various aspects of a child’s life, such as where they will live and go to school or 

how often they will have contact with the parent with whom they do not live, will 

develop. Based hereupon it is safe to say that a child’s parents’ divorce and related 

proceedings can greatly affect a child.  

In terms of article 12 of the United Nations Convention on the Rights of the Child, 

article 4(2) of the African Charter of the Rights and Welfare of the Child as well as 

sections 10 and 31(1) of the Children’s Act 38 of 2005, a child, who is capable to do 

so, has the right to participate in matters that affect him or her by sharing his or her 

views and having these views considered.  

Despite having a clear and well-established right to participate in a matter that so 

deeply affects them, a child’s right to participate in their parents’ divorce related 

proceedings is often not realised. This thesis will evaluate the various methods of 

representation and direct participation employed to give effect to the child’s right to 

participation to determine to what extent the child’s right to participation is being 

realised or not realised.  

It is generally accepted that litigation is not the ideal way in which to resolve divorce 

and related proceedings, especially when children are involved. This thesis attempts 

to determine whether family mediation as model is better suited to realise a child’s 

right to participation in this particular context. It does so be placing family mediation as 

a model in contrast with the traditional legal processes that go hand in hand with 

divorce related litigation.  

To achieve the abovementioned, a model of measuring children’s participation is 

proposed. The proposed model highlights the shortcomings as well as the positive 

aspects of the various methods of children’s participation in South Africa. This exercise 

is repeated in the context of Australian divorce related proceedings in an attempt to 

compare and contrast the two jurisdictions.  

Finally, the model is also employed to measure mediation as a model to realise a 

child’s right to participation, in aid of determining whether mediation as a model is 
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better suited to realise a child’s right to participation in his or her parents’ divorce 

related matters.   

Opsomming 

Die egskeiding van ouers is ‘n traumatiese en lewensveranderende gebeurtenis in ‘n 

kind se lewe. ‘n Egskeiding en ander gepaardgaande regsprosesse het die potensiaal 

om te bepaal hoe verskeie aspekte van die kind se lewe sal ontwikkel. Hierdie aspekte 

sluit onder meer in waar die kind sal woon en skooltoe gaan, en hoe gereeld hul die 

ouer by wie hul nie woon nie, sal sien. Gebaseer hierop is dit regverdig om te sê dat 

‘n kind se ouers se egskeiding en gepaardgaande regsprosesse, ‘n groot impak op 

die betrokke kind se lewe kan hê.  

‘n Kind het, in terme van artikel 12 van die United Nations Convention on the Rights 

of the Child, artikel 4(1) van die African Charter of the Rights and Welfare of the Child 

sowel as artikels 10 en 31(1) van die Kinderwet 38 van 2005, ‘n reg om deel te neem 

in aangeleenthede wat hom of haar beïnvloed. Dit behels onder meer dat die kind hul 

siening mag deel, en daardie siening in ag geneem word.  

Ten spyte van ‘n kind se duidelike en gevestigde reg tot deelname, gebeur dit gereeld 

dat hierdie betrokke reg nie gerealiseer word nie. Hierdie tesis evalueer verskeie 

metodes van verteenwoordiging sowel as direkte deelname te evalueer ten einde vas 

te stel tot watter mate die kind se reg gerealiseer word, aldan nie.  

Daar word oor die algemeen aanvaar dat litigasie nie die ideale manier is om 

egskeidings en verwante aangeleenthede te benader waar daar kinders betrokke is 

nie. Juis hierom poog hierdie tesis om vas te stel of gesinsbemiddeling as model meer 

geskik is om die kind se reg in die betrokke konteks te realiseer. Dit word gedoen deur 

tradisionele litigasie te vergelyk met gesinsbemiddeling.  

Ten einde bogenoemde oogmerk te bereik, word ‘n model wat verskillende vlakke van 

deelname meet, voorgestel. Die model werp lig op die tekortkominge sowel as 

positiewe eienskappe van verskeie metodes van deelname in Suid-Afrika sowel as 

Australië. Die model word ook gebruik om gesinsbemiddeling as model te evalueer 

om vas te stel of dit die kind se reg realiseer terwyl dit die tekortkomige van 

traditsionele litigasie aanspreek.  
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Chapter 1: 

Introduction 

 

1  Introduction 

The United Nations Convention on the Rights of the Child (hereafter “UNCRC”)1 

grants children a right to participation in article 12. This right places an obligation on 

State Parties, such as South Africa, to give “a child who is capable of forming his or 

her own views” the opportunity to express those views in any matter affecting him or 

her. This right also involves giving due weight to children’s views when decisions are 

being made about them.2 In order to give effect to this right, the child must be provided 

the opportunity to be heard either directly or through a representative or an appropriate 

body.3 

On a regional level, the African Charter on the Rights and Welfare of the Child 

(herafter “ACRWC”)4 contains a similar provision, which can be found in article 4(2). 

On a national level, the Children’s Act 38 of 2005 (hereafter “Children’s Act”) grants 

children the right to participate in section 10, stating that “every child that is of such 

age, maturity and stage of development as to be able to participate in any matter 

concerning that child has the right to participate in an appropriate way and views 

expressed by the child must be given due consideration”. Section 31(1) of the 

Children’s Act furthermore grants a child the right to have their wishes expressed when 

major decisions that involve them are made. In terms of section 31(1) of the Children’s 

Act these “major decisions” include any decision:  

“(ii) affecting contact between the child and a co-holder of parental responsibilities and rights;5  
(iii) regarding the assignment of guardianship or care in respect of the child to any other person in  

 terms of section 27;6 or  
(iv) which is likely to significantly change, or have an adverse effect on, the child’s living conditions,  

education, health, personal relations with a parent or family member or, generally, the child’s 
well-being”.7 

 
1  United Nations Convention on the Rights of the Child (adopted 20 November 1989, entered into 

force 2 September 1990) 1577 UNTS 3 (1989) (hereafter “UNCRC”). 
2  G Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting 

Them Working Papers in Early Childhood Development (2005). 
3  Art 12(2) of the UNCRC. 
4  African Charter on the Rights and Welfare of the Child CAB/LEG/24.9/49 (1990) (hereafter 

“ACRWC”). 
5  S31(1)(b)(ii) of the Children’s Act. 
6  S31(1)(b)(iii). 
7  S31(1)(b)(iv). 
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The South African family law system employs various methods to give effect to the 

child’s right to participation. In the context of divorce matters, these methods include 

legal representation under section 28(1)(h) of the Constitution of the Republic of South 

Africa, 1996 (hereafter “Constitution”),8 section 55 of the Children’s Act as well as 

section 6(4) of the Divorce Act 70 of 1979 (hereafter “Divorce Act”). Furthermore, 

section 2 of the Mediation in Certain Divorce Matters Act 24 of 1987 (hereafter 

“Mediation in Certain Divorce Matters Act”) makes provision for the involvement of a 

family advocate in order to advance the interests of children. 

It is generally accepted that litigation is not the ideal way in which to resolve family 

law aspects such as divorce.9 This is especially true when children are involved, as 

the win or lose attitude associated with divorce rarely leaves room for the best interests 

of the child to be of much importance.10 The adversarial system of litigation is not 

conducive to resolving the “important, intimate, emotional and psychological aspects” 

of divorce.11 Children often struggle to communicate their views as a result of the 

adversarial nature of court proceedings.12 

This thesis places family mediation as model in contrast with the traditional legal 

processes that accompany divorce litigation. Family mediation can be defined as “a 

process in which the mediator, an impartial third party who has no decision-making 

powers, facilitates negotiations between disputing parties”.13 The object of the 

 
8  Although s 28(1)(h) of the Constitution only refers to a child’s right to have a “legal practitioner” 

appointed at State expense, the Constitutional Court has used s 28(1)(h) to appoint a curator ad 
litem to protect the interest of children. The use of this constitutional section is significant as the 
Court was entitled to appoint a curator in terms of the Common Law. See T Boezaart (ed) Child Law 
in South Africa 2 ed (2017) 111. Further, Magistrates’ Courts as well as High Courts have the power 
to appoint a curator ad litem for the child.  In this regard see Centre for Child Law University of 
Pretoria Guidelines for legal representatives of children in civil matters (2016) 5. An application for 
the appointment of a curator ad litem is brought in terms of s 33 of the Magistrates’ Court Act 32 of 
1944. Law Society of South Africa Comments by the Law Society of South Africa on the South 
African Law Reform Commission’s Issue Paper 31 Family Dispute Resolution: Care of and Contact 
with children (2020) 53.  

9   M de Jong “Arbitration of Family Separation Issues – A Useful Adjunct to Mediation and the Court 
Process” (2014) 17 PER 2356 2361. 

10  Litigation regarding any aspect of the best interests of the child should not be of a “win or lose” 
nature. See JA Robinson “Die Adversatiewe Stelsel van Bewyslewering en die Beste Belang van 
die Kind in Egskeidingsaangeleenthede: Enkele Gedagtes oor Collaborative Law ter Beslegtiging 
van Ouerlike Geskille” (2015) 18 PER 1527 1535.  

11  M De Jong “An Acceptable, Applicable and Accesible Family Law System for South Africa - Some 
Suggestions concerning a Family Court and Family Mediation” (2005) 18 TSAR 33 33. 

12  L Claasen & G Spies “The voice of the child: experiences of children, in middle childhood, regarding 
Children’s Court procedures” (2015) 51 Social Work 73 78. 

13  Boezaart (ed) Child Law in South Africa 136. 
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negotiation is to get the disputing parties back on speaking terms and to facilitate the 

process of reaching an agreement with which both parties are both satisfied.14 This 

agreement must also acknowledge the rights and needs of all family members.15 

2  Research question  

The primary research question is as follows: Can mediation serve as a model to 

realise a child’s right to participation in divorce related matters? To fully capture the 

primary research question, there are a number of secondary research questions that 

will also be considered.  

i. What is the nature and extent of a child’s right to participation in their parents’ 

divorce related proceedings in South Africa?  

ii. What are the shortcomings in the current state of affairs with regard to a child’s 

right to participation in their parents’ divorce related proceedings in South 

Africa?  

iii. Can mediation as a model address the shortcomings in the abovementioned 

current state?  

3  Hypotheses 

The primary hypothesis recognises that mediation can serve as a more suitable 

method to realise a child’s right to participation in divorce matters. In support of the 

primary hypothesis, there are two secondary hypotheses, namely: 

i. A child’s right to participation in their parents’ divorce related proceedings is 

currently not sufficiently realised in South Africa.  

ii. Mediation, as a form of alternative dispute resolution, lends itself to realising a 

child’s right to participation in their parent’s divorce related proceedings.   

4  Methodology 

This research involves a literature overview of both local and international primary 

and secondary resources on the topic of a child’s right to participation. International 

 
14  Boezaart (ed) Child Law in South Africa 136. 
15  136. 
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and regional treaties, legislation, case law and academic commentary are used to test 

the hypotheses and answer the relevant research questions.  

The research commences by establishing what a right to participation entails. This 

requires an analysis of article 12 of the UNCRC and article 4 of the ACRWC as well 

as sections 10 and 31(1) of the Children’s Act. The initial research therefore focuses 

on the interpretation of the relevant treaties and legislation. This analysis is conducted 

by consulting various academic contributions on the topic in order to better engage 

with the concept of a child’s right to participation.  

In what follows, the focus of the research is on the possible ways in which a child’s 

right to participation during their parents’ divorce proceedings can be realised. An 

overview is provided of methods such as the role of the family advocate, the possibility 

of a judge consulting with children in chambers and legal representation under section 

28(1)(h) of the Constitution, section 6(4) of the Divorce Act and section 55(1) of the 

Children’s Act. The extent to and manner in which the child’s right to participation is 

implemented in case law is also examined in this regard. The purpose of this 

discussion is to determine to what extent the present legal position in South Africa 

provides for a child to participate in divorce related proceedings.  

After reaching a conclusion on whether the child’s right to participation in this 

specific field is in fact realised or not, a closer look is taken at mediation as an 

additional or even an alternative model to realise this right. This entails looking at the 

inherent characteristics of mediation and ways in which it can facilitate the participation 

of children in their parents’ divorce matters.  

A comparative study is conducted by comparing the current South African legal 

position with that of children of divorcing parents in Australia. Australia, a jurisdiction 

seen as a pioneer in the field of family law mediation,16 ratified the UNCRC on 17 

December 1990.17 As both jurisdictions are signatories to this treaty, it creates the 

 
16  G Yeo & CZ Teng “Mediation Applied to Family Law in Singapore” (2017) ALSA National Chapter: 

Singapore 217 219. When it comes to the promulgation of legislation that encourages or forces 
divorcing couples to turn to mediation before going the litigation route, Australia has taken the lead. 
See M De Jong “Divorce mediation in Australia – valuable lessons for family law reform in South 
Africa” (2007) 40 Comparative and International Law Journal of Southern Africa 280 281. 

17  P Alston & G Brennan (eds) The UN Children’s Convention and Australia (1991) iii; United Nations 
Treaty Collection “Status of Treaties: United Nations Convention on the Rights of the Child” (05-05-
2021) United Nations Treaty Collection 
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opportunity to directly compare and contrast the way in which these jurisdictions give 

effect to article 12.  

5  Limitations 

A child’s right to participation as set out in article 12 of the UNCRC, article 4 of the 

ACRWC and sections 10 and 31(1) of the Children’s Act, is applicable to all matters 

affecting the child. Landsdown, for example, lists decisions in respect of a child’s 

school, health care and local community as areas of potential participation.18 Although 

there are various decisions in which a child could potentially exercise his or her right 

to participation, this thesis only focuses on the child’s participation in proceedings 

relating to their parents’ divorce, for example where the child resides, the child’s 

contact with his or her parents, maintenance and other major decisions flowing from 

the parents’ divorce.  

The separation of parents who were not married will not specifically be investigated, 

although most of this research will still be applicable to the children of unmarried 

parents. Furthermore, although arbitration, a combination of mediation and arbitration 

techniques, and mediation are internationally viewed as appropriate forms of 

alternative dispute resolution in divorce matters,19 mediation is the only form of 

alternative dispute resolution that is investigated.  

6  Rationale 

The global rise in divorce rates has resulted in a global rise in the focus placed on 

the impact that divorce has on children.20 To a child, the divorce of parents is a 

traumatic event.21 This life-changing occasion can cause children to experience 

anxiety and depression as well as feelings of anger and resentment as they attempt 

to make sense of the dramatic changes in their life situation.22   

 
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-11&chapter=4 (accessed 
05-05-2021). 

18  Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting 
Them 21. 

19  LJ Van Zyl Alternative Dispute Resolution in the Best Interests of the Child DPhil thesis, Rhodes 
University (1994) 164.  

20  C Brand, C Hoelson & G Howcraft “The Voice of the Child in Parental Divorce: Implications for 
Clinical Practice and Mental Health Practitioners” (2017) 29 Journal of Child and Adolescent Mental 
Health 169 169. 

21  Van Zyl Alternative Dispute Resolution in the Best Interests of the Child 49. 
22  NA Mundlamamo The Views of Social Service Providers on the Use of Parenting Plans for 

Adolescents of Divorced Parents MA thesis, Stellenbosch University (2016) 36.  
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The divorce and proceedings relating thereto does not only have the potential to 

have a negative emotional impact on children23 but also determines, to a large extent, 

how various aspects of their lives will develop.24 These aspects include factors such 

as where and with which parent the child will live; the care of the child; contact between 

the child and the parent with whom they are not living; their schooling and religious 

upbringing of the child.25 

In WB v KB26  the Court emphasised the impact of parental divorce as follows:  

“Divorce inevitably occasions change in the lives of children such as adjusting to the daily 
absence of one parent, while living with the other and going back and forth between two 
different households.”27  

Divorce is not a single event in the life of a child but rather a process, which usually 

begins some time before the separation and continues to have an effect for many 

years to come.28 Many of the problems prevalent during divorce proceedings are of 

psychological nature.29 Despite the major impact a divorce can have on children, they 

have been almost entirely voiceless in these issues for far too long.30  

To the extent that children feel voiceless in the decisions relating to their parents’ 

divorce, they are often left unsure about what the future holds.31 In this regard, most 

children want to be able to have a say in matters that affect them.32 However, children 

generally do not want the responsibility of having to make choices with regards their 

care and contact arrangements.33 Here, the distinction between giving a child a voice 

 
23   Mundlamamo The Views of Social Service Providers on the Use of Parenting Plans for Adolescents 

of Divorced Parents 36.  
24  D Graham The Voice of Children: How Can We Hear It? (2005) unpublished paper presented at the 

World Congress on Family Law and Children’s Rights at Cape Town, 20-03-2005 – 23-03-2005 
(available at 
https://www.childjustice.org/index.php?option=com_edocman&task=document.viewdoc&id=16&Ite
mid=&lang=en).  

25  S 33 Children’s Act 38 of 2005; S 6(3) Divorce Act. 
26  2015 JDR 2255 (GP). 
27  Para 45. 
28  M De Jong “Giving Children a Voice in Family Separation Issues: A Case for Mediation” (2008) 4 

TSAR 785 785.    
29  Van Zyl Alternative Dispute Resolution in the Best Interests of the Child 33.  
30  De Jong (2008) TSAR 785.  
31  SALC Review of the Child Care Act Project 103 (110/2002) 654.  
32  C Eberhard Giving Children their own Voice in Family Court Proceedings: a German Perspective 

(2005) unpublished paper presented at the World Congress on Family Law and Children’s Rights 
at Cape Town, 20-03-2005 – 23-03-2005 (available at 
https://www.childjustice.org/index.php?option=com_edocman&task=document.viewdoc&id=13&Ite
mid=&lang=en).  

33  J Cashmore & P Parkinson “Children’s Participation in Family Law Disputes: The View of Children 
of Children, Parents, Lawyers and Counsellors” (2009) 82 Family Matters 15 20.  
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and giving the child a choice becomes evident. When it comes to the concept of a 

child’s right to participation, the intention is to give the child a voice rather than a 

choice. This is because giving them a choice would entail giving them control over the 

outcome. Giving children the power to have their voices heard, leads to a sense of 

being empowered and valued without the level of responsibility required for making a 

choice.34 

Children are able to provide important perspectives about their experience that can 

lead to better informed decisions and possibly more “positive and workable 

outcomes”.35 In order to create these more positive and workable outcomes and 

initiate the various advantages to giving children a voice,36 the opportunity to be able 

to participate, should a child wish to, must first be created.  

In their attempt to voice their opinions in matters affecting them, children are usually 

dependent on whether those who have authority over them consider it to be in their 

best interests, and whether they are deemed competent to be heard.37 Despite their 

right to participation being acknowledged in various pieces of legislation and 

conventions, children are not always heard as a result of, amongst other things, adults 

(parents, attorneys and judges) who feel that children should not be involved in divorce 

proceedings for a variety of reasons.38 There are various methods available to obtain 

the views of the child, such as the appointment of a psychologist or family counsellor, 

curator ad litem or legal representative in terms of section 28(1)(h) of the Constitution, 

an interview in chambers or a report by the family advocate. Despite the availability of 

 
34 Cashmore & Parkinson (2009) Family Matters 20. 
35 15. 
36 Timms explains that listening to children when it comes to plans for their future have definite 

advantages. These advantages include: creating a sense of control of the traumatic situation the 
child is experiencing, creating a feeling of being respected even when the outcome is not what the 
child had hoped for and possibly inspiring the parents to think wider when planning the child’s future. 
See J Timms Can we protect Children and protect their Rights? Letting Children and Youth speak 
out for themselves. (2001) unpublished paper presented at the World Congress on Family Law and 
Children’s Rights at Bath 20-09—2001 – 22-09-2001 (available at 
https://www.childjustice.org/index.php?option=com_edocman&task=document.viewdoc&id=234&It
emid=&lang=en).  

37 Timms Can we protect Children and protect their Rights? 
38 Adults’ assumptions of incompetence are based on five overarching preconceived notions, which 

are that: children’s memories are not reliable; they are egocentric; children are extremely easily 
impressionable; they cannot always distinguish reality from fantasy; children make false 
accusations. See Timms Can we protect Children and protect their Rights?  
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these methods, case law illustrates that the child’s right to participation is not always 

realised.39  

The UNCRC entered into force on 2 September 199040 and was ratified by South 

Africa on 16 June 1995.41 As a State Party to the Convention, South Africa has 

committed to the implementation of the child’s “right to express those views freely in 

all matters affecting the child”.42 Furthermore, as State Party, South Africa is 

committed to giving weight to these views in accordance with the child’s age and 

maturity as well as to create an opportunity for the child to, either directly or through 

representation, have their views heard.  

Further, South Africa also ratified the ACRWC on 7 January 2000.43 Article 1 of the 

ACRWC states that “Member States … shall recognize the rights, freedoms and duties 

enshrined in this Charter and shall undertake the necessary steps … to adopt such 

legislative or other measures as may be necessary to give effect to the provisions of 

this Charter.” This implies that South Africa, as State Party to the ACRWC, has agreed 

to undertake said steps to grant the child who is capable of communicating his or own 

views, the opportunity to have their views heard, either directly or through an impartial 

representative as party to the proceedings. These views shall not only be heard, but 

also considered by the relevant authority in line with appropriate law. 

As South Africa is a party to both the UNCRC and the ACRWC, it is necessary to 

determine whether effect is given to the obligations created by the relevant treaties. 

The interpretation of the South African legislation and case law that gives content to a 

child’s right to participation in their parents’ divorce proceedings and other decisions 

relating thereto play a vital role in determining whether South Africa fulfils its 

obligations as a State Party. 

 
39  See discussion in Chapter 3.  
40  The UNCRC was adopted and opened for signature, ratification and accession by General Assembly 

Resolution 44/25 of 20 November 1989 and entered into force on 2 September 1990 in accordance 
with article 49. 

41  United Nations “Status of Treaties: United Nations Convention on the Rights of the Child” (10-04-
2019) United Nations Treaty Collection < 
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-11&chapter=4&lang=en> 
(accessed 10-04-2019). 

42  Art 12(1) of the UNCRC. 
43  ACEWRC “Ratifications Table” (10-04-2019) African Committee of Experts on the Rights and 

Welfare of the Child < https://www.acerwc.africa/ratifications-table/> (accessed 10-04-2019); 
Department: Women, Children and People with Disabilities South Africa’s Combined Second, Third 
and Fourth Periodic State Party Report to the Committee on the Rights of the Child (2012) 13. 
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Section 28(1)(h) of the Constitution grants every child a right to state funded legal 

representation in civil proceedings affecting the particular child. The right is applicable 

in situations where a substantial injustice would ensue, should the child not be afforded 

the legal assistance. In terms of legislation, section 10 of the Children’s Act grants 

every child that is of such age, maturity and stage of development who is able to 

participate in any matter concerning them, the right to participate in an appropriate 

way. The child’s views must be given due consideration. Furthermore, section 31 of 

the Act obliges a holder of parental responsibilities and rights to consider the views 

and wishes of the child when making decisions affecting the child.  

In the past, courts have traditionally respected parents’ rights to regulate the various 

aspects of their child’s life to their discretion.44 Children were seen as “objects of 

concern” who lacked the necessary capacity to participate and needed to be protected 

from parental conflict.45 Although case law suggests that that some courts focus their 

attention on the rights and needs of children of divorce, there is no consistency 

regarding how the law is implemented. For purposes of the research, an overview of 

judgments clearly shows courts’ failures to engage with the child’s right to participation 

in a committed and consistent fashion.  

Rosen v Havenga46 is an example of a case where the child’s views were heard 

and taken into account. In this case, the Court had to decide on matters including 

guardianship, access and care regarding a 9 year old boy.47 The Court explained that 

a legal representative was appointed in terms of section 28(1)(h) of the Constitution in 

order to comply with article 12 of the UNCRC. 48 The defendant, the child’s father, 

suggested that the boy be called to testify in court.49 As it would place too much 

pressure on the boy, Moosa J chose to rather interview the boy in chambers to obtain 

his views regarding the matter.50 Although the boy’s views were not the determining 

factor, the judgment was in line with his views.51 

 
44  SALC Review of the Child Care Act Project 654. 
45  Mundlamamo The Views of Social Service Providers on the Use of Parenting Plans for Adolescents 

of Divorced Parents 127; R Bessner & Department of Justice Canada Background Paper: The Voice 
of the Child in Divorce Custody and Access Proceedings 2002-FCY-1E (2002) 72. 

46  2005 (6) SA 535 (C). 
47  Para .  
48  Para 6. 
49  Para 31. 
50  Para 31. 
51  Para 31 read with para 41. 
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In Ex Parte Van Niekerk: In re Van Niekerk v Van Niekerk (hereafter “Ex Parte Van 

Niekerk)52 the views of two children (both girls, 14 and 15 years of age)53 regarding 

their father’s access to them, as well as court-mandated therapy, was not considered 

during their parents’ divorce or the litigation thereafter. The mother was bound by court 

order to take all steps necessary to persuade her two daughters to attend therapy with 

their father.54 As the children refused to attend treatment with their father, the mother 

approached the Centre for Child Law, motivated by her fear of being held in contempt 

of court.55 As a result, legal representation was appointed to aid the children in 2004 

and the children were joined to the proceedings.56 Consequently, the two van Niekerk 

children were able to appeal against any court order that adversely affected them.57  

J v J58 is an example of where a child did not enjoy the right to express his views 

regarding a matter that greatly affected him. In this case, an 8-year-old’s  divorced 

parents engaged in litigation regarding which primary school their son was to attend. 

Although the High Court appointed a curator ad litem to represent the interests of the 

child, the child’s views were not canvassed in court and the Court did not even 

consider the child’s views regarding where he wished to attend primary school.59 The 

curator ad litem as well as the Court miserably failed the child and his right to be heard.  

In HG v CG,60 the Court considered sections 10 and 31 of the Children’s Act. In this 

case an application for the variation of a parenting plan was made, which would enable 

the primary carer to relocate four children (an 11-year-old boy and a set of 8-year-old 

triplets) to Dubai.61 The Court made its appreciation of the sections clear by expressing 

frustration and disappointment in the social worker and clinical psychologist involved, 

for advocating that the children’s voices not be heard, despite the contents of sections 

10 and 31 of the Children’s Act.62 Fortunately, the family counsellor appointed by the 

 
52  2005 JOL 14218 (T) 
53  Para 2. 
54  Para 4. 
55  Para 5. 
56  Para 8. 
57  Para 8. 
58  2008 6 SA 30 (C). 
59  Although the Court quoted sections 31(1) and (2) of the Children’s Act, the Court only addressed 

subsection (2) which deals with the consideration of the wishes of co-holders of parental 
responsibilities and rights.  

60  2010 3 SA 352 (ECP). 
61  Paras 1-2. 
62  Para 17. 
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Office of the Family Advocate obtained the children’s views.63 In line with the children’s 

views, the Court ordered that the parenting plan remain unchanged, which meant that 

the children continued to reside in South Africa.64  

Another example of where professionals failed to consider the child’s views is that 

of SH v SR.65 Here, the court-mandated clinical psychologist did not obtain the wishes 

of the 7-year-old girl regarding her parents’ contact arrangements. To comply with 

sections 10 and 31 of the Children’s Act, the Court had to intervene and appointed an 

advocate to represent the child’s interests and to canvas the child’s views in court.66 

Although the child wanted to remain with her mother as she is closer with her mother 

and had always lived with her,67 the Court ordered that the child would primarily reside 

with her father and enjoy structured contact with her mother.68 While the Court did take 

the child’s views into account, the Court explained that her physical, emotional as well 

as psychological security and development would be better supported if living with her 

father.69 

TC v SC70 is a 2018 Western Cape High Court case that concerned maintenance 

of a 7-year-old and a 9-year-old. In this case, neither the applicant’s nor the 

respondent’s legal teams argued that the children’s views should be heard. The Court 

did not have any recommendations regarding the children’s participation to consider, 

nor did the Court take initiative and address the issue of the children’s views. The 

Court’s failure to recognise the child’s right to participation in any way is particularly 

frustrating if one considers the attention that the same Court (then the Cape of Good 

Hope Provincial Division) paid to the child’s right to participation in Rosen v Havenga.  

In some instances, the Court acknowledges the child’s right to participation, but 

does not deem the child to be capable to enjoy the right as they are too young. In KM 

v CM,71 a divorce action between the parents of an almost 7-year-old, the Court 

referred to the child’s right to participation in terms of section 10 of the Children’s Act 

 
63  HG V CG 2010 3 SA 352 (ECP) para 19 
64  Para 23. 
65  2018 JDR 0655 (ECP). 
66  Para 3.3 read with para 3.4. 
67  Para 10. 
68  Para 27. 
69  Para 23.8. 
70  2018 (4) SA 530 (WCC). 
71  2018 JDR 0093 (GJ). 
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but commented that “in the current circumstances the children are too young” to share 

their views.72 As a result, the child had no opportunity to share his views regarding 

relocating to Germany with his mother and the arrangements that accompany such a 

drastic change. 

As previously mentioned, and illustrated above, the adversarial system of litigation 

is not the ideal system to resolve family disputes. Litigation tends to encourage 

bitterness and irreconcilability between divorcing parties. Parties to the divorce, 

including children, are often left “emotionally shattered”.73 The adversarial system of 

litigation is hostile, formal and confrontational and can have a serious effect on 

children.74 Too often, children become an “arena of struggle where spousal conflict 

plays out in the form of disputes about care and contact and other parenting issues.”75 

What adds to the trauma inflicted on the children is that they are often misused as 

pawns in the tug of war between their parents.  

During divorce litigation, children are usually submitted to various forms of 

evaluation, which can also negatively affect the child. This is clearly illustrated in J v J 

where the 13-year-old child explained to his psychologist that: “I feel very mad, angry, 

cross when I get test (sic) like this because I am not a lab rat that has to be tested my 

whole life!!!”.76 

To avert the problems caused by the adversarial system of traditional court 

proceedings77 and to give effect to the child’s right to participation to the greatest 

possible extent, alternative methods of realisation must also be explored. For this 

purpose, mediation, a form of alternative dispute resolution (hereafter “ADR”) is 

considered. Mediation is an inter-disciplinary process that addresses the 

psychological functioning of the disputing parents in a way that promotes their own 

and their children’s best interests.78 Internationally, mediators are increasingly starting 

to include children in the process of family mediation.79 Child-inclusive family 

 
72  Para 84.  
73  De Jong (2005) TSAR 34. 
74  De Jong (2008) TSAR 787. 
75  TC v SC 2018 4 SA 530 (WCC) para 2. 
76  2008 6 SA 30 (C) para 40. 
77  Boezaart (ed) Child Law in South Africa 135. 
78  137. 
79  Boezaart (ed) Child Law in South Africa 152. 
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mediation creates a space for children to participate in the process and gives parents 

the opportunity to gain insight into their children’s perspectives.80 

It is the very nature of mediation that justifies courts’ sentiments towards family 

mediation. Mediation is an informal and private process.81 It is flexible and 

confidential82 and it promotes the best interests of the child.83 In MB v NB,84 Brassey 

AJ voiced the High Court’s stamp of approval of family mediation and explained that 

litigation should not necessarily be the first resort, but that legal practitioners should 

rather make use of an approach that is conducive to conciliation and problem solving, 

as stipulated in section 6(4) of the Children’s Act.85  

In this case, which dealt with various issues including the patrimonial consequences 

of the dissolution of the marriage as well as maintenance and specifically the 

defendant’s alleged obligation to finance his son’s attending of a private school, the 

court remarked that “this case cries out for mediation”.86 The Court further explained 

that mediation is appropriate for family disputes as:  

“they engage the gamut of emotions, from greed through pain to vengefulness; they 
generally involve the rights of children … who can only experience fear and bewilderment 
at the breakdown of love and support on which they, as family members have come to 
depend.”87  

The Court also remarked that the money spent on legal fees could have been better 

utilised by the family.88  

KM v CM89 concerned the granting of a decree of divorce, maintenance as well as 

an appropriate care and contact regime relating to the parties’ two children.90 Here, 

the High Court voiced its disappointment with the fact that the parties involved were 

not guided to solve their dispute in a way other than approaching court first.91 After 

seventeen days of litigation in the South Gauteng High Court, the plaintiff’s legal fees 

and disbursements alone exceeded R6 million, criminal charges were brought by and 

 
80  152. 
81  138. 
82  J Brand , F Steadman & C Todd  Commercial Mediation: A User’s Guide (2012) 25. 
83  Boezaart (ed) Child Law in South Africa 140. 
84  2010 3 SA 220 (GSJ) 
85  Paras 52-59. 
86  Para 51 as quoted from Egan v Motor Services (Bath) [2007] EWCA Civ 1002. 
87  Para 52. 
88  Para 52. 
89  2018 JDR 0093 (GJ). 
90  Para 3. 
91  Para 26. 
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against both parties and the children were subjected to at least six different 

assessments by six different professionals. It comes as no surprise that the Court 

commented that “the question arises as to whom are the beneficiaries of this litigation. 

It is definitely not the children.”92  

It is admitted that mediation is not perfect, and that mediation does not always solve 

all disputes.93 However, it must be emphasized that the inherent characteristics of 

mediation94 lends itself to addressing the challenges faced by children95 in 

implementing their right to be heard in divorce proceedings.   

7  Outline of Chapters 

7 1 Chapter 2: A child’s right to participation 

This chapter entails an analysis of a child’s right to participation as set out in article 

12 of the UNCRC, article 4 of the ACRWC and sections 10 and 31 of the Children’s 

Act. Here, attention is paid to the concept of participation, how one measures 

participation, as well as the different degrees of child participation. The chapter 

contains a discussion of the obligations of State Parties to protect, respect, implement 

and fulfil the child’s right to participation as enshrined in the UNCRC and the ACRWC. 

Based on the theory set out in this chapter, a new model of measuring participation is 

proposed. This model is used throughout the thesis to measure various methods of 

children’s participation.  

7 2 Chapter 3: A child’s right to participation in their parents’ divorce proceedings 

This chapter focuses on a child’s right to participation in the specific field of South 

African divorce matters. This includes a study of how children can participate in their 

parents’ divorce proceedings and, where possible, how children do participate in these 

proceedings. Methods such as consulting with judges in chambers, the services of the 

family advocate and social workers, parenting plans as well as legal representation in 

terms of section 28(1)(h) of the Constitution, section 6(2) of the Divorce Act and section 

 
92  KM v CM 2018 JDR 0093 (GJ) para 26. 
93  Cases that should not be mediated as well as factors that contribute that determine the success rate 

of the proprosed mediation will be discussed in Chapter 5. 
94  Mediation is a voluntary process; it is flexible, informal and confidential. Mediation can save time 

and costs. It also creates a space to invent creative solutions and provides parties with the 
opportunity to preserve ongoing relationships. See Brand, Steadman & Todd Commercial Mediation 
30. 

95  De Jong (2014) PER 2361. 
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55 of the Children’s Act are explored in order to determine to what extent, if any, a 

child’s right to participation is realised. 

7 3 Chapter 4: Comparative analysis 

This chapter considers how and to what measure a child’s right to participation in 

their parents’ divorce matter is realised in Australia. To achieve this, an analysis of 

Australia’s relevant national legislation is conducted. Academic commentary and case 

law is discussed in order to determine to what extent the child’s right to participation 

is in fact realised, for example by contrasting possible participation with effective 

participation.  

7 4 Chapter 5: Mediation as model 

This chapter investigates mediation as possible alternative to the “traditional” 

methods of participation contained in Chapter 3. To do so, a general overview of 

mediation is given which includes the definition and characteristics of mediation; why 

it is suitable in the context of divorce matters as well as court’s sentiments towards 

divorce mediation. Furthermore, the different types of mediation are discussed in the 

context of the various opportunities for mediation in the Children’s Act. This is followed 

by an explanation of the role of the mediator; their training and accreditation. How and 

when mediators can facilitate the child’s participation and how they can create a child-

friendly environment for the child to realise their right to participation is also discussed.  

7 5 Chapter 6: Conclusion 

The concluding chapter provides an answer to the primary and secondary research 

questions. These answers will be based on the analysis of the relevant sources of the 

child’s right to participation. Furthermore, the chapter also summarises the lessons 

learnt from the comparative study and recommendations are made regarding more 

effective ways in which to realise a child’s right to participation in divorce matters.  
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Chapter 2: 

Children’s Participation 

 

1  Introduction  

The chapter consists of an analysis of the right to participation as set out in the 

United Nations Convention on the Rights of the Child (hereafter “UNCRC”);96 the 

African Charter on the Rights and the Welfare of the Child (hereafter “ACRWC”);97 and 

the South African Children’s Act 38 of 2005 (hereafter “Children’s Act”). As a point of 

departure, the concept of participation will be investigated in order to gain a better 

understanding of what the child’s right to participation entails. 

This chapter is significant in that it serves as a basis for the rest of the thesis by 

providing a proposed model against which to measure participation.  

2  Defining participation 

The word participate refers to “being involved” or “taking part”.98 The term 

participation is often used in the general sense to refer to the process of sharing 

decisions which impacts on one’s life.99 Participation can refer to either a process or 

an outcome.100 The United Nations Committee on the Rights of a Child (hereafter the 

“Committee”),101 in approaching the concept of participation from a functional point of 

view, defines participation as “to speak, to participate, to have [the child’s] views taken 

into account”.102  

 
96 United Nations Convention on the Rights of the Child (adopted 20 November 1989, entered into force 

2 September 1990) 1577 UNTS 3 (1989) (hereafter “UNCRC”). 
97 African Charter on the Rights and Welfare of the Child CAB/LEG/24.9/49 (1990) (hereafter “ACRWC”) 
98 Anonymous “Participation” Oxford English Dictionary 

<https://www.oed.com/view/Entry/138245?redirectedFrom=participation#eid> (accessed 03-06-
2019). 

99 R Hart Children’s Participation from tokenism to citizenship (1992) 1 5. 
100 N Thomas “Towards a Theory of Child Participation” (2007) 15 Int’l J. Child. Rts. 199 199. 
101 The United Nations Committee on the Rights of the Child, a group of independent international 

experts on the topic of children’s rights, monitors State Parties’ compliance with the UNCRC.  L 
Lundy “‘Voice’ is not enough: Conceptualising Article 12 of the United Nations Convention on the 
Rights of the Child” (2007) 33 BERJ 927 928. CRC Committee General Comment No. 12: The Right 
of the Child to be Heard (2009) CRC/C/GC/12 (hereafter “CRC Committee General Comment 12”)  
was drafted by the Committee in 2009 and provides great insight and context to the interpretation 
and analysis of the child’s right to be heard.  

102 CRC Committee Day of General Discussion on the Right of the Child to be Heard (2006) 1 2. 
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In respect of children, facilitating their participation involves creating a space for a 

child to act and think on their own, as well as for adults to attach value to their 

contributions.103 According to Matthews, children’s participation is “an essential and 

moral ingredient of any democratic society – enhancing quality of life; enabling 

empowerment; encouraging psycho-social well-being; and providing a sense of 

inclusiveness”.104  

Participation also involves informing the child in an appropriate manner of the 

current state of affairs, rather than leaving it to the child’s imagination.105 Children’s 

participation implies that, in circumstances where it is not possible to act in accordance 

with the child’s wishes for whichever reason, the child is entitled to an explanation as 

to the consideration given to his or her views and why it should not be implemented.106 

It is also important to realise that, in most instances, participation will not take place 

on one occasion, but rather over a period of time.107 

Adults often fail to recognise children’s abilities due to them assessing children from 

an adult perspective.108 Their acceptance of generalised conceptions of children and 

what is in their best interest, fails to take into account how important it is for the well-

being of a child to have his or her views listened to and to be taken seriously.109  Some 

of the greatest challenges in addressing children’s participation are the labels that 

adults attach to children, as well as the ways in which children are analysed and 

theorised.110 

 
103 AE Boniface “Resolving Disputes with Regards to Child Participation in Divorce Mediation” (2013) 1 

Speculum Juris 130 131. 
104 Thomas (2007) Int’l J. Child. Rts. 200. 
105 Centre for Child Law, University of Pretoria Guidelines for legal representatives of children 58. 
106 Lansdown Can you hear me?: The Right of Young Children to Participate in Decisions Affecting 

Them 3. 
107 R Chisholm Softening the Blow- Changing Custody to Residence (2001) unpublished paper 

presented at the World Congress on Family Law and Children’s Rights at Bath, 20-09-2001 – 22-
09-2001 (available at 
https://www.childjustice.org/index.php?option=com_edocman&task=document.viewdoc&id=203&It
emid=&lang=en). 

108 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting Them 
5. 

109 M Henaghan Children and Lawyers Acting for Children in Legal Proceedings – What does a Child’s 
Right to be heard in Legal Proceedings really mean? (2005) unpublished paper presented at the 
World Congress on Family Law and Children’s Rights at Cape Town, 20-03-2005 – 23-03-2005 
(available at 
https://www.childjustice.org/index.php?option=com_edocman&task=document.viewdoc&id=126&It
emid=&lang=en).  

110 Thomas (2007) Int’l J. Child. Rts. 206. 
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Adults naturally make assumptions about children’s participation, such as: that it 

will make children act disrespectful towards adults;111 that it may place children at risk 

as it inappropriately burdens children with responsibility;112 and consequently deprives 

children of their childhood.113  Although it is clear that cultural diversity within South 

Africa has led to adults holding a variety of views on what is suitable for children, the 

bias towards protection rather than participation finds its roots in the hierarchies 

separating children from adults in South Africa.114  

There are various arguments in favour of children’s right to participation. This has 

led to a new recognition of the value of giving children the opportunity to have their 

voices heard.115 The empowerment rationale entails that children benefit from their 

participation in several ways,116 including: acquiring better levels of competence, 

which enhances the quality of participation;117 learning the value of political self-

determination;118 and being less vulnerable to abuse as they are better able to 

contribute to their own safety when encouraged to express their views and wishes.119 

Children furthermore benefit from participation as it leads to them experiencing an 

increase in self-esteem, personal autonomy and a sense of self;120 and developing 

social responsibility and social competence.121  Their participation also creates a 

sense of control and the positive feeling of being heard, even if their wishes are not 

 
111 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting Them 

21. 
112 18. 
113 Chisholm Softening the Blow- Changing Custody to Residence. 
114 S Moses “Children and Participation in South Africa: An overview” (2008) 16 Int’l J Child Rts 327 336. 
115 Cashmore & Parkinson (2009) Family Matters 15. 
116 15. 
117 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting Them 

7. 
118 Hart Children’s Participation from tokenism to citizenship 36. 
119 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting Them 

9. 
120 Thomas (2007) Int’l J. Child. Rts. 200; C Eberhard Giving Children their own Voice in Family Court 

Proceedings: a German Perspective (2005) unpublished paper presented at the World Congress on 
Family Law and Children’s Rights at Cape Town, 20-3-2005 – to 23-03-2005 (available at 
https://www.childjustice.org/index.php?option=com_edocman&task=document.viewdoc&id=13&Ite
mid=&lang=en).  

121 Hart Children’s Participation from tokenism to citizenship 93. 
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followed;122 reduces levels of anxiety, especially in uncertain times;123  as well as an 

understanding and appreciation of democracy.124  

The enlightenment rationale on the other hand, entails that children have the ability 

to provide more information regarding their experience and perspective than adults 

can, which can contribute to more workable outcomes and informed decisions.125  

Introducing the child’s voice to the solution-finding process often leads to the discovery 

of new alternatives and ideas.126 

3  Sources of a child’s right to participation  

3 1 The United Nations Convention on the Rights of the Child (“UNCRC”) 

3 1 1 Introduction 

The UNCRC is an internationally agreed upon set of standards and obligations that 

recognise the rights that children are born with, independent of adults.127 The 

Convention is universally acknowledged as the most vital definition or standard of 

children’s rights and thus serves as a benchmark against which progress towards the 

realisation of these rights can be measured.128 The UNCRC is also the most ratified 

convention in the world129 and is considered to be a “landmark in the history of 

childhood”.130 By ratifying the UNCRC, signatory states, such as South Africa, have 

agreed to “undertake all appropriate legislative, administrative, administrative and 

other measures to implement the rights” as described in the Convention.131  

There are four articles underpinning the general principles of the Convention, 

namely: article 3 (best interests of the child), article 2 (non-discrimination), article 6 

(right to life, survival and development) and article 12 (respect for the views of the 

 
122 Eberhard Giving Children their own Voice in Family Court Proceedings: a German Perspective; 

Chisholm Softening the Blow - Changing Custody to Residence. 
123 Chisholm Softening the Blow - Changing Custody to Residence. 
124 Thomas  (2007) Int’l J. Child. Rts. 200. 
125 Cashmore & Parkinson (2009) Family Matters 15. 
126 Eberhard Giving Children their own Voice in Family Court Proceedings: a German Perspective. 
127 Mundlamamo The Views of Social Service Providers on the Use of Parenting Plans for Adolescents 

of Divorced Parents 45. 
128 45. 
129 D De Bruin Child Participation and Representation in Legal Matters LLD thesis, University of Pretoria 

(2010) 221. 
130 Bessner & Department of Justice Canada The Voice of the Child in Divorce Custody and Access 

Proceedings 11. 
131 Art 4 of the UNCRC. 
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child).132 According to Van Bueren, the UNCRC creates new rights for children and 

protects them, creates binding standards and new obligations, all of which are enjoyed 

by all children without any discrimination.133 

3 1 2  The child’s right to participation under article 12 

Although respect for children as participants is evident throughout the Convention, 

it is most clearly seen in article 12,134 which states that:  

“1. States Parties shall assure to the child who is capable of forming his or her own views 
the right to express those views freely in all matters affecting the child, the views of the 
child being given due weight in accordance with the age and maturity of the child. 

2. For this purpose, the child shall in particular be provided the opportunity to be heard in 
any judicial and administrative proceedings affecting the child, either directly, or through a 
representative or an appropriate body, in a manner consistent with the procedural rules of 
national law.” 

Lundy describes the text of article 12 as “a deliberate product which represents the 

hard-won consensus of the global community”.135 A negative consequence of the 

careful deliberation that went into formulating the article is that the wording does not 

“trip off the tongue” and is not easily recalled word by word.136 Although there is a need 

for a shortened version of the text, there is a danger that the content and significance 

of the obligation may get lost in an abbreviated form, regardless of how convenient it 

may be in practice.137 Common shorthand terms include the child’s “right to be heard” 

or the “the voice of the child”.138 The Committee issued General Comment 12 in order 

to provide guidance as to the implementation of article 12 has confirmed that, although 

the term participation is not used in the text of the article, the concept of participation 

is a legitimate description of article 12.139  

 
132 Mundlamamo The Views of Social Service Providers on the Use of Parenting Plans for Adolescents 

of Divorced Parents 46; De Bruin Child Participation and Representation in Legal Matters 225. 
133 De Bruin 227. 
134 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting Them 

1. 
135 Lundy (2007) BERJ 933. 
136 933. 
137 933 
138 L Lundy, J Tobin & A Parkes “Article 12: The Right to Respect for the Views of the Child” in J Tobin  

(ed) The UN Convention on the Rights of the Child: A Commentary (2019) 397 404. 
139 Lundy, Tobin & Parkes “Article 12” in The UN Convention on the Rights of the Child 404; CRC 

Committee General Comment 12 paras 3 & 7. 

Stellenbosch University https://scholar.sun.ac.za



27 

 

Article 12 calls for children to enjoy a participatory right in proceedings that affect 

them.140  As a result, Article 12 has two key elements; the child’s right to express his 

or her view, and the right to have that view be given due weight. Neither of these two 

elements are absolute and the wording of article 12 contain additional phrases that 

expand and qualify the application of the two elements.141 It is a substantive right that 

gives children the opportunity to be actors in their own lives, rather than just being on 

the receiving end of adult protection and care.142 The rights in article 12 relate to all 

matters affecting the child and erases the traditional and exclusive area of adult-only 

decision-making.143  

It is important to view article 12 as part of a package of participation rights, which 

includes: article 13 (freedom of expression), article 14 (freedom of thought, conscience 

and religion), article 15 (freedom of association) and article 17 (right to information).144 

Alongside these other key rights in the UNCRC, article 12 recognises the child as an 

active agent in his or her own life.145  

Article 12 implies that children’s participation has become a prominent feature in 

the field of children’s rights146 and has undoubtedly raised the profile of children’s 

participation.147 Despite its raised profile, limited awareness of article 12 itself is an 

ongoing obstacle to the successful implementation of the right.148 Article 12 has not 

only been identified as one of the most far-reaching rights in the Convention,149 but 

also as one of the least understood150 and most widely violated rights in the lives of 

children.151 

 
140 C Barnett & JC Wilson “Children’s “Wishes” in The Australian Family Court: Are They Wishful 

Thinking?” (2004) 11 Psychiatry, Psychol & L 73 73. 
141 Lundy (2007) BERJ 931.  
142 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting Them 

1. 
143 Bessner & Department of Justice Canada The Voice of the Child in Divorce Custody and Access 

Proceedings 73.. 
144 Lundy et al “Article 12” in The UN Convention on the Rights of the Child 401.  
145 G Lansdown, Save the Children & UNICEF Every child’s right to be heard (2011) 3. 
146 Mundlamamo The Views of Social Service Providers on the Use of Parenting Plans for Adolescents 

of Divorced Parents 51. 
147 H Shier “Pathways to Participation: Openings, Opportunities and Obligations” (2001) 15 Children & 

Society 107 107. 
148 Lundy (2007) BERJ 930. 
149 Lundy et al “Article 12” in The UN Convention on the Rights of the Child 398. 
150 402. 
151 Shier (2005) Children & Society 107. 
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3 1 3   An analysis of article 12(1) of the UNCRC 

3 1 3 1 The beneficiaries of the right 

A right to participation is given “to the child who is capable of forming his or her own 

views”, in matters affecting him or her. The only proviso in article 12(1) of the UNCRC 

is that the child must be “capable of forming his or own views”.152 According to the 

Committee, this phrase must be seen as an obligation placed on State Parties to 

assess a child’s ability to form their own view to the largest extent possible.153 

The prerequisite that children must be capable of forming their own views presents 

a potential risk that adults may impose subjective standards as to when a child is able 

to form his or her view.154 Adults who act as “gatekeepers” to article 12 directly 

contradict research that indicates that children are more capable than adults give them 

credit for.155 It is clear that a child’s ability to make decisions increases proportionately 

to the opportunities they are offered to participate.156 

A child’s age should not inhibit them to participate in matters affecting them.157  The 

Committee emphasises that children can form and express views from the earliest 

age, but that the nature of their participation will develop in line with their age and 

developing abilities.158  The fact that there is no minimum age set for a child to enjoy 

this particular right can create legal uncertainty. The reality is, however, that 

establishing a fixed age would be problematic as children of different ages vary in their 

abilities.159 Hodgkin and Newell emphasise that the UNCRC does not support state 

parties setting an age limit on a child’s right to participation.160 The Committee 

proposes that state parties should work with a presumption that the child has the 

capacity to form a view and that it should not be up to the child to prove his or her 

capabilities.161  

 
152 Lundy (2007) BERJ 935. 
153 CRC Committee General Comment 12 para 20. 
154 Lundy et al “Article 12” in The UN Convention on the Rights of the Child 405. 
155 Lundy (2007) BERJ 937. 
156 Lundy et al “Article 12” in The UN Convention on the Rights of the Child 399. 
157 M Fernando “Family Law Proceedings and the Child’s Right to be Heard in Australia, The United 

Kingdom, New Zealand and Canada” (2014) 52 Family Court Review 46 47. 
158 CRC Committee Day of General Discussion 3. 
159 Boniface (2013) Speculum Juris 134.  
160 R Hodgkin & P Newell Implementation Handbook for the Convention on the Rights of the Child 3 ed 

(2007) 155. 
161 CRC Committee General Comment 12 para 20. 
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Article 12 does not require a child to demonstrate a comprehensive understanding 

of the matter affecting them. The Committee, however, suggests that a child must have 

“sufficient understanding to be capable of appropriately forming his or her views on 

the matter”.162 Based on the Committee’s comment, it is reasonable to say that a child 

should at least have an understanding of the issue at hand that is sufficient to enable 

the child to form their own view.163 A child’s right to express his or her view is not 

dependent on their ability to form a mature view; it is only dependent on their ability to 

form a view.164 

It is important to remember that not all children express their views verbally. Full 

implementation of article 12 requires recognition of non-verbal forms of 

communication, such as body language, drawing, play and facial expressions.165 The 

beneficiaries of article 12 is therefore a broad class of children who are able to form a 

view, regardless of the quality or form of expression of the view.166  

3 1 3 2  The scope and content of the right  

3 1 3 2 1  “The right to express those views freely” 

Article 12(1) of the UNCRC grants the relevant child “the right to express those 

views freely”. It is accepted that the article embodies a right and not a duty.167 The aim 

of the article is not to pressure or to force a child to participate, but rather to provide 

them with a right to an opportunity to participate, should they wish to do so.168 As it is 

a right and not a duty, the child is free to choose whether or not to exercise the right.169 

To be able to express his or her views, a child needs relevant and appropriate 

information based on which he or she can form their opinion.170 A child also needs 

 
162 Lundy et al “Article 12” in The UN Convention on the Rights of the Child  405. 
163 405. 
164 Lundy (2007) BERJ 927 & 935. 
165 CRC Committee General Comment 12  21; Lundy et al “Article 12” in The UN Convention on the 

Rights of the Child 406. 
166 Lundy et al “Article 12” in The UN Convention on the Rights of the Child 406. 
167 CRC Committee General Comment 12 para 16; Lansdown Can you hear me? The Right of Young 

Children to Participate in Decisions Affecting Them 21. 
168 Mundlamamo The Views of Social Service Providers on the Use of Parenting Plans for Adolescents 

of Divorced Parents 48. 
169 Lansdown et al Every child’s right to be heard 22. 
170 22. 
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space, time and encouragement to articulate these views confidently.171 The child 

needs safety to explore his or her views without the fear of punishment or criticism.172 

Lastly, it is the child’s own views that he or she can express freely, without pressure, 

undue influence or manipulation from others.173 The child must be able to express his 

or her with no constraint or coercion.174 

3 1 3 2 2  “In all matters affecting the child” 

The inclusion of the phrase “in all matters affecting the child” distinguishes the right 

in article 12 from article 13 of the UNCRC, which grants the child the right to freedom 

of expression.175 A child’s right to participation applies to all relevant settings without 

limitation.176 The Committee supports a wide interpretation of “all matters concerning 

the child”.177 The range of matters on which a child is able to express his or her views 

should not be limited to a list of specific matters or the matters dealt with under the 

UNCRC.178 Examples of matters that could affect a child include care and adoption 

cases, sexual abuse, the divorce of parents, applications for asylum or refugee 

status,179 education and health.180 

The ordinary meaning of the word “affecting” implies that there must at least be some 

connection between the child and the particular matter.181 Children may often not 

realise that a certain matter has an effect on their lives. The State’s obligation to 

“assure” the meaningful and effective enjoyment of this right includes taking steps to 

make the child aware of the matter.182 This obligation is in line with a child’s right to 

receive information in terms of article 17 of the UNCRC.183  

  

 
171 Lansdown et al Every child’s right to be heard 22. 
172 22. 
173 22. 
174 Hodgkin & Newell Implementation Handbook for the Convention on the Rights of the Child 155. 
175 Lundy et al “Article 12” in The UN Convention on the Rights of the Child 408. 
176 CRC Committee Day of General Discussion 4; CRC General Comment 12 para 32. 
177 Lansdown et al Every child’s right to be heard 22. 
178 Hodgkin & Newell Implementation Handbook for the Convention on the Rights of the Child 155. 
179 CRC Committee Day of General Discussion 4. 
180 Hodgkin & Newell Implementation Handbook for the Convention on the Rights of the Child 149. 
181 Lundy et al “Article 12” in The UN Convention on the Rights of the Child 408. 
182 410. 
183 410. 
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3 1 3 2 3 “The views of the child being given due weight in accordance with the age 

and maturity of the child” 

It is not enough to simply listen to a child’s views. His or her views must be given 

serious consideration when decisions are being made.184 This, however, must be done 

in line with the age and maturity of the child, as the child’s age and maturity will 

influence their understanding of the possible implications of the matter.185 This does 

not mean that younger children’s views should automatically carry less weight.186  

Often very young children can show a high level of maturity that suggests that they do 

indeed understand the situation in which they find themselves.187 

Further, the child’s right to express his or her views on matters affecting them does 

not imply that the child’s views must be complied with.188 It does however, give the 

child an opportunity to influence the outcome of a matter affecting him or her.189 The 

relevant phrase acts as a justified practical restraint on the respect paid to the child’s 

views, as a result of the fact that some children may lack knowledge and experience 

to completely understand the consequences of implementing his or her views.190 

However, when it is not possible to give effect to the child’s views, the child should be 

informed of the motivations behind the decision.191 Article 12 provides two factors that 

must be considered when determining the weight attached to the child’s views, namely 

age and maturity.192 Although a child’s level of maturity will generally increase with 

age, these considerations are not to be treated as substitutes for one another.193  

The degree to which a child a child is involved is to be determined on a case by 

case basis and although it may be a difficult task to ensure that the child participates 

in the appropriate manner, it is a challenge that should not be avoided.194 Adults 

should create the opportunities for children to express their views when they are able 

 
184 A Engelbrecht Critical Analysis of Child Participation of Children in Legal Matters LLM thesis, 

University of Pretoria (2013) 11. 
185 Lansdown et al Every child’s right to be heard 23. 
186 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting Them 

4. 
187 Lansdown et al Every child’s right to be heard 23. 
188 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting Them 

3. 
189 Boniface (2013) Speculum Juris 135. 
190 Lundy et al “Article 12” in The UN Convention on the Rights of the Child 403. 
191 Lansdown et al Every child’s right to be heard 23. 
192 Lundy et al “Article 12” in The UN Convention on the Rights of the Child Commentary 411. 
193 411. 
194 Chisholm Softening the Blow - Changing Custody to Residence. 
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and ready to do so.195 The age at which this ability and readiness occurs can differ 

greatly in accordance with various external and internal factors in the child’s life.196  

When determining whether a child is able to express his or her views and the 

amount of weight that will be attached to it, one cannot simply make use of age-related 

norms or developmental stages to determine the child’s capabilities.197 The child’s 

participation should not be inhibited based on age alone.198 In the process of 

determining the extent of the child’s participation, attention should be paid to factors 

including the child’s age, the degree to which the expression of the wish or view is 

clear and unequivocal, the child’s maturity level, whether the child understands the 

nature of the relevant decision, the duration of time over which the wish has been 

expressed, possible influence of a parent or parents,199 the child’s social and 

emotional development as well as the child’s perspective taking abilities.200 

The Committee describes maturity as “the ability to understand and assess the 

implications of a particular matter”.201 The question as to how much weight should be 

attached to the child’s views, remains.202 What makes answering this so complex, is 

that the weight is usually dependent on the involved adults’ perception of children’s 

capacities.203 One of the most common criticisms of article 12 is that it is easy for the 

adults involved to superficially comply with the article, but ignore the child’s view in the 

end.204 To this end, levels of participation and how one measures participation will be 

discussed below.205  

Children’s participation can occur to different degrees. Deeper levels of participation 

are linked to greater influence on a decision and more opportunities for personal 

 
195 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting Them 

2. 
196 Hart Children’s Participation from tokenism to citizenship 31. 
197  31. 
198 CRC Committee Day of General Discussion 8. 
199 RJ Williams If wishes were Horses, then Beggars would die (2001) unpublished paper presented at 

the World Congress on Family Law and Children’s Rights at Bath, 20-09-2001 – 22-09-2001 
(available at: 
https://www.childjustice.org/index.php?option=com_edocman&task=document.viewdoc&id=214&It
emid=&lang=en). 

200 Hart Children’s Participation from tokenism to citizenship 32. 
201 CRC Committee General Comment 12 para 30. 
202 Lundy et al “Article 12” in The UN Convention on the Rights of the Child 411. 
203 Lundy (2007) BERJ 937. 
204 938. 
205 See 4 Measuring Participation.  
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growth.206 Children’s participation as a concept is broad and as a result can refer to a 

variety of different practices with different goals and implications that take place in 

different contexts.207  

3 1 4   State Parties’ obligations  

Article 12 provides that “State Parties shall assure” the right to the child as 

described in the text of the relevant provision. Thus, the article places a direct 

obligation on State Parties to take all appropriate measures to provide them with the 

opportunity to express their views and wishes regarding matters that have an impact 

on them.208 Although State Parties have a level of discretion regarding the measures 

they adopt, they cannot choose to adopt no measures to realise a child’s rights in 

terms of article 12.209  

In terms of article 4 of the UNCRC, State Parties are obliged to:  

“undertake all appropriate legislative, administrative, and other measures for the 
implementation of the rights recognized in the present Convention. With regard to 
economic, social and cultural rights, States Parties shall undertake such measures to the 
maximum extent of their available resources and, where needed, within the framework of 
international co-operation.” 

“Shall” implies that it is a State Party’s obligation and not a State Party’s choice. 

“Assure” is a legal term that carries specific legal strength.210 According to Lundy, the 

use of the word assure rather than phrases such as “use their best efforts to ensure” 

or “take appropriate measures to ensure”, which appear in the UNCRC, illustrate the 

obligation on State Parties to actively take steps to realise the child’s right to 

participation.211 

Measures taken by State Parties, must be “effective, ethical and meaningful” as well 

as consistent with other rights contained in the UNCRC.212 For children’s participation 

to be effective and meaningful there are four vital components that must be present: 

(i) an ongoing process of active involvement; (ii) the respectful sharing of information; 

 
206 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting Them 

14. 
207 Moses (2008) Int’l J. Child. Rts. 327. 
208 Engelbrecht Critical Analysis of Child Participation of Children in Legal Matters 10. 
209 Lundy et al “Article 12” in The UN Convention on the Rights of the Child 403. 
210 CRC Committee General Comment 12 para 19.  
211 Lundy (2007) BERJ 933-924. 
212 Lundy et al “Article 12” in The UN Convention on the Rights of the Child 417. 
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(iii) power for children to exercise influence; and (iv) an acknowledgement of children’s 

abilities and their interest in the matter at hand.213  

In order to fulfil their obligations, State Parties should adopt the strategies as set 

out by the Committee, namely, to review and withdraw declarations and reservations 

that restrict the workings of article 12, establish independent human rights 

commissions, provide training on article 12 and its application in practice, ensure 

appropriate conditions for encouraging children to communicate their views and also 

to combat negative attitudes towards children’s participation.214  

The Committee has also outlined five key steps in an effort to facilitate the effective 

implementation of article 12.215 These steps involve the preparation of the child, the 

hearing, assessment of the child’s capacity, providing the child with feedback as well 

as an opportunity to complain. 

3 1 5   An analysis of article 12(2) of the UNCRC 

3 1 5 1 Scope and content of the right  

The right involves being “heard in any judicial and administrative proceedings 

affecting the child”.216 The inclusion of administrative proceedings further broadens 

the scope to include, for example, formal decision-making.217 The Committee has 

emphasised that both judicial and administrative proceedings can involve alternative 

dispute resolution processes such as mediation, arbitration and conciliation.218 The 

child’s right to participation applies to judicial and administrative proceedings initiated 

by the child as well as proceedings initiated by others in which the child has an 

interest.219 Article 12 should not be interpreted to automatically exclude children who 

are not the main principle of concern in judicial or administrative proceedings.220  

 
213 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting Them 

13. 
214 CRC Committee General Comment 12 para 49. 
215 Lansdown et al Every child’s right to be heard 51-57; Lundy et al “Article 12” in The UN Convention 

on the Rights of the Child 432. 
216 Art 12(2) of the UNCRC.  
217 Hodgkin & Newell Implementation Handbook for the Convention on the Rights of the Child 156. 
218 CRC Committee General Comment 12 para 19. 
219 Lansdown et al Every child’s right to be heard 24. 
220 Lundy et al “Article 12” in The UN Convention on the Rights of the Child 422. 
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It is true that a child’s participation cannot be meaningful and effective in an 

intimidating, hostile and insensitive environment.221 Fortunately, the need for courts to 

be adapted in order to enable children to participate, is increasingly acknowledged. 

This could include changes such as separate waiting rooms for children, hearing 

testimony in camera, and judges hearing the views of the child in more informal 

clothing.222 Further, a child’s right to participation is not limited to judicial proceedings. 

The inclusion of administrative proceedings further broadens the scope to include, for 

example, formal decision-making.223 

3 1 5 2 Mode of participation 

3 1 5 2 1  “Either directly or indirectly through representative or an appropriate body” 

Article 12 does not explicitly state when a child’s views are to be heard directly and 

when they should be heard via representation. Therefore, a child’s view can be 

communicated either directly by the child, or indirectly through a representative or an 

appropriate body.  

The right to be heard directly involves the presumption that a child capable of 

forming their own views has the right to be heard in person by the presiding body or 

person facilitating the proceedings.224 The Committee recommends that the choice 

between direct and indirect participation is to be made by the child and that, where 

possible, the child must be given the chance to be heard directly.225 If a child’s views 

are expressed through a representative, it is important to remember that it is the child’s 

views that should be expressed, and not those of the representative.226 

Although the representation of a child is not restricted to representation by a lawyer, 

it does not mean that anyone can represent a child.227 A representative must be 

competent and independent to be deemed appropriate.228 A conflict of interest is not 

 
221 CRC Committee General Comment 12 para 34.  
222 Hodgkin & Newell Implementation Handbook for the Convention on the Rights of the Child 156. 
223 156. 
224 Lundy et al “Article 12” in The UN Convention on the Rights of the Child 424. 
225 CRC Committee General Comment 12 para 35; Fernando (2014) Family Court Review 47. 
226 Lansdown et al Every child’s right to be heard 24. 
227 Lundy et al “Article 12” in The UN Convention on the Rights of the Child 427. 
228 427. 
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allowed. The notion of competency and appropriateness further demands that the 

child’s views are communicated correctly to the decision-maker involved.229  

The phrase “an appropriate body” must not be interpreted narrowly.230 An 

appropriate body can be a relevant social agency or institution,231 for example, the 

Centre for Child Law in Pretoria, an impact litigation organisation that has represented 

children in many cases since 1998.232 

There exists a debate within the field of legal representation of children regarding 

which form of representation is to be preferred.233 The Committee makes no comment 

regarding whether the best interests model (representing the child’s best interests) or 

a client directed model (representing only the child’s views) would give greater effect 

to article 12.234 These models will be discussed in Chapter 3.  

3 1 5 2 2 “Represented in a manner consistent with law”  

The Committee has emphasised that these words should not allow inadequate 

solutions in procedural law to prevent a child from enjoying this right.235 In fact, state 

parties are encouraged to comply with the basic principles of fair proceedings, for 

example, by allowing the child to view his or her own files.236 Courts should act with 

flexibility to admit children’s evidence that might otherwise be inadmissible in terms of 

the law of evidence.237 Furthermore, there is a need for further special procedures and 

rules to ensure a child’s right to participation.238 It is important to note that any new 

rules may not violate any of the other rights under the UNCRC.239 

 
229 Lundy et al “Article 12” in The UN Convention on the Rights of the Child 428.  
230 431.  
231 431.  
232 For more information on the Centre for Child Law see https://centreforchildlaw.co.za/.  
233 Lundy et al “Article 12” in The UN Convention on the Rights of the Child 428. 
234 429. 
235 CRC Committee General Comment 12 para 34.  
236 Lansdown Every child’s right to be heard 26. 
237 SALRC Family Dispute Resolution: Care and Contact with Children 31 (100D/2015)  57. 
238 Lansdown et al Every child’s right to be heard 26. 
239 Lundy et al “Article 12” in The UN Convention on the Rights of the Child 
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3 2  The African Charter on the Rights and Welfare of the Child (“ACRWC”)  

3 2 1  Background 

The ACRWC, similar to the UNCRC, extensively defines universal rights, norms 

and principles as they relate to children.240 The ACRWC was the first regional treaty 

addressing the human rights of a child.241 The UNCRC was deemed inadequate in an 

African context by the African countries involved in the drafting of the Convention.242 

Another problem was that African involvement in the drafting of the UNCRC was 

limited.243 As a result, the ACRWC was drafted to give specific regional application to 

the rights contained in the UNCRC.244 The ACRWC entered into force on 29 

November 1999245 and was ratified by South Africa on 7 January 2000.246 The 

ACRWC reflects the priorities of Africa247 and its value must therefore be viewed 

against the reality of the child’s status in Africa.248   

Although the ACRWC is not as widely known as the UNCRC and the UNCRC’s 

influence has been more extensive,249 the African Charter is also bound to impact the 

child’s participatory right in South Africa.250 African governments were much quicker 

to ratify the UNCRC than they were to ratify the ACRWC.251 While the UNCRC entered 

into force less than a year after it was adopted by the United Nations General 

Assembly, the African Charter only entered into force in 1999, more than nine years 

after it was adopted by the Organization of African Unity (hereafter “OAU”).252 This 

 
240 Mundlamamo The Views of Social Service Providers on the Use of Parenting Plans for Adolescents 

of Divorced Parents 29. 
241 K Abrahams & T Matthews Promoting Children’s Rights in South Africa: a Handbook for Members 

of Parliament (2011) 28. 
242 Mulhoga and Wako list some of the specific issues not addressed satisfactorily or at all in the 

UNCRC. These issues include: the situation of children living under Apartheid, children and 
expectant mothers in prison, child soldiers, disadvantages influencing female children, practices 
such as female genital mutilation, socio-economic conditions and the conception of the community’s 
responsibilities. See Abrahams & Matthews Promoting Children’s Rights in South Africa 28. 

243 T Boezaart (ed) Child Law in South Africa 2ed (2017) 355. For five of the nine years that the drafting 
of the final proposal took, only three African states were involved. Nine African states were involved 
by 1989. See Boezaart (ed) Child Law in South Africa 426. 

244 Abrahams & Matthews Promoting Children’s Rights in South Africa 28. 
245 Boezaart (ed) Child Law in South Africa 2ed 426. 
246 349.  
247 349. 
248 De Bruin Child Participation and Representation in Legal Matters 228.  
249 A Imoh & N Ansell Children’s Lives in an Era of Children’s Rights: The Progress of the Convention 

on the Rights of the Child in Africa (2014) 111. 
250 De Bruin Child Participation and Representation in Legal Matters 229.  
251 214. 
252 Imoh & Ansell Children’s Lives in an Era of Children’s Rights 111-112. The OAU is the African 
Union’s predecessor.  
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delay was the result of the time it took for the Charter to reach the required number of 

15 ratifications.253 While all African Governments have ratified the UNCRC, there are 

nine African governments that have not yet ratified the ACRWC.254  

3 2 2  The right to participation under the ACRWC 

Similar to the UNCRC, the ACRWC is based on four cornerstone principles that are 

meant to be used to interpret the Charter. These principles are non-discrimination, the 

best interests of the child, the right to life, survival and development, and the views of 

the child.255  

Article 4(2) of the ACRWC is concerned with the participation of the child and 

determines that:  

“In all judicial or administrative proceedings affecting the child who is capable of 
communicating his/her own views, an opportunity shall be provided for the views of the 
child to be heard either directly or through an impartial representative as a party to the 
proceedings, and those views shall be taken into consideration by the relevant 
authority in accordance with the provision of appropriate law.”  

Boezaart categorises the child’s right to participation as a self-asserting right and 

explains that the Charter regards the child as an active participant in proceedings that 

may affect him or her.256 The child should be granted the opportunity to share his or 

her views regarding the interpretation of the concept of the best interests, as it relates 

to the particular child.257 The notion of the child as a self-asserting and autonomous 

person is further enhanced by article 7 (freedom of expression), article 8 (freedom of 

association) and article 9 (freedom of thought, conscience and religion).258 

The right afforded to the child to express his or her views is not without limits. The 

right is only assured to a child who is capable of communicating his or her views. This 

restriction can be viewed in contrast to the text of article 12 of the UNCRC which 

requires a child to be “capable of forming his or her own views” (own emphasis).259 De 

 
253 Boezaart (ed) Child Law in South Africa 331. 
254 Imoh & Ansell Children’s Lives in an Era of Children’s Rights 11-12. 
255 D Olowu “Protecting children’s rights in Africa: A critique of the African Charter on the Rights and 

Welfare of the Child” (2002) 10 Int’l J. Child. Rts. 127 129. 
256 Boezaart (ed) Child Law in South Africa 337. 
257 338. 
258 338. 
259 Lundy et al Article 12” The UN Convention on the Rights of the Child 406. 
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Bruin argues that article 12 of the UNCRC is to be favoured, as it requires less of the 

child involved.260 

Furthermore, article 4 of the ACRWC provides the child with the right to participate 

“as a party to the proceedings”.261 An interpretation hereof is that a child cannot be 

heard before he or she is  joined as party to the proceedings.262 The child’s right to 

participation in article 4 of the ACRWC is also more restrictive than article 12 of the 

UNCRC in that it limits the child’s right to judicial and administrative proceedings,263 

as opposed to article 12 which grants the right to the child in all matters affecting him 

or her.  

Another difference between article 4 of the ACRWC and article 12 of the UNCRC 

is that article 4 states that the child’s view must be considered “in accordance with the 

provisions of appropriate law”.264 According to Boniface, this provision is less 

favourable than the text of article 12 of the UNCRC which states that the child’s view 

must be given “due weight in accordance with the age and maturity of the child”.265 

With regard to realising the child’s right to participation, State Parties should adopt 

a number of strategies, including enacting legislation to mark the official status of the 

ACRWC; informing government officials and staff of the rights contained in the 

Charter; and raising awareness of the rights in schools so that children know their 

rights.266 

The Committee of Experts on the Rights and Welfare of the Child (hereafter the 

“African Committee”) is the enforcement mechanism under the ACRWC267 and has 

been described by Olowu as “perhaps the most remarkable landmark in the 

Charter”.268 This Committee is responsible for the supervision and monitoring of the 

implementation of the Charter and has the power to formulate rules in attempt to 

 
260 De Bruin Child Participation and Representation in Legal Matters 245. 
261 Boezaart (ed) Child Law in South Africa 110. 
262 Boniface (2013) Speculum Juris 139; De Bruin Child Participation and Representation in Legal 

Matters 245. 
263 Boezaart (ed) Child Law in South Africa 110. 
264 110. 
265 Boniface (2013) Speculum Juris 139. 
266 Olowu  (2002) Int’l J. Child. Rts. 134. 
267 F Viljoen “Supra-national human rights instruments for the protection of children in Africa: The 

Convention on the Rights of the Child and the African Charter on the Rights and Welfare of the Child” 
(1998) 31 CILSA 199 200. 

268 Olowu (2002) Int’l J. Child. Rts. 131. 
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promote the rights contained in the Charter.269 The African Committee is vested with 

the authority to draft a list of vital principles, which could be used when drafting 

legislation.270  

3 3  The Children’s Act 38 of 2005  

3 3 1  Background 

The Children’s Act has brought about fundamental changes regarding the rights of 

children.271 The Act was promulgated to give effect to children’s rights as contained in 

the Constitution.272 In its Preamble, the Act also takes note of, amongst others, the 

UNCRC as well as the ACRWC.273 The Act is testament to the progressive strides 

made in realising children’s rights in South Africa.274 It is evident that the legislature 

has succeeded in entrenching the four cornerstone principles of the UNCRC in the 

Children’s Act.275  

The Children’s Act does not only entitle children to certain rights, but further 

provides the opportunity to participate in any decision-making process that would 

affect him or her.276  As a result, it can be argued that the Act is the most important 

piece of legislation for children in the history of South Africa.277 The long and hard 

route followed during the legislative process resulted in a comprehensive act that 

provides the widest possible form of participation for a child in matters affecting him or 

her.278  

 
269 Olowu (2002) Int’l J. Child. Rts. 131. 
270 134. 
271 Mundlamamo The Views of Social Service Providers on the Use of Parenting Plans for Adolescents 

of Divorced Parents 55. 
272 Engelbrecht Critical Analysis of Child Participation of Children in Legal Matters 14. 
273 The Preamble of the Children’s Act reads: “And whereas the need to extend particular care to the 

child has been stated in the Geneva Declaration on the Rights of the Child, in the United Nations 
Declaration on the Rights of the Child, in the Convention on the Rights of the Child and in the African 
Charter on the Rights and Welfare of the Child and recognised in the Universal Declaration of Human 
Rights and in the statutes and relevant instruments of specialised agencies and international 
organisations concerned with the welfare of children”.  

274 Abrahams & Matthews Promoting Children’s Rights in South Africa: a Handbook for Members of 
Parliament 1. 

275 De Bruin Child Participation and Representation in Legal Matters 513. The Children’s Act 
incorporated Art 12 of the UNCRC and Art 4 of the ACRWC into South African law, thereby 
complying with South Africa’s obligation as State Party. See T Boezaart “General Principles” in CJ 
Davel & AM Skelton (eds)  Commentary on the Children’s Act (2007) 2-20. 

276 SALRC Family Dispute Resolution 52. 
277 De Bruin Child Participation and Representation in Legal Matters 513.  
278 513. 
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3 3 2  The right to participation under the Children’s Act 

3 3 2 1  Section 10 

One of the core functions of the Children’s Act is to provide the child with a right to 

participation.279 Section 10 of the Act states that: 

“Every child that is of such age, maturity and stage of development as to be able to 
participate in any matter concerning that child has the right to participate in an appropriate 
way and views expressed by the child must be given due consideration”. 

The Act has extended the scope of the right to be heard contemplated in other 

legislation such as the Divorce Act.280 The open-ended nature of the wording of section 

10 indicates that the legislator intended child’s participation in any matter affecting the 

child.281 Barrie suggests a progressive interpretation of section 10 with reference to 

the approach of Australian courts,282 on which will be elaborated in Chapter 4. 

3 3 2 2  Section 31 

Section 31 of the Children’s Act obliges a holder of parental responsibilities and 

rights and responsibilities to consider the views and wishes of the child when making 

decisions affecting the child.283 Section 31(1)(a) of the Children’s Act reads as follows: 

“Before a person holding parental responsibilities and rights in respect of a child takes any 
decision contemplated in paragraph (b) involving the child, that person must give due 
consideration to any views and wishes expressed by the child, bearing in mind the child’s 
age, maturity and stage of development”.  

Subsection (b) explains that paragraph (a) refers to any decision: 

“in connection with a matter listed in section 18 (3)(c), affecting contact between the child 
and a co-holder of parental responsibilities and rights; regarding the assignment of 
guardianship or care in respect of the child to another person in terms of section 27; which 
is likely to significantly change, or to have an adverse effect on, the child’s living conditions, 
education, health, personal relations with a parent or family member or, generally, the 
child’s well-being”. 

The child’s right to participation in terms of the Children’s Act has played a decisive 

role in numerous cases284 as mentioned in Chapter 1. B v B285 serves as an example 

 
279 De Bruin Child Participation and Representation in Legal Matters 309. 
280 SALRC Family Dispute Resolution 52. 
281 De Bruin Child Participation and Representation in Legal Matters 314. 
282 J Heaton “The Interest of the Children of Divorcing Parents” in Heaton J & DPS Cronjé (eds) South 

African Family Law (2010) 169 169. 
283 Engelbrecht Critical Analysis of Child Participation of Children in Legal Matters 85. 
284 Boezaart “General Principles” in Commentary on the Children’s Act 2-20. See the discussion in 

Chapter 1 15-20.  
285 2012 JDR 1786 (SCA). 
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of such case.286 In this matter, the Supreme Court of Appeal ruled that section 10 of 

the Act must navigate the implementation of all legislation applicable to children.287 

The children were therefore entitled to legal representation despite the fact that the 

relevant legislation, the Maintenance Act 99 of 1998, does not provide for it. The Court 

emphasised that the children’s participation is a question of valuing a child as an 

autonomous individual.288  

As with article 12 of the UNCRC and article 4 of the ACRWC, sections 10 and 31 

of the Children’s Act do not specify a certain age at which a child’s views should be 

obtained, prevail or be disregarded.289 Once again, specific ages as barriers are 

rejected, as age is only one of the factors to be considered.290 The child’s relationship 

with his or her parents, as well as vulnerability to parental pressure, can also play a 

role when determining the weight to attach to the child’s views.291 The Court in McCall 

v McCall explained that:  

“with reference to the child’s preference … if the court is satisfied that the child has the 
necessary intellectual and emotional maturity to give in his or her expression of a 
preference a genuine and accurate reflection of his feeling towards and relationship with 
each of his parents, in other words to make an informed and intelligent judgement, weight 
should be given to his or her expressed preference”.292 

The Act does not determine how a child’s views should be canvased in court.293 

This has led to various methods used by courts in obtaining a child’s views.294 The 

different methods initiated by legislation and by presiding officers as illustrated in case 

law is discussed in Chapter 3.  

4   Measuring participation 

4 1  Introduction 

Children’s participation can occur to different degrees. Different degrees of 

participation are linked to greater influence on a decision and more opportunities for 

 
286 B v B 2012 JDR 1786 (SCA). While this case refers to section 10 of the Children’s Act  in particular, 

it is relevant as sections 10 and 31 are to be read together.  
287 Paras 18-20. 
288 Para 20. 
289 Boezaart “General Principles” in Commentary on the Children’s Act 2-21. 
290 21. 
291 F Mahlobogwane “Determining the best interest of the child in custody battles: should a child’s voice 

be considered?” (2010) 31 Obiter 232 236. 
292 McCall v McCall 1994 3 SA 201 (C) para 207H as cited in Mahlobogwane (2010) Obiter 236. 
293 Boezaart “General Principles” in Commentary on the Children’s Act 2-20. 
294 Mahlobogwane (2010) Obiter 237-238. 
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personal growth.295 Children’s participation as a concept is broad and, as a result, can 

refer to a variety of different practices with different goals and implications that take 

place in different contexts.296 When studying degrees of participation, it is helpful to 

look at some proposed typologies.297  

4 2  Hart’s Ladder of Participation 

Shier argues that Hart’s Ladder of Participation is seen as the most influential model 

in this area of study.298 The eight steps of the ladder are explained below,299 ranked 

from the lowest to the highest degree of participation. Hart describes only the top four 

steps as “models of genuine participation”.300 Contrastingly, the first three steps are 

collectively named levels of non-participation.301 These three steps are significant and 

will be employed to identify non-participation disguised as forms of participation. The 

first three steps are a clear illustration of how easily adults can manipulate children’s 

participation to their own benefit.  

4 2 1  Step 1: Manipulation 

This is the lowest form of participation. Manipulation is when the child involved does 

not understand the issue at hand and therefore does not understand their own actions. 

Letting children share their views without listening to them, taking it into account or 

giving feedback to the child is also manipulation.302 An example of manipulation in 

divorce proceedings is where the opinion of a child who is too immature or uninformed 

to form an opinion, is used in favour of a specific parent. Simply disregarding a child’s 

views regarding an issue that has the potential to greatly impact their life is also 

manipulation.  

 
295 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting Them 

14. 
296 Moses (2008) Int’l J. Child. Rts. 327. 
297 Thomas (2007) Int’l J. Child. Rts. 204. 
298 Shier (2001) Children & Society 107.  
299 Hart Children’s Participation from tokenism to citizenship 8. Hart adapted Arnstein’s “Ladder of citizen 

participation”. For a detailed picture of Hart’s ladder of participation, visit 
http://www.myd.govt.nz/documents/engagement/harts-ladder.pdf.  

300 Hart Children’s Participation from tokenism to 11. 
301 Shier (2001) Children & Society 110. 
302 Hart Children’s Participation from tokenism to citizenship 9. 
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4 2 2  Step 2: Decoration 

When children are only used to further a cause in an indirect way, they are simply 

decorations.303 An example of decoration in the context of divorce is where a parent 

informs the decision maker of the child’s view, but only for the purpose of furthering 

their own case in the matter.  

4 2 3  Step 3: Tokenism 

Tokenism is a term used to describe situations where it seems as though children 

are given a voice, but in fact they have are given no choice to formulate their views or 

no freedom as to the subject of their views or the method in which they want to 

communicate their views.304 An example of tokenism in the context of divorce is where 

parents force their own views on the children, particularly when those views advance 

the one parent’s case and is detrimental to the other.  

4 2 4  Step 4: Children are assigned but informed 

Children are assigned but informed when they understand the intentions of the 

project, are aware of why they are involved in the process and who decided that they 

will be participating, play a meaningful role in the process and voluntary participate 

after the intentions have been made clear and understood.305 In the context of divorce, 

children are assigned but informed when their parents ask them questions after 

providing them with the necessary information to answer the questions. 

4 2 5  Step 5: Children are consulted and informed 

Here, the process is designed and run by adults, but children understand the 

process and adults take their views and wishes seriously.306 Children’s views are taken 

more seriously than in the fourth step of the ladder, but they do not make any 

decisions.   

4 2 6  Step 6: Adult-initiated shared decisions with children 

At this level, the process is designed and run by adults, but children participate in 

the decision-making.307 This step of the ladder is significant as it describes the divorce 

 
303 Hart Children’s Participation from tokenism to citizenship 9. 
304 9. 
305 11. 
306  2. 
307 12. 
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process very well.  Two adult parents decide that they want to divorce, approach an 

adult attorney whom, with the assistance of other adults such as a psychologist, 

advocate and presiding officer, facilitate divorce proceedings until a decree of divorce 

is granted. It is clear that, despite how much the children’s views are considered, the 

process remains adult-initiated. 

4 2 7  Step 7: Child-initiated and directed 

Here, children initiate the process and are supported by adults throughout.308 This 

step of the ladder would be difficult to reach in divorce proceedings as the process is 

ultimately directed by parents, legal representatives, officers of court and other adults 

such as mental health providers, even in cases where the children’s views are 

completely considered and implemented.  

4 2 8  Step 8: Child-initiated, shared decisions with adults 

This is where the process is initiated by children and the decision-making is shared 

between adults and children. This process empowers children.309 This step of the 

ladder seems impossible to reach as, as mentioned above, the process of divorce 

remains one where certain measures can only be taken by adult role players.  

It is unfortunate that resources spent in the evaluating and monitoring of the nature 

and quality as well as the impact of children’s participation has been limited to date.310 

Hart explains that criteria or indicators against which children’s participation can be 

measured, must be developed as it will help to identify the strengths and weaknesses 

of the process, as well as to identify the practices that are helpful or redundant and 

also to realise where resources are needed.311  

4 3  Landsdown and O’Kane’s dimensions to participation 

Apart from Hart’s Ladder of Participation, there are also three dimensions to 

participation that must be considered when determining whether a child is in fact 

enjoying their right to participation.312 Within each of these dimensions, there are 

various issues to consider when measuring the relevant dimension of participation.  

 
308 Hart Children’s Participation from tokenism to citizenship 14. 
309 14. 
310 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting Them 

26. 
311 26. 
312 27. 
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4 3 1  Scope of participation 

The scope of participation is the degree of participation that has been achieved at 

certain stages of the process of participation.313 In other words, it asks what is being 

done?314 To assess the scope of participation, three further questions are posed, 

namely when do children participate,315 at what level do they participate,316 and which 

children participate?317  

4 3 2  Quality of participation 

The quality of participation is the extent to which the process of participation 

complies with standards for effective and meaningful participation.318 The relevant 

question here is how is it being done?319 Requirements for effective and meaningful 

participation is explained under State Parties’ obligations in terms of the UNCRC.  

4 3 3  Impact of participation 

The impact of the participation asks what has changed?320 The impact must be 

measured while keeping in mind the motivation behind involving the child in the first 

place.321 Personal outcomes322 as well as wider external outcomes323 are of 

importance when measuring the impact of the child’s participation. 

4 4  General Comment on Article 12 of the UNCRC 

In terms on this General Comment, the basic requirements for the implementation 

of the right to participate are set out as follows.324  

 
313 G Lansdown & C O’Kane A toolkit for monitoring and evaluating children’s participation (2014) 1. 
314 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting Them 

27. 
315 Lansdown & O’Kane A toolkit for monitoring and evaluating children’s participation 3. 
316 Lansdown & O’Kane A toolkit for monitoring and evaluating children’s participation 4. The term “level” 

indicates where the child participates; for example at court-level as opposed to, for example, at 
home. 

317 10. 
318 1. 
319 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting Them 

27. 
320 Lansdown & O’Kane A toolkit for monitoring and evaluating children’s participation 1. 
321 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting Them 

31. 
322 Lansdown & O’Kane A toolkit for monitoring and evaluating children’s participation 28. 
323 Lansdown & C O’Kane A toolkit for monitoring and evaluating children’s participation 29. 
324 CRC Committee General Comment 12 paras 132 – 134. 
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4 4 1  Transparent and informative  

Participation has a clear purpose, and the child understands his or her participation 

and how much input they will have in the decision-making.325 

4 4 2  Voluntary 

The child is given time to consider whether or not they want to participate and is 

aware of their right to withdraw from the process at any time.326  

4 4 3  Respectful  

The child is treated with respect when expressing their views and adults involved in 

the participation are encouraged to always respect the child.327 

4 4 4  Relevant 

The child participates in issues that are relevant to them and in ways that are in line 

with their own skills, knowledge, experience and abilities (and interests, where 

possible) at a level and pace that matches the child’s stage of development.328  

4 4 5  Child-friendly 

Time and resources are invested to prepare for the child’s participation and the 

meeting places, while activities are accessible to children with disabilities and child 

friendly.329 

4 4 6  Inclusive 

Children are not discriminated against based on their language, disability, religion, 

opinion, nationality, ethnicity, race, age or other status and the process is flexible 

enough to address the needs of different groups of children.330 

 
325 CRC Committee General Comment 12 para 134 (a); Lansdown & O’Kane A toolkit for monitoring 

and evaluating children’s participation 16.  
326 CRC Committee General Comment 12 para 134 (b); Lansdown & O’Kane A toolkit for monitoring 

and evaluating children’s participation 16-17. 
327 CRC Committee General Comment 12 para 134 (c); G Lansdown & C O’Kane A toolkit for monitoring 

and evaluating children’s participation 17. 
328 CRC Committee General Comment 12 para 134 (d); G Lansdown & C O’Kane A toolkit for monitoring 

and evaluating children’s participation 17. 
329 CRC Committee General Comment 12 para 134 (e); G Lansdown & C O’Kane A toolkit for monitoring 

and evaluating children’s participation 17-18. 
330 CRC Committee General Comment 12 para 134 (f); G Lansdown & C O’Kane A toolkit for monitoring 

and evaluating children’s participation 18. 
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4 4 7  Supported by training for adults 

Adults involved are sensitised to children’s participation and understand the need 

for it. They also receive tools, training, and opportunities to learn more about children’s 

participation.331  

4 4 8  Safe and sensitive to risk 

The protection of the child’s right is always paramount, and the child is made aware 

of his or her right to be safe and free from abuse. The child knows where to find help.332 

4 4 9  Accountable 

Children are encouraged to take part in follow-up and evaluation processes and are 

given feedback of the impact of their participation.333 Although the implementation of 

article 12 cannot be guaranteed, it can be monitored.334  

4 5  Proposed model of participation 

This thesis makes use of a model to determine the nature and extent to which a 

child’s right in their parents’ divorce and related proceedings are realised. The same 

model is used in Chapter 5 to measure mediation’s potential to address the 

shortcomings of the methods explored in Chapter 3. The content of the model is based 

on the theory explained above as well as various factors that are relevant to 

participation that became apparent upon reading case law.  

4 5 1  Level 1: Non-participation  

This level is significant as it identifies non-participation in situations where it is 

disguised as participation. This level is based on the first three steps of Hart’s Ladder 

of Participation, namely: manipulation,335 decoration,336 and tokenism.337  

 
331 CRC Committee General Comment 12 para 134 (g); G Lansdown & C O’Kane A toolkit for monitoring 
and evaluating children’s participation 18. 
332 CRC Committee General Comment 12 para 134 (h); G Lansdown & C O’Kane A toolkit for monitoring 
and evaluating children’s participation 19. 
333 CRC Committee General Comment 12 para 134 (i), G Lansdown & C O’Kane A toolkit for monitoring 
and evaluating children’s participation 19. 
334 Lundy (2007) BERJ 939. 
335 See section 4 2 1. 
336 See section 4 2 2. 
337 See section 4 2 3. 
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4 5 2  Level 2: Providing an opportunity to share views  

This level is based on Lansdown and O’Kane’s first dimension of participation, 

namely the scope of participation. The level indicates that the child was given an 

explicit opportunity to share his or her views, should the child wish to do so. Here, the 

adults involved in the process acknowledge that the child has an interest in the matter 

at hand.338  

This level is significant as it divides non-participation from participation. This is 

because a child voluntarily sharing his or her views forms the foundation of their 

participation. It should be mentioned that although a child does not have to participate 

if they do not wish to, their right to participation requires that they at least be given an 

opportunity to do so.  

4 5 3  Level 3: Sharing their views 

I n order to determine if participation is at Level 3, two questions are asked, namely: 

(i) was the process facilitated in a respectful, safe and child-friendly way? and (ii) was 

the child provided with sufficient and age-appropriate information that would enable 

them to express his or her views on a matter? These questions will be expanded upon 

below.  

4 5 3 1  Was the process facilitated in a respectful, safe and child-friendly way? 

This question draws from Landsdown and O’Kane’s second dimension to 

participation, namely the quality of the child’s participation.339 The latter is greatly 

influenced by how respectfully,340 safely341 and child-friendly342 the process is 

facilitated. The question is also based on the requirements in General Comment 12, 

namely respectful, child-friendliness, as well as safety and sensitivity.343  

 
338 See section 4 3 1.  
339 See section 4 3 2. 
340 CRC Committee General Comment 12 para 134 (c); G Lansdown & C O’Kane A toolkit for 

monitoring and evaluating children’s participation 17. 
341 CRC Committee General Comment 12 CG12 para 134 (h); G Lansdown & C O’Kane A toolkit for 

monitoring and evaluating children’s participation 19. 
342 CRC Committee General Comment 12 CG12 para 134 (e); G Lansdown & C O’Kane A toolkit for 

monitoring and evaluating children’s participation 17-18. 
343 See section 4 4. 
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4 5 3 2  Was the child provided with sufficient and age-appropriate information that 

would enable them to express his or her views on a matter? 

Participation involves providing the child with relevant and age-appropriate 

information that will enable them to express his or her views on the matter.344 This 

question is informed by another characteristic of quality participation as proposed in 

General Comment 12, namely that the participation must be informative345 and 

relevant.346  

4 5 4  Level 4: The impact of the views shared 

Level 4 requires three questions to be asked, namely: 

4 5 4 1 Were the child’s views recorded and accurately communicated to court? 

This question addresses the impact of the child’s participation347 where his or her 

views were shared with someone else than the court itself. It also addresses a vital 

component of participation, namely, to acknowledge the interest348 that the child has 

in their parents’ divorce and related proceedings. Furthermore, it addresses the scope 

of the child’s participation; specifically relating to the level at which they participated.349 

Here, the term “level” indicates where the child participated. For example, at court-

level as opposed to only having their views recorded in a document that is never 

reported to court. It is argued that, reaching level three of the proposed model and 

then being able to answer this specific question in the positive, means that a child’s 

participation has reached a stage where it can be called effective. 

4 5 4 2 Where these views considered by the person who made a decision that 

impacted on the child? 

This question is particularly important as considering a child’s views is explicitly 

mentioned in the sections relating to children’s participation in the UNCRC,350 

 
344 Lansdown Every child’s right to be heard 22. 
345 See section 4 4 1. 
346 See section 4 4 4 . 
347 Lansdown & O’Kane A toolkit for monitoring and evaluating children’s participation 1. 
348 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting 

them 13. 
349 Lansdown & O’Kane A toolkit for monitoring and evaluating children’s participation 1.  
350 Art12 of the UNCRC. 
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ACRWC,351 and the Children’s Act.352 The question also acknowledges the interest 

that the child has in the matter.353 

4 5 4 3 If possible and without harming the child, were these views reflected in the 

decision made? 

As with previous questions, this question addresses the interest that a child has in 

the matter.354 It does so while also acknowledging that that it is not always practically 

possible to implement the child’s views, nor is it always practical to do so without 

harming the child.  

If the child’s views are reflected to an extent, the child’s participation made an 

external as well as an internal impact.355 The internal impact where the decision does 

not reflect the child’s views become relevant in the following question. 

4 5 5  Level 5: After the decision has been made 

Here, another two questions are asked, namely: 

4 5 5 1 Was the decision, the effect thereof as well as the child’s influence (or lack 

thereof) on the decision explained to the child? 

Explaining the decision to the child improves the quality (transparency356 and 

accountability357) of the child’s participation. It also acknowledges that children’s 

participation is an ongoing process of involvement.358 If the decision, which does not 

reflect the child’s views, was explained to the child, the child’s participation has made 

an internal impact, in the sense that the child feels that their participation made a 

difference.359 

 
351 Art 4(2) of the ACRWC.  
352 Ss 10 & 31 of the Children’s Act.  
353 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting 

them 13. 
354 13. 
355 Lansdown & O’Kane A toolkit for monitoring and evaluating children’s participation 29. 
356 CRC Committee General Comment 12  para 134 (i), G Lansdown & C O’Kane A toolkit for 

monitoring and evaluating children’s participation 19. 
357 CRC Committee General Comment 12  para 134 (a); Lansdown & O’Kane A toolkit for monitoring 

and evaluating children’s participation 16. 
358 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting 

them 13. 
359 Lansdown & O’Kane A toolkit for monitoring and evaluating children’s participation 28. 
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4 5 5 2  Was the child given an explicit chance to appeal the decision or report back 

on the implementation of the decision? 

This question once again addresses the interest that the child has the matter.360 It 

also reminds us that children’s participation is an ongoing process of involvement.361 

In terms of General Comment 12, participation that complies with both questions 

above in the positive, addresses transparency362 and accountability.363 

5   Conclusion 

By analysing the text of article 12 of the UNCRC, article 4 of the ACRWC as well 

as sections 10 and 31 of the Children’s Act, this chapter has made it clear that there 

is a well-established right to participation for children in South Africa. The chapter also 

investigated the theory behind the concept of participation to better understand what 

exactly a child’s right to participation entails. The chapter introduced a proposed model 

that will be used throughout the thesis to evaluate different methods of children’s 

participation in South Africa and Australia, as well as the practice of family mediation.  

In the next chapter, the various methods of enabling children’s participation in 

divorce proceedings as employed in South African divorce proceedings such as the 

appointment of a curator ad litem, psychologist or family advocate will be studied. The 

chapter will also explore the appointment of legal representation as well as the practice 

of judicial interviews. 

 

  

 
360 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting 

them 13. 
361 Lansdown Can you hear me? The Right of Young Children to Participate in Decisions Affecting 

them 13. 
362 CRC Committee General Comment 12  para 134 (a); Lansdown & O’Kane A toolkit for monitoring 

and evaluating children’s participation 16. 
363 CRC Committee General Comment 12 para 134 (i), G Lansdown & C O’Kane A toolkit for monitoring 

and evaluating children’s participation 19. 
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Chapter 3: 

A child’s right to participation in his or her parents’ divorce related 

proceedings 

 

1   Introduction 

 As discussed in Chapter 2,  the child’s right to participation in matters affecting him 

or her is clearly established on an international, regional, and domestic level. A child’s 

right to participation can be realised indirectly by way of the appointment of 

representation or by the child’s direct participation. In this chapter, the various ways in 

which to realise a child’s right to participation in line with the abovementioned broad 

distinction will be discussed.  

Applying the proposed model discussed in chapter 2 to the various possibilities in 

South Africa to realise this right, makes it possible to determine the extent to which a 

child’s right is in fact realised in their parent’s divorce and related proceedings. This 

will serve as a stepping stone to determine whether mediation is the answer to better 

realising the particular right.  

When measuring the level of participation reached by the various methods of 

representation or direct participation discussed in this chapter, it is important to 

consider how said methods manifest in practice, as opposed to only evaluating the 

legislation that is supposed to implement the various levels of the model. For example, 

the fact that a piece of legislation provides a child with a right to legal representation 

on paper, does not necessarily translate to effective participation in practice.  

As discussed in chapter 2, it is argued that “effective participation” is where a child’s 

participation can positively answer the first question in level four, namely whether the 

child’s views, which were shared voluntarily after a child received age-appropriate 

information in a child-friendly manner, were considered by the person who made the 

ultimate decision.  

2   Representation 

The representation of children is a special practice of law that necessitates 

sensitivity towards the issue, the children and the manner in which the children are 
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represented.364 There are various forms of representation that have the potential to 

fulfil a child’s right to participation, including legal representation in the form of an 

attorney or advocate; or other representatives such as a curator ad litem, the family 

advocate, social workers and psychologists.  

2 1  Legal representation 

A child’s right to have his or her views represented flows from their right to 

participate in all matters affecting them.365 Having a legal representative (an attorney 

or advocate) represent the child’s views in court, is one of the methods that can be 

employed to realise a child’s right to participation.  

Effective legal representation for children is vital to ensure the realisation of the 

child’s right.366 Since the appointment of a legal practitioner for a child is still relatively 

uncommon, there are various uncertainties regarding the practicalities surrounding 

legal representation for children.367 These uncertainties include questions relating to: 

who is responsible for assigning the legal representative; how the representative is 

assigned; who is qualified to represent children; and who decides whether a child 

should be assigned a legal practitioner or a curator ad litem.368 These uncertainties 

have a negative influence on the level of participation that a child can reach in terms 

of the proposed model. This is because, in respect of participation by means of 

representation, effective legal representation assumes a process facilitated in a 

respectful, safe and child friendly way. In the absence of effective legal representation, 

a child’s effective participation is compromised.  

The uncertainties relating to separate legal representation for children becomes 

more complex when considering the difference between divorce, care and contact 

proceedings, as opposed to a child in need of care and protection.369 The latter are 

always heard in a Children’s Court, while divorces and care and contact disputes are 

 
364 J Gallinetti “The Children’s Court” in CJ Davel & A Skelton (eds) Commentary on the Children’s Act 

(2018) 4-23. 
365 Centre for Child Law v Hoërskool Fochville 2016 2 SA 121 (SCA) Para 19. 
366 D De Bruin Child Participation and Representation in Legal Matters LLD thesis, University of Pretoria 

(2010) 516. 
367 C du Toit “Legal Representation of Children” in T Boezaart (red) Child Law in South Africa 2 ed 

(2017) 108 117. 
368 117. 
369 117. 
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mostly heard in the High Court, although care and contact proceedings can also be 

heard in the Children’s Court.370  

2 1 1  Statutory provision for legal representation 

2 1 1 1 Constitution of the Republic of South Africa, 1996 

Section 28(1)(h) of the Constitution is an “innovation to our law and practice”.371 It 

provides that: 

“Every child has the right to have a legal practitioner assigned to the child by the state, 
and at state expense, in civil proceedings affecting the child, if substantial injustice 
would otherwise result”. 

When this section was inserted into the Bill of Rights as contained in the Constitution, 

the options of the involvement of the family advocate and the appointment of a curator 

ad litem were already available.372 This means that, despite the common law and other 

agents of protection available to children, the drafters of the Constitution recognised 

that there are certain circumstances where children may require additional 

assistance.373 Legal representation, when effective, complies as minimum with level 

three of the model. The additional assistance that some children require is, when 

effective, exactly what drives a child’s participation to reach higher levels (level four or 

five) in terms of the proposed model.  

The importance of section 28(1)(h) of the Constitution is that it gives recognition to 

the reality that the child’s interests are not always in line with his or her parents’ 

interests, which creates a need for children to enjoy separate legal representation.374 

Legal representation effectively makes the child a party to the legal proceedings.375  

Further, section 28(1)(h) of the Constitution grants a child the right to, in certain 

circumstances, have legal representation appointed, as opposed to the relevant 

provisions of the UNCRC, ACRWC and Children’s Act which only create a broad right 

to participation.  

 
370 Section 45(3) of the Children’s Act; See C Du Toit “Legal Representation of Children” in T Boezaart 

(ed) Child Law in South Africa 2 ed (2017) 108 118. 
371 Soller NO v G and Another 2003 5 SA 430 (W) para 2. 
372 Centre for Child Law, University of Pretoria Guidelines for legal representatives of children 6. 
373 Centre for Child Law v Hoërskool Fochville 2016 2 SA 121 (SCA) para 22. 
374 Soller NO v G and Another 2003 5 SA 430 (W) para 8. 
375 SALRC Family Dispute Resolution 55. 
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2 1 1 1 1 Circumstances under which a child is entitled to legal representation at 

state expense 

The right to legal representation is potentially applicable to civil proceedings 

affecting the child,376 such as proceedings relating to the child’s parents’ divorce.377 

The right to legal representation can be applicable to a child whether or not he or she 

is a party to the proceedings.378  

An important potential restriction on this right is that it is only afforded in 

circumstances where “substantial injustice would otherwise result”. To understand 

when a child is entitled to legal representation in terms of section 28(1)(h) of the 

Constitution, the meaning of “substantial injustice” must be established. It is unclear 

whether substantial injustice will follow as a result of no legal representative being 

appointed, or if a legal representative is not appointed at state expense.379  

De Bruin explains that the interpretation of “substantial injustice” is of cardinal 

importance to children, especially those who are too young to communicate their views 

to the court.380 A lack of understanding of the meaning of “substantial injustice”, 

coupled with the reality that there are no guidelines to assist presiding officers when 

determining whether substantial injustice would in fact result if legal representation is 

not appointed, places children at risk.381 This poses a very real risk to the level that 

children’s participation can reach in terms of the proposed model. Situations where a 

legal representative should have been appointed, was not, can arguably lead to a 

situation where a child does not enjoy their right to participation, or where their 

participation reaches a low level (level two or three) in terms of the proposed model.  

Steytler remarks that when determining whether substantial injustice would 

otherwise result, one should “distinguish between injustices which could be tolerated 

and those substantial ones which should be avoided through the appointment of 

 
376 Soller NO v G and Another 2003 5 SA 430 (W) para 5. 
377 Satchwell J explains in para 7 that she can “envisage few proceedings of greater import to a 

child….than those that determine the circumstances of his residence and family life, under whose 
authority he should live and how he should exercise the opportunity to enjoy and continue to develop 
a relationship with both living parents”. 

378 Centre for Child Law v Hoërskool Fochville 2016 2 SA 121 (SCA) para 22. 
379 Du Toit “Legal Representation of Children” in Child Law in South Africa 118. 
380 De Bruin Child Participation and Representation in Legal Matters 378. 
381 379. 
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counsel.”382 According to the Law Society of South Africa, the decision regarding 

whether substantial injustice would otherwise result, is made by the court in terms of 

principles relating to substantial injustice in terms of the Constitution and legislation.383 

The Law Society’s comments are circular and vague. Fortunately, guidance can be 

drawn from case law where courts appointed legal representation for children. 

Rosen v Havenga384 concerned the care, guardianship and access of J, the 9-year 

old son of the plaintiff and defendant. Although neither of the legal teams or the family 

advocate approached the Court to discuss the option of appointing a legal 

representative for J, Moosa J did so mero motu.385  

Moosa J explained that a child has the right to legal representation in terms of article 

12 of the UNCRC as well as section 28(1)(h) of the Constitution.386 Since the right in 

terms of the latter only exists in situations where substantial injustice would otherwise 

result, the Court highlighted why it was necessary to appoint a section 28(1)(h) legal 

representative.387 Firstly, the relief sought by die plaintiff (the mother) was drastic, 

especially in terms of how often the boy would be able to see his father, and would 

thus have a serious impact on J.388 In the second place, J’s interest might not be the 

same as his mother’s.389 Thirdly, J might need someone to express his views in Court 

since the matter has an impact on his life. In the last place, appointing separate legal 

representation may be in J’s best interest. 390 

Based on the considerations above, the Court appointed an advocate to articulate 

J’s views and represent his interests.391 The concerns expressed by the Court are 

indicative of when substantial injustice might otherwise result. This judgment illustrates 

that, when an issue can have a significant impact on a child, the child’s views are not 

necessarily in line with those of his parents, and the child might need help with 

expressing his or her views, substantial injustice would follow if the Court fails to 

 
382 N Steytler Constitutional Criminal Procedure A commentary on the Constitution (1998) 308 as cited 

by De Bruin Child Participation and Representation in Legal Matters 380. 
383 LSSA Comments on the SALRC Issue Paper 31 Family Dispute Resolution  7. 
384 2005 6 SA 535 (C). 
385 Para 6. 
386 Para 6. 
387 Para 6.  
388 Para 6. 
389 Para 6. 
390 Para 6. 
391 Para 7. 
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appoint separate legal representation for the child. Here, one can say that Moosa J 

ensured that J’s participation reached at least level two of the proposed model.  

Ex Parte van Niekerk392 is another example of where a legal representative was 

appointed in terms of section 28(1)(h) of the Constitution. The brief facts of this case, 

which has been referred to in Chapter 1, are as follows: Two girls, aged 14 and 15, 

had to attend court-ordered therapy with their father, who was divorced from their 

mother in 2001. The mother was bound by court-order to take all steps necessary to 

persuade her two daughters to attend therapy with their father.393 The daughters 

refused attending therapy with their father and out of fear of being held in contempt of 

court, the mother approached the Centre for Child Law for advice.394 

Up until 2004 (three years after divorce proceedings were initiated), the children 

had not had the opportunity to express their views395 and it was clear that the best 

interests of the children played a subordinate role in their parents’ litigation.396 The 

Court explained that it could only enjoy a “balanced presentation of the situation” if 

someone presented the children’s case on their behalf.397 The two daughters were not 

only appointed legal representation, but were also joined to the proceedings.398  

The Court acknowledged not only the girls’ interests in the matter but also the fact 

that they have a right to have their voices heard. It is unknown whether the girls’ 

participation satisfied the requirements of level three (voluntarily sharing views after 

being provided with age-appropriate information facilitated in a safe and child-friendly 

manner) and whether they were afforded the opportunity to report back as a result of 

them being appointed legal representation, Still, it is argued that their participation 

reached the fourth level of the proposed model, as their views were accurately 

communicated to and considered by the Court, and the ultimate decision was made in 

line with their views.     

 
392 Ex Parte Van Niekerk: In re Van Niekerk v Van Niekerk 2005 JOL 14218 (T).  
393 Para 4. 
394 Para 5. 
395 Para 6. 
396 Para 7. 
397 Para 7. 
398 Para 8. Children joined as parties to the litigation between their parents, is discussed under section 

3 4. 
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Contrastingly, Fitschen v Fistchen399 is an example of where the Court did not 

appoint a legal representative in terms of section 28(1)(h) of the Constitution. This 

case concerned the divorce action between the parents of two boys who were 12 and 

14 years old when the matter was heard in Court. Apart from the decree of divorce, 

the plaintiff (the boys’ mother) also sought an order granting, amongst other things, 

joint care of the two children, while residing with their father (the defendant).400 Plaintiff 

sought this order after leaving the couple’s family home and leaving their children in 

their father’s care.  

Plaintiff’s counsel approached Van Reenen J and foreshadowed an application to 

appoint legal representation in terms of section 28(1)(h) of the Constitution for the two 

sons. Counsel motivated that no adverse order could be made without consulting the 

children on the matter, either directly or indirectly.401 However, no application was ever 

brought and the Court also did not appoint separate legal representation mero motu.402 

The Court nevertheless explained that legal representation in terms of section 28(1)(h) 

of the Constitution was only applicable where substantial injustice would ensue, should 

the legal representation not be appointed.403 As the Court was satisfied that the 

children’s views were sufficiently canvassed by the two clinical psychologists involved, 

this was not such a case.404 

Although the Court did consider the children’s preference to reside with their 

mother, it was guided by a report in which a psychologist stated that she doubted “if 

the children have the maturity to make a well-informed choice”.405 The Court ordered 

that it would be in the best interests of the boys to reside with their father.406 In terms 

of the proposed model, the boys’ participation reached the fourth level of participation 

 
399 1997 JDR 0567 (C).  
400 Para 2. “Plaintiff sought joint custody of the two boys and, while they resided with their father, access 

to them on the following occasions: (2.1) Every weekend from Friday evening to Saturday afternoon, 
alternatively Saturday evening to Sunday afternoon; (2.2) from 16:30 to 21:30 on either Tuesdays 
and Thursdays or Mondays and Wednesdays at her residence; (2.3) at reasonable times at 
Defendant’s residence when one or both of the children are sick; (2.4) half of the total long weekends 
of the year; (2.5) one week during the June school holiday and three weeks over the December 
school holiday; (2.6) every mother’s day; (2.7) three hours long visit on Plaintiff’s birthday as well as 
each of the children’s birthdays.”  

401 Para 62. 
402 Para 62. 
403 Para 63. 
404 Para 63. 
405 Para 64. 
406 Para 66. 
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despite the fact that their views were not reflected in the court order. Here it is 

important to remember that the High Court is the upper guardian of all minor children. 

The children were provided with the opportunity to share their views by means of the 

psychologists’ reports and the Court did consider their views. While the Court did not 

implement their views, it only did so because implementing their views would not have 

been in the children’s best interests.  

Legal Aid Board v R407 also concerned the appointment of a legal representative in 

terms of section 28(1)(h) of the Constitution. In this case, a 12-year-old girl,408 SR, 

sent an SMS to Childline South Africa, in which she requested help as her parents did 

not respect her views in matters affecting her.409 Her parents had been engaged in 

acrimonious divorce litigation since she was 5-years old.410 Legal Aid in Durban was 

then contacted in this regard.411 

The Legal Aid Board consequently brought an urgent application against the mother 

and father of the child, for an order declaring that an attorney were to be assigned as 

SR’s legal representation in terms of section 28(1)(h) of the Constitution. While SR’s 

father (first respondent) supported the application, the child’s mother (second 

respondent) opposed the application. 

In considering the appointment of legal representation for SR, the Court took into 

account that SR expressed, firmly and on two occasions, her desire to be represented 

by Mr Stilwell.  The Court also considered the fact that Child Line as well as 

Govindasamy AJ (the presiding officer in the divorce action) believed that it was 

desirable that legal representation be appointed for SR.412  The Court explained that: 

“When one is dealing with acrimonious litigation concerning the fundamentally 
important questions of where a child shall live and who shall be responsible for 

 
407 Legal Aid Board v R 2009 2 SA 262 (D). 
408 Para 14. 
409 Para 13. 
410 Para 2. 
411 Para 13. 
412 Seven years earlier, in 2002, when SR was five-years old, her parents were engaged in a conflict-

ridden and lengthy divorce action. Govindasamy AJ ordered that a skilled and experienced legal 
practitioner, preferably counsel, be appointed to represent SR in her parents’ litigation in which they 
mainly fought over SR’s custody. The Court ordered the Minister of Justice and Constitutional 
Development to take necessary steps to ensure the appointment and payment of said legal 
representative. Although both parties agreed that the child should be separately represented, it was 
held that this could not be done by the Legal Aid Board. As a result of various logistical problems 
regarding the implementation of the court’s order, Govindasamy AJ set aside his previous order but 
emphasised that litigation should draw to a close. See paras 11-12 in this regard.  
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their principal day-to-day care and the central decisions concerning their lives, 
such as schooling, health, religion and the like, it seems to me that, if the court 
comes to the conclusion that the voice of the child has been drowned out by the 
warring voices of her or his parents, it is a necessary conclusion that substantial 
injustice to the child will result if he or she is not afforded the assistance of a legal 
practitioner to make his or her voice heard”.413   

The Court consequently appointed Mr Stillwell as SR’s legal practitioner in terms of 

section 28(1)(h) of the Constitution read with the Legal Aid Act.414 The Court also 

interdicted SR’s parents from hindering Mr Stilwell in the exercising of his mandate 

and discussing the case at hand with their daughter.415 This is a clear illustration of the 

Court’s appreciation of SR’s interest in the matter as well as her right to be heard. It is 

also clear that the Court and the Legal Aid Board fought to have SR’s participation 

reach at least the third level of the proposed model, before the Court even was being 

presented with her views.  

As pointed out in the case law discussed above, there are various factors that may 

prove the need and appropriateness of assigning legal representation in terms of 

section 28(1)(h) of the Constitution.416 Broad guidelines regarding when a section 

28(1)(h) legal representative should be appointed include cases where: the 

recommendation made by the family advocate or professionals involved is not in line 

with the child’s wishes or where they did not consider the child’s wishes;417 where 

there is an extreme level of conflict between the parents;418 or where there is a conflict 

of interest between the child and one of his or her parents.419 Sloth-Nielsen 

furthermore contends that one should take into account the child’s age and ability to 

express their own views; the level of complexity of the case; and impact the final 

decision is likely to have on the child’s every day wishes.420 

Establishing whether substantial injustice would undeniably result is an almost 

impossible task. 421 It is argued that the focus should be placed on the possibility of 

substantial injustice taking place, rather than the probability thereof. Furthermore, it is 

an unfortunate reality that there are various situations where refusing or granting 

 
413 Legal Aid Board v R 2009 2 SA 262 (D) para 20. 
414 Para 9. 
415 Para 9. 
416 De Bruin Child Participation and Representation in Legal Matters 383. 
417 383. 
418 383. 
419 383. 
420 Du Toit “Legal Representation of Children” in Child Law in South Africa 119. 
421 De Bruin Child Participation and Representation in Legal Matters 383. 
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section 28(1)(h) legal representation for the child, could result in substantial injustice 

without the court even realising it.422 

2 1 1 1 2 Scope and function of a section 28(1)(h) legal representative 

Soller NO v G and Another (hereafter “Soller”)423 was the first reported case that 

discussed the interpretation and application of section 28(1)(h) at length.424 The case 

dealt with a 15-year-old boy who sought a variation of a care order,425 which was made 

subsequent to his parents’ divorce in February 2001.426 In terms of the care order, the 

boy, K, was to live with Mrs G, his mother, the first respondent in this application. K 

however, wished to live with his father, Mr G, and wanted to vary the care order to that 

effect.  The judgment concerned the appointment of a legal practitioner in terms of 

section 28(1)(h) of the Constitution.427 Here, the Court dealt with the latter while 

considering the extent to which the views and wishes of a child should be decisive of 

issues relating to contact and care.428 

Satchwell J acknowledged K’s right to participation by explaining that the boy was 

“entitled to be listened to and that his views should be given respectful and careful 

consideration”.429 This was especially true since any decisions made by the Court 

would influence K himself to the greatest extent.430 The Judge further described K’s 

views and wishes as vital to proceedings.431 The Court decided that a legal practitioner 

should be appointed to K so that his “views and wishes can be expressed, presented 

and receive proper consideration.” Consequently, the Court appointed an attorney in 

line with the application brought before the Court.432 The Court thus paved the road to 

K’s effective participation.  

 
422 De Bruin Child Participation and Representation in Legal Matters 378. 
423 2003 5 SA 430 (W).  
424 De Bruin Child Participation and Representation in Legal Matters 258. 
425 Soller NO v G and Another 2003 5 SA 430 (W) para 1. 
426 Para 6. 
427 Para 1. Soller (Applicant), who had since been struck from the roll, originally brought the application 

on behalf of K. Soller was motivated to bring the application on K’s behalf to give effect to section 
28(1)(h) of the Constitution, as K is a minor and therefore cannot act in his own name. 

428 Para 1. 
429 Para 10. It is argued that Satchwell J’s words can be applied in every case involving children, as 

children have the right to share their views. 
430 Para 10. 
431 Para 10. 
432 Para 17. 
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The Court described the role of the legal representative appointed in terms of 

section 28(1)(h) by contrasting it to that of the office of the family advocate.433 

Satchwell J made it clear that section 28(1)(h) of the Constitution envisions a legal 

practitioner who not only has the necessary level of knowledge and experience of the 

law, but someone who is able to obtain the client’s views and present and argue those 

views in Court.434 Here, the child’s voice is exercised through the legal practitioner as 

opposed to a social worker, psychologist or other counsellor.435  

This particular legal representative does not remain neutral during the proceedings 

but takes the side of the child and acts as their ambassador.436 The Court explained 

that the legal representative “stands squarely in the corner of the child and has the 

task of presenting and arguing the wishes and desires of that child”.437 This greatly 

contributes to the level that a child’s participation can reach in terms of the proposed 

model, as it ensures that at least level three is reached.  

Although the representative’s task is to present and argue the child’s wishes in 

court, they must also apply an adult perspective as well as legal expertise and 

knowledge to the child’s standpoint.438 The appointed representative is therefore not 

merely a mouthpiece for the child’s views.439 In other words, a legal representative’s 

function in this specific context is to canvas the child’s views and wishes in Court; to 

ensure that the child is under no duress to express those views; and to alert the Court 

of consequences that the legal representative can foresee but the child cannot.440  

It was clear from the facts that K wished to live with his father. He made this clear 

to every adult involved in the process: Satchwell J, his attorney, the psychologist, 

family advocates and his parents.441 He had also acted in accordance with this wish 

by running away from his mother’s home to go live with his father.442  

 
433 The function of the latter will be dealt with under section 2 2 1. 
434 Soller NO v G and Another 2003 5 SA 430 (W) para 26. 
435 Para 26. 
436 Para 26. 
437 Para 27. 
438 Para 27. 
439 Para 27. 
440 The Court agreed with legal representative, Mr Mendelow’s summary of his function as K’s legal 

representative. See para 28 in this regard.  
441 Para 66. 
442 Para 43. 
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The weight of K’s views was particularly relevant if one considers that the Court 

described Mr G as “an obsessive and uncontrollable former husband and co-parent”443 

who is “presumptuous, obsessive to the point of fanaticism on issues where his 

interests are concerned”.444 The Court also described him as someone with 

questionable values who is a “highly undesirable role model for any child including 

K.”445 In direct contrast with the Court’s views of K’s father, the Court described Mrs G 

as a “dignified, intelligent, mature, practical, wise and forgiving women”.446  

Despite the Court and other professionals’ opinions of Mr G,447 K wished to live with 

him.448 The Court explained that although a child’s views are only of persuasive value, 

K’s expressed preference to live with his father had become the determining factor.449 

This was because K had proven himself “capable of ignoring curfews, disregarding 

arrangements made with his mother and establishing his own lifestyle in association 

with his father”.450 The Court therefore not only took the child’s wishes into account, 

but also his actions.451 

In considering K’s views as canvassed in Court by his attorney, the Court concluded 

that forcing K to live with his mother or sending him to a place of safety was not only 

undesirable but also impractical.452 This was because resentment, alienation from his 

family, rage and anger would follow such an order, the enforceability of which was 

doubted in any event.453 Furthermore, it could not be in K’s best interests to constantly 

be in opposition to his mother and the courts.454 It should also be noted that despite 

all Mr G’s undesired characteristics and behaviour, he did not beat or abuse his son 

but provided him with food and housing and encouraged his participation in Jewish 

 
443 Soller NO v G and Another 2003 5 SA 430 (W) para 40. 
444 Para 41. 
445 Para 41. 
446 Para 40. 
447 Psychologist P Engelbrecht described Mr G as a “totally obsessed” person who has “lost a clear 

focus of the best interest of his children”. See para 51. 
448 At para 46 the Court quoted a letter that K wrote to his mother in which he explained: “Dear Mom, 

I am writing this letter to tell you that I will not come home on Thursday after my exam with you. I 
have decided on my own will not to come home with you. I will still come and visit you and talk to 
you on the phone. I still want to live with my Dad and I want you to respect that. It is also not 
necessary to bring urgent applications or even decide to lock Dad in jail. My mind is made up and 
this is what I want. From K”.  

449 Para 56. 
450 Para 59. 
451 De Bruin Child Participation and Representation in Legal Matters 347. 
452 Soller NO v G and Another 2003 (5) SA 430 (W) para 68. 
453 Para 60. 
454 Para 69. 
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activities to which K attached much value.455 This is significant as it illustrates that it is 

possible for the Court to seriously consider and implement the child’s views, without 

losing sight of the child’s best interests.  

In this case, the child’s right to participation was realised by the appointment of a 

section 28(1)(h) representative, who made recommendations to the Court that were 

based on K’s views but also informed by the representative’s adult perspective and 

own legal expertise. Mr Mendelow recommended that the Court grant an interim order 

in terms of which K could live with his father while K’s situation was monitored and 

concerns regarding K being exposed to an “unsavoury environment” were 

addressed.456  

The Court highlighted the importance of the child’s right to participation457 by 

granting the order in line with the recommendations made by K’s attorney. The Court 

deemed the order a provisional arrangement that would give K the opportunity to not 

only live with his father, but also show that he was mature enough to justify the weight 

accorded to his wishes.458 As the order that was granted was only provisional and was 

therefore granted coupled with a return date, it is argued that K was afforded the 

opportunity to report back on the implementation of the decisions. It is therefore further 

argued that K’s participation reached the fifth and highest level of participation in terms 

of the proposed model. It thus it seems fair to say that Satchwell J and K’s attorney 

facilitated K’s participation to the best of their ability and paid an unheard of level of 

regard to his right to participation and his interests in the matter.  

The Soller judgment has been described as one that has “broken new ground and 

furthered the development of a children’s-rights approach in our law”.459 While the 

development of such an approach is undoubtedly a step in the right direction, it is 

disheartening to realise that there has not been such a significant judgment since the 

Soller decision was handed down 18 years ago in 2003. 

 
455 Soller NO v G and Another 2003 5 SA 430 (W) para 62 read with para 18. 
456 Para 71. 
457 De Bruin Child Participation and Representation in Legal Matters 345. 
458 Soller NO v G and Another 2003 (5) SA 430 (W) para 74. 
459 R Pillay &  N Zaal “Child-interactive video recordings: a proposal for hearing the voices of children 

in divorce matters” (2005) 122 S. Afr. Law J.  684 686-687. 
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2 1 1 1 3 Implementation of the right  

The right contained in section 28(1)(h) of the Constitution entails that a child enjoys 

legal representation even if their parents cannot afford to pay for it, as the 

representation is at the state’s expense.460 The phrase “at state expense” has led to 

confusion regarding which state department is responsible for funding legal 

representation.461 Fortunately, it has always been commonly accepted that legal 

representation “at state expense” refers to the provision of legal representation by 

Legal Aid South Africa (“Legal Aid”).462  

Furthermore, it has been made clear in Legal Aid Board v R that a child can approach 

Legal Aid on their own. When deciding whether or not to assist the child, Legal Aid 

does not need the child’s guardian or parents’ consent.463 An order of court is also not 

necessary for Legal Aid to appoint a legal representative for a child.464 This is indeed 

encouraging as it means there are fewer situations where adults can hinder children’s 

effective participation. However, although rarely, there may be cases where Legal Aid 

deems it appropriate to first approach the High Court before appointing a legal 

representative for a child.465 

2 1 1 2 Section 55 of the Children’s Act 38 of 2005 

Section 55 of the Children’s Act states that: 

“(1) Where a child involved in a matter before the children’s court is not represented by 
legal representative, and the court is of the opinion that it would be in the best interests 
of the child to have legal representation, the court must refer the matter to Legal Aid 
South Africa referred to in section 2 of the Legal Aid South Africa Act, 2014.466 

(2)  The Board must deal with a matter referred to in subsection (1) in accordance with 
section 3B of that Act, read with the changes required by the context.” 

 
460 In some instances, such as in the Soller case, the legal representatives act on behalf of the children 

at no cost whatsoever. Soller NO v G and Another 2003 5 SA 430 (W) para 19. 
461 Du Toit “Legal Representation of Children” in Child Law in South Africa 123. 
462 The process regarding a child obtaining legal representation from Legal Aid will be discussed in 

chapter 2, section 2.1.1.2. 
463 Legal Aid Board v R 2009 2 SA 262 (D) para 4. 
464 Para 4. 
465 Para 40. 
466 The original text of s 55(1) of the Children’s Act which reads: “…the Court must refer the matter to 

the Legal Aid Board referred to in section 2 of the Legal Aid Act, 1969 (Act 22 of 1969)” was amended 
by the Legal Aid South Africa Act 39 of 2014. After the amendment it refers to Legal Aid South Africa 
as referred to in the new act, rather than the Legal Aid Board. Subsection 2 still refers to the relevant 
provision in the 1969 Act.  
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Section 45(1) of the Children’s Act regulates the jurisdiction of the Children’s Court 

and reads as follows:  

“(1)  Subject to section 1(4),467 a children’s court may adjudicate any matter, involving –  
(a) the protection and well-being of a child;  
(b) the care of, or contact with, a child; 

   (c)  paternity of a child  
(d)  support of a child  
(e) the provision of -  

(i) early childhood development services; or 
(ii) prevention or early intervention services;  

(f)  maltreatment, abused, neglect, degradation or exploitation of a child, except 
criminal prosecutions in this regard; 

(g) the temporary safe care of a child; 
(h) alternative care of a child; 
(i)    the adoption of a child, including inter-country adoption; 
(i)  a child youth care centre, a partical care facility or a shelter or drop-in centre, or 

any other faciliaty purporting to be a care facility for children; 
(k)  or any other matter relating to the care, protection or well-being of a child provided 

for in this Act.” 
 

 In terms of section 55 of the Children’s Act, a Children’s Court is obligated to refer 

the matter to Legal Aid for consideration if the court is of the opinion that it would be 

in the best interests of the child to have legal representation appointed. Sloth-Nielsen 

describes Legal Aid South Africa as “the main role-player designated to provide legal 

representation to children in South Africa”.468  The matters relevant to section 55 of 

the Children’s Act are those listed above in section 45 of the Children’s Act. Other 

matters affecting children in other courts are dealt with in terms of section 28(1)(h) of 

the Constitution. 

In NM v Presiding Officer of the Children’s Court, Krugersdorp,469 the Court found 

that there is a duty on the presiding officer to inform parties that they can approach 

Legal Aid.470 This is especially true where there is a risk of an adverse decision being 

 
467 S 1(4) of the Children’s Act provides as follows: “Any proceedings arising out of the application of 

the Administration Amendment Act, 1929 (Act 9 of 1929), the Divorce Act, the Maintenance Act, the 
Domestic Violence Act, 1998 (Act 116 of 1998), and the Recognition of Customary Marriages Act, 
1998 (Act 120 of 1998), in so far as these Acts relate to children, may not be dealt with in a children's 
court.” In terms of s 45(3) of the Act, the High Court has exclusive jurisdiction over the following 
matters relating to divorce proceedings: The guardianship of a child; the assignment, exercise, 
extension, restriction, suspension or termination of guardianship in respect of a child; the departure, 
removal or abduction of a child from the Republic; applications requiring the return of a child to the 
Republic from abroad. . 

468 J Sloth-Nielsen “Realising children’s rights to legal representation and to be heard in judicial 
proceedings: an update" (2008) 24 SAJHR 495 496. 

469 2013 (4) SA 379 (GSJ). 
470 Para xx.  
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made against the child.471 The judgment is significant as it paves the road to more 

adults at least recognising the interests that children have in family matters and the 

right that they have to participate therein. The duty that rests on the presiding officer 

can potentially result in the child’s participation reaching a higher level in terms of the 

proposed model than it would have, had the presiding officer not informed the parties 

that they can approach legal aid.  

After a matter has been referred to Legal Aid by the court, a section 3B report must 

be compiled.472 The Legal Aid Board must evaluate and report on the matter in writing 

and submit the report to the clerk of the court who shall make a copy of the report 

available to the court and the person concerned.473 This report must include a 

recommendation regarding whether the person qualifies for legal representation,474 

the personal circumstances of the person, as well as any other factors which should 

be considered according to the board.475 While the section 3B report can pave the 

road to effective legal representation and, hopefully, effective legal representation, the 

report can also be a significant stumbling block if the author of the report is of the 

opinion that the child does not qualify for legal representation.  

Once the court has received the report from Legal Aid, the court may order Legal 

Aid appoint legal representation at state expense.476 The effect of section 55 is to limit 

the right to legal representation at state expense to situations where the court orders 

Legal Aid to appoint legal representation for a child.477  

2 1 1 3 Section 29(6) of the Children’s Act 38 of 2005 

Section 29(6) of the Children’s Act grants a court to, subject to section 55 of the 

same Act:  

“(a) Appoint a legal practitioner to represent the child at the court proceedings;  
 (b) and order the parties to the proceedings, or any one of them, or the state if  

substantial injustice would otherwise result, to pay the costs of such representation.”  

 
471 2013 (4) SA 379 (GSJ) para 7. 
472 Although the heading of s 3B reads “Direction for legal aid by court in criminal matters”, s 55(2) of 

the Children’s Act provides that the section should be “read with the changes required by the 
context”, which requires the reading in of “civil matters”.  

473 S 3B (2)(a) and (b) of the Legal Aid Act 22 of 1969. 
474 S 3B (2)(c)(i). 
475 S 3B (2)(c)(ii) and (iii). 
476 Legal Aid South Africa Legal Aid Guide (2012) 67. 
477 67.  
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Section 29(6) of the Children’s Act echoes section 28(1)(h) of the Constitution, 

which grants every child the right to legal representation at state expense in civil 

litigation, should substantial injustice result if legal representation is not appointed.478 

It also echoes section 6(4) of the Divorce Act.479 However, section 29(6) of the 

Children’s Act is subject to section 55 in the sense that it only refers to Children’s Court 

proceedings. 

The provision is important as it effectively broadens a child’s right to legal 

representation in proceedings concerning parental responsibilities and rights.480 

Furthermore, the provision is important as the court may also order the parties to the 

proceedings to carry the cost of the child’s legal representation. 

De Bruin explains that section 29(6) of the Act creates three possible routes for 

legal representation.481 Firstly, the court can appoint legal representation in terms of 

section 55(1) of the Children’s Act. However, in terms of section 55(2), it is Legal Aid 

that decides whether legal aid will be granted or not. This decision is guided by section 

28(1)(h) of the Constitution.482 The decision is also informed by criteria such as the 

seriousness of the matter,483 the level of complexity of the relevant procedure and 

law,484 the child’s ability to represent him or herself without legal representation485 and 

whether the child has a substantial disadvantage compared to the other parties to the 

proceedings.486 The second possibility is to appoint a legal representative and order 

one or both of the parties to pay for the representation.487 The third option is for the 

child to appoint his or her own legal representation in terms of section 54 of the 

Children’s Act.488 It is clear that section 29(6) creates a right for a child to be afforded 

legal representation in one of three ways. This paves the way for participation that can 

reach at least the third level of participation in terms of the proposed model.  

 
478 Boezaart “General Principles” Commentary on the Children’s Act 2-33. 
479 Du Toit “Legal Representation of Children” in Child Law in South Africa 128. S 6(4) of the Children’s 

Act will be discussed in more detail under section 2 1 1 4 below.  
480 8. 
481 De Bruin Child Participation and Representation in Legal Matters 339 
482 339. 
483 339. 
484 339. 
485 339. 
486 339. 
487 339. 
488 339. 
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2 1 1 4 Section 6(4) of the Divorce Act 70 of 1979 

Children’s interests in their parents’ divorce matter are specifically protected in the 

Divorce Act.489 A child’s right to participation by means of separate legal 

representation is anticipated in section 6(4) of the Divorce Act.490 The section reads 

as follows:  

“For purposes of this section the court may appoint a legal practitioner to represent a child 
at the proceedings and may order the parties or any one of them to pay the costs of the 
representation.” 

The scope of section 6(4) of the Divorce Act differs from and is not as wide as that of 

section 28(1)(h) of the Constitution.491 While section 28(1) of the Constitution grants a 

child the right to legal representation should substantial injustice otherwise result, 

section 6(4) of the Divorce Act grants the court the power to appoint legal 

representation at any one or both of the parties’ expense. 

Significantly, the use of section 6(4) is not settled in South African law and there are 

various problems associated with the provision.492 Although the section has been used 

to appoint a curator ad litem,493 it has seldom been used to appoint separate legal 

representation for a child in the form of an attorney or advocate.494 While one could 

argue that the mere existence of section 6(4) creates a child’s right to be legally 

represented in certain circumstances, which could, in turn, lead to a child’s 

participation reaching at least the third level in terms of the proposed model, there are 

no reported cases where this section was utilised in practice.495 It is therefore unlikely 

that this provision has ever contributed to a child’s effective legal representation and 

consequently effective participation.  The South African Law Reform Commission has 

recommended that the provision of the Act should be used more frequently and that it 

should be amended to grant the court the authority to appoint an interested third party, 

such as a family member, to support the child according to the court’s guidelines.496  

 
489 D Louw & R Scherrer “Children’s perception and experience of the family advocate system” (2004) 

32 International Journal of the Sociology of Law 17 20. 
490 Engelbrecht Critical Analysis of Child Participation of Children in Legal Matters 8; S 29 of the 

Children’s Act echoes s 6(4) of the Divorce Act which was enacted 26 years earlier. See Du Toit 
“Legal Representation of Children” in Child Law in South Africa 2 128. 

491 De Bruin Child Participation and Representation in Legal Matters 358. 
492 363. 
493 Du Toit “Legal Representation of Children” in Child Law in South Africa 111. 
494 357. 
495 De Bruin Child Participation and Representation in Legal Matters 357; SALRC Family Dispute 

Resolution 52; Sloth-Nielsen (2008) SAJHR 502-503.  
496 SALRC Family Dispute Resolution 52; SALC Review of the Child Care Act 642-643. 
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The provisions of section 6(4) of the Divorce Act are also problematic when 

divorcing parents are unable to pay for legal representation.497 As the Act provides for 

the legal representation to be paid by one or both parties to the proceedings and not 

for legal representation at state expense, it creates the impression that only children 

from financially stable families can benefit from such an appointment.498 

2 1 1 5 Evaluating statutory legal representation 

As the child’s legal representative499 is mandated to represent and argue the child’s 

wishes,500 it is argued that effective legal representation results in a child’s 

participation reaching at least the third level of the proposed model. To reach a higher 

level, the presiding officer must consider and, if possible and not harmful to the child, 

implement the child’s views in the court order. 

Based on the proposed model of measuring children’s participation, it is argued that 

mere legal representation mostly leads to the second level of participation. Effective 

legal participation, however, leads to the child’s participation reaching at least the third 

level of the proposed model. Reaching the fifth and highest level proves to be more 

difficult, as it is dependent on not only the legal representative but also the presiding 

officer attaching great significance to the child’s interests in the matter and providing 

them with a means to evaluate or appeal the decision that was made.  

It is argued that a clear and concise definition of the principle of substantial injustice, 

coupled with the strict application thereof, will lead to more children having legal 

representation appointed and potentially having their right to participation realised at 

at least level four of the proposed model of measuring participation.   

2 1 2  Common law provision for legal representation: Curator ad litem  

2 1 2 1 The role of the curator ad litem 

Children have always enjoyed some protection in terms of the common law.501 

When considering the legal capacity of a child, Roman Dutch Law distinguished 

 
497 De Bruin Child Participation and Representation in Legal Matters 357. 
498 De Bruin Child Participation and Representation in Legal Matters 357; SALRC Family Dispute 

Resolution  133. 
499 In terms of section 28(1)(h) of the Constitution, sections 55 and 29(6) of the Children’s Act as well 

as section 6(4) of the Divorce Act. 
500 Soller NO v G and Another 2003 5 SA 430 (W) para 27. 
501 Engelbrecht Critical Analysis of Child Participation of Children in Legal Matters 27. 
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between an infans (child under 7 years of age) and a minor (a child of 7 years or 

older).502 The infans had no capacity to litigate in their own name, while the minor had 

limited capacity to litigate.503 It was generally accepted that minors could not institute 

or defend legal proceedings without their parents or guardians assisting them.504 Thus, 

an appointment of a curator ad litem originates from the common law,505 and was 

introduced in 1902.506  

Courts have a wide discretion to appoint a person to substitute the child’s guardian 

in matters of litigation, who is known as a curator ad litem.507 A curator ad litem is there 

to assist the court as well as the child and to protect the child’s best interests.508 The 

appointment of a curator ad litem has been described as “that vigilant protection of the 

rights of minors which our system of law seeks to promote”.509  

When interviewing the child, the curator ad litem must inform the child of the reason 

for the interview and obtain a wide range of information from the child.510 This 

obligation is in line with level two of the proposed model of measuring participation. 

The curator ad litem must compile a report that brings any relevant circumstances or 

facts, including the child’s views, to the court’s attention.511 This report will assist the 

court in establishing the child’s best interests.512 The curator ad litem’s personal 

opinion is irrelevant during the whole process.513 The curator ad litem is cardinal to 

ensure quality of the child’s participation, as the child’s views are not filtered by the 

curator ad litem, but directly conveyed. Accurately communicating a child’s views to 

the court is in line with level three of the proposed model.  

 
502 Voet 2 4 4. 
503 De Groot 1 4 1, 1 8 4. 
504 De Groot 1 4 1. 
505 De Groot 1 4 1, 1 8 4. 
506  Legal Aid Board in re Four Children 2011 JDR 0279 (SCA) para 12.  
507 Para 12. 
508 Du Toit “Legal Representation of Children” in Child Law in South Africa 2 ed 131. 
509 T Boezaart “The role of the curator ad litem and children’s access to courts” 2013 De Jure 707 711. 
510 716. 
511 716. 
512 716. 
513 See Du Plessis NO v Strauss 1988 2 SA 105 (A) paras 145-146 where van Heerden J explained 

that the curator ad litem’s intention to act objectively was in direct contrast with the role of the curator 
ad litem and that the curator ad litem’s own opinion is irrelevant. It is his function to argue on behalf 
of the minors.  
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B v B514 provides an example of what a court expected of a curator ad litem. The 

case concerned an application for variation of a divorce order, in terms of which the 

divorced couple’s two children lived with their mother, the respondent.515 The parties 

were divorced in December 2008.516 The applicant sought a variation of the divorce 

order a year later in November 2009,517 but did not proceed with his application based 

on the family advocate’s advice that moving the children so soon after the divorce 

would cause too much disruption.518  

The applicant requested that the family advocate re-evaluate the situation in 2015 

as both the children (aged 7 and 10) continually requested to live with him.519 After the 

respondent refused to communicate with the family advocate and the family advocate 

consequently closed the file, the applicant launched an application for a curator ad 

litem to be appointed for the two children.520 An advocate from Legal Aid was duly 

appointed as curator ad litem.521 

The curator ad litem was authorised to interview the children and any other 

interested parties to provide the Court with a report explaining the children’s 

preferences as well as what would be in their best interests.522 The children voluntarily 

sharing their views is in line with level two of the proposed model of measuring 

participation. In her report, which was filed at court, the curator ad litem noted that it 

would not be in the best interests of R to be separated from his sister, B, and that the 

children should reside with the applicant and have liberal contact with the 

respondent.523 

Unfortunately, the curator ad litem only addressed the children’s wishes in her 

report,524 and her only consultation with the children took place at a restaurant and 

lasted a maximum of 25 minutes.525 Furthermore, she did not investigate the children’s 

relationship with their step-siblings or parents, nor did she review the respondent’s 

 
514 RB v AB 2015 JDR 2641 (GP). 
515 Para 2. 
516 Para 2. 
517 Para 3. 
518 Para 4. 
519 Para 5. 
520 Para 6. 
521 Para 6. 
522 Para 21. 
523 Para 22. 
524 Para 32 
525 Para 32. 
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financial position to determine whether she would be able to travel to and from 

Potchefstroom to fetch the children in Pretoria every alternative weekend.526 In 

obtaining the children’s wishes in a rather superficial fashion and in failing to also 

investigate other relevant matters and make a recommendation accordingly, the 

curator ad litem clearly did not fulfil her role. This case is an unfortunate example of 

“decoration”, which is a form of non-participation.527 While the curator ad litem’s asking 

the children to share their views may invoke optimism at face value, how she asked 

them to share their views and her lack of research regarding their circumstances, had 

a negative impact on the children’s ability, desire and right to participate.  

2 1 2 2 Circumstances under which to appoint a curator ad litem  

According to Du Toit, the appointment of a curator ad litem seemingly has two 

purposes. The first is that the curator protects the child’s interests by placing all 

relevant information before the court, thereby enabling the court to make a decision 

regarding the child’s best interests.528 Secondly, the appointment creates a 

mechanism to place the child’s view before court and thus allows the child to 

participate in proceedings affecting him or her.529 

In terms of the common law, there are four established grounds for the appointment 

of a curator ad litem for a child, namely where:530 

(i) The minor has no parents or guardian; 

(ii) a parent or guardian cannot be found or is not available to assist the child; 

(iii) there is a conflict of interests between the child and his or her parent(s) or 

guardian, or there is a possibility of a conflict of interests; 

(iv) the child’s parent or guardian unreasonably refuses to be of assistance.  

Ex Parte van Niekerk531 provides an example of a court’s refusal to appoint a curator 

ad litem for the child.532 Here, De Villiers J was of the view that a legal representative 

in terms of section 28(1)(h) of the Constitution should be appointed as opposed to the 

 
526 RB v AB 2015 JDR 2641 (GP) para 32.  
527 See Chapter 2 & section 4 2 2.  
528 Du Toit “Legal Representation of Children” in Child Law in South Africa 127. 
529 112. 
530 De Groot 1 4 1, 1 8 4; Voet 5 1 11; Van Leeuwen CF 2 1 10 8. 
531 2005 JOL 14218 (T). 
532 The facts of this case are explained in Chapter 1 and under section 2 1 1 1 1  above.  
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curator ad litem as sought in the application .533 According to Davel, it appears that De 

Villiers J was of the opinion that the appointment of a curator ad litem would be 

inappropriate as the children’s mother was willing and able to help her children.534 The 

Court was not convinced by the arguments of a potential conflict of interests, nor was 

the Court willing to assume the mother’s role.535  

2 1 2 3 The difference between a curator ad litem and a legal representative in terms 

of section 28(1)(h) of the Constitution 

As previously discussed, section 28(1)(h) of the Constitution grants a child the right 

to legal representation at state expense in civil proceedings affecting him or her, 

should substantial injustice otherwise result.536 It is also accepted that the practice of 

appointing a curator ad litem is rooted in the common law.  

In Du Toit v Minister of Welfare and Population Development (Lesbian and Gay 

Equality Project as amicus curiae),537 Skweyiya AJ explained that “in matters where 

the interests of children are at stake, it is important that their interests are fully aired 

before the Court so as to avoid substantial injustice to them and possibly others. 

Where there is a risk of injustice, a court is obliged to appoint a curator to represent 

the interests of children. This obligation flows from the provisions of section 28(1)(h) 

of the Constitution”. Du Toit and Boezaart agree that said obligation to appoint ‘legal 

representation’ in section 28(1)(h) should be broadly interpreted so as to include the 

appointment of a curator ad litem.538  

A curator ad litem represents the child’s best interests by canvassing arguments on 

the child’s behalf.539 The curator ad litem assists the court as well as the child and 

advances the child’s best interest.540 The legal representative appointed in terms of 

section 28(1)(h) of the Constitution on the other hand, takes instructions from the child 

 
533 Ex Parte van Niekerk and Another: In re van Niekerk v van Niekerk 2005 JOL 14218 (T) para 5. 
534 T Davel “The child’s right to legal representation in divorce proceedings” in C Nagel (ed) 

Gedenkbundel vir JMT Labuschagne (2006) 26 cited by De Bruin Child Participation and 
Representation in Legal Matters 364. 

535 26.  
536 Separate legal representation in terms of section 28(1)(h) of the Constitution is dealt with in detail 

under section 2 1 1 1.  
537 2003 3 SA 198 (CC). 
538 Du Toit “Legal Representation of Children” in Child Law in South Africa 113; T Boezaart “The role of 

the curator ad litem and children’s access to courts” (2013) 46 De Jure 707 712. 
539 Boezaart (2013) De Jure 716. 
540 716. 
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and presents the child’s views in court.541 It is argued that the legal representative 

plays a more significant role in the child’s pursuit of effective participation, as the legal 

representation takes instructions from the child; while the curator ad litem does not.  

In situations where the child is very young, the legal representative’s role would be 

more similar to that of a curator ad litem, whereas a legal representative would take 

instructions from older children and represent their views in court.542 The appointment 

of either a curator ad litem or a separate legal representative in terms of section 

28(1)(h) of the Constitution, is a form of participation that can be used in different 

circumstances according to the child’s ability to provide instructions.543 

Where a child is not capable of giving instructions, the appropriate course of action 

will depend on where the matter is heard.544  In the High Court, a curator ad litem is 

appointed for the child on application to the presiding officer.545 If the matter is heard 

in the Children’s Court, a separate legal representative is appointed.546 This role is 

similar to that of a curator ad litem’s in the High Court.547 

As there is no age limit that a child must reach before enjoying their section 28(1)(h) 

right to legal representation, the assessment of a child’s capacity to give instructions 

should be carried out on a case-by-case basis.548 Typically, older children are less 

likely to require to be proven capable of giving instructions. Older children will require 

the assistance of separate legal representation who will follow their instructions during 

their parents’ divorce proceedings.549 It should be kept in mind that adults should not 

make decisions regarding children’s participation solely based on age.550 Adults 

making decisions regarding children’s participation based solely on age, not only limit 

the scope of children’s participation, but also their actual participation.551 

 
541 Boezaart (2013) De Jure 716. 
542 716 
543 Du Toit “Legal Representation of Children” in Child Law in South Africa 113. 
544 109. 
545 109. 
546 109. 
547 131. 
548 131. 
549 131. 
550 See section 3 1 1 1. 
551 Lansdown & O’Kane A toolkit for monitoring and evaluating children’s participation 10. 
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In Legal Aid Board v Four Children,552 Legal Aid brought an application for the 

appointment of a legal representative in terms of section 28(1)(h) of the Constitution 

and not for the appointment of a curator ad litem. The Supreme Court of Appeal 

explained that Legal Aid should have simply brought an application to have one of its 

employees appointed as a curator ad litem.553 The Court also highlighted that the 

Constitutional Court has repeatedly remarked that cases should, where possible, be 

decided without reaching a constitutional issue.554  

2 1 2 4 The difference between a curator ad litem and the family advocate 

It has mistakenly been suggested that the family advocate555 accepts appointments 

as curator ad litem in some divorce cases.556 The Office of the Family Advocate was 

established in terms of the Mediation in Certain Divorce Matters Act 24 of 1987.557 

This act makes no reference to the appointment of the family advocate as a curator 

ad litem.558 

While the curator ad litem’s role is to promote the child’s views,559 the family 

advocate’s function is to adopt an objective approach.560 The family advocate’s 

function is to provide the court with balanced recommendations addressing care and 

contact arrangements that are in the child’s best interests.561 It is therefore fair to say 

that a curator ad litem has the potential to facilitate participation that reaches higher 

levels of children’s participation in terms of the proposed model. 

2 1 2 5 Evaluation of the role of the curator ad litem 

It is clear that a curator ad litem can further and strengthen the child’s right to 

participation. The curator ad litem’s function is to present the child’s views as well as 

other relevant factors to the court, leaving it to the court to determine what is in the 

child’s best interests. Based on this, the appointment of a curator ad litem complies 

with level three.  To the extent that a presiding officer considers the child’s views and 

 
552 Legal Aid Board in re Four Children 2011 JDR 0279 (SCA). 
553 Para 19. 
554 Para 19. 
555 The role of the family advocate will be discussed in more detail under section2 2 1. 
556 Boezaart (2013) De Jure 714. 
557 715. 
558 715. 
559 See Legal Aid Board in re Four Children 2011 JDR 0279 (SCA) para 12. 
560 Para 21. 
561 Boezaart (2013) De Jure 716. 
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implements the views where possible and without harming the child, the participation 

reaches level four of the proposed model.  

A way in which to elevate the level reached is for the curator ad litem to explain the 

court’s decision as well as the possibility of an appeal to the child. If this happens, the 

child’s level of participation can reach the highest level of participation. 

2 2  Other forms of representation 

2 2 1  The Office of the Family Advocate 

2 2 1 1  History and background 

The publication of the Report of the Hoexter Commission of Inquiry into the 

Structure and Functioning of Courts in South Africa562 shed light on needs of children 

of divorcing parents.563 The first step to address children’s needs was the 

establishment of the Office of the Family Advocate in terms of the Mediation in Certain 

Divorce Matters Act.564 The motivation behind the establishment of the Office of the 

Family Advocate was to attempt to reduce the traumatic impact of divorce proceedings 

on children as well as to investigate the interest of the children in a particular 

divorce.565  

However noble the intention behind the establishment of this Office, attention must 

be paid to the extent to which this institution has actually achieved its purpose. This is 

especially relevant when considering the limited amount of resources provided to the 

Office as compared to the workload with which family advocates and counsellors are 

confronted on a daily basis.566 This sad reality undoubtedly negatively impacts the 

level that a child’s participation can reach in terms of the proposed model. 

 
562 Hoexter Commission Fifth and Final Report (1983). 
563 LJ Van Zyl Alternative Dispute Resolution in the Best Interests of the Child DPhil thesis, Rhodes 

University (1994) 134.  
564 Van Zyl Alternative Dispute Resolution in the Best Interests of the Child 135. 
565 Louw & Scherrer (2004) International Journal of the Sociology of Law 18. 
566 Any parenting plan or settlement agreement that includes arrangements relating to children, must 

be endorsed by the Office of the Family Advocate. In 2018 alone there were 14 302 divorce actions 
involving minors in South Africa. See Statistics South Africa Statistical Release P0307: Marriages 
and Divorce (2020). It is important to note that there are only 28 branches of the Office of the Family 
Advocate in the whole of South Africa. Also see Department of Justice and Constitutional 
Development “The Office of the Family Advocate” (2020) Department of Justice and Constitutional 
Development < https://www.justice.gov.za/FMAdv/f_contacts.htm> (accessed 06-06-2020). 
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In terms of section 4(1) of the Mediation in Certain Divorce Matters Act, a family 

advocate shall institute an enquiry at the request of any party to the proceedings or 

the court in certain circumstances. This includes circumstances after a divorce action 

has been instituted567 or an application has been made for the variation, recession or 

suspension of an order made in terms of the Divorce Act.568 The aim of this enquiry is 

to enable the family advocate to provide the court with a report and recommendations 

regarding the child’s welfare.569  

In terms of section 4(2) of the Mediation in Certain Divorce Matters Act, the family 

advocate may also institute such an enquiry in the same circumstances570 as 

mentioned in subsection (1), if he or she considers it to be in the interest of any child 

of the parents involved. In this case, the family advocate must apply to the relevant 

court for an order authorising said enquiry.571 

Furthermore, in terms of subsection (3), the family advocate may, if it is in the 

interest of the child of the marriage concerned and requested by court, appear in court, 

adduce evidence and cross-examine witnesses.572  

2 2 1 2 Role and functions of the Office of the family advocate 

The Office of the Family Advocate has three functions, namely to monitor, to 

evaluate and to mediate.573 In Soller574 the Court explained the functions of the Office 

of the Family Advocate by distinguishing its  functions from those of a legal 

representative appointed in terms of section 28(1)(h) of the Constitution. The family 

 
567 S 4(1)(a) of the Divorce Act. 
568 S 4(1)(b). These orders can relate to the custody or guardianship of, or access to a child.  
569 S 4(1)(b). 
570 S2(a) after the institution of a divorce action; or (b) after an application has been lodged for the 

variation, rescission or suspension of an order with regard to the custody or guardianship of, or 
access to, a child, made in terms of the Divorce Act. 

571 S 2(b). 
572 The family advocate may then appear “at the trial of any divorce action or the hearing of any 

application referred to in subsections (1)(b) and (2)(b)”. 
573 M de Jong “Child-informed Mediation and Parenting Coordination” in T Boezaart (ed) Child Law in 

South Africa (2017) 134 142. Section 4(1) of the Mediation in Certain Divorce Matters Act states 
that: “(a) after the institution of a divorce action; or (b) after an application has been lodged for the 
variation, rescission or suspension of an order with regard to the custody or guardianship of, or 
access to, a child, made in terms of the Divorce Act, 1979 (Act No. 70 of 1979), if so requested by 
any party to such proceedings or the court concerned, institute an enquiry to enable him to furnish 
the court at the trial of such action or the hearing of such application with a report and 
recommendations on any matter concerning the welfare of each minor or dependent child of the 
marriage concerned” (own emphasis). In terms of subsection (2) the same shall happen when a 
party seeks to have an order varied.   

574 Soller NO v G and Another 2003 5 SA 430 (W). 
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advocate is not appointed to represent the child or any party to the proceedings,575 but 

rather to remain neutral and make a recommendation after considering all of the facts 

relevant to the case.576 The family advocate acts as a “go-between between the 

parties” and should not favour one party over the other.577 It can be argued that, since 

it was never the purpose of the Legislature to have the Family Advocate “champion 

the child’s views”, it is irrelevant that the level of participation is not elevated in this 

way. 

The family advocate serves as a “professional and neutral channel of 

communication between the conflicting parents (and perhaps the child) and the judicial 

officer”.578 The family advocate may request that separate legal representation be 

appointed for the child if there are problems relating to the prayers and consent paper. 

Although this possibility seems encouraging when it comes to measuring participation 

in terms of the proposed model, the family advocate does not often appoint separate 

legal representation for children in practice.579   

Sections 4(1)(b) and 4(2)(b) of the Mediation in Certain Divorce Matters Act make 

provision for the family advocate to conduct an enquiry into issues regarding the care 

and guardianship of, as well as access to, the children of the divorced or divorcing 

parents. The function of the enquiry is to ensure that the child’s interests are 

protected.580 The Act also provides for the appointment of family counsellors to assist 

the family advocate.581 The assessment of the child is usually conducted by a family 

counsellor (typically a social worker appointed in terms of the Act).582 Family 

advocates are generally involved in the assessment of older children, although the 

child’s age is not the only determining factor.583  

 
575 Para 23. 
576 Soller NO v G and Another 2003 5 SA 430 (W) para 23. SALRC Family Dispute Resolution 53; 

Centre for Child Law, University of Pretoria Guidelines for legal representatives of children 5. 
577 Soller NO v G and Another 2003 5 SA 430 (W) paras 22 & 24. 
578Heaton “The Interest of the Children of Divorcing Parents” South African Family Law 176.  
579Soller NO v G and Another 2003 5 SA 430 (W) para 27. 
580 De Jong “Child-informed Mediation and Parenting Coordination” in Child Law in South Africa 142. 
581 Section 3 of the Mediation in Certain Divorce Matters Act. As the family advocate and family 

counsellors work together on the enquiry, it can be said that the Office of the Family Advocate follows 
an interdisciplinary approach to resolving child-centred disputes. See De Jong “Child-informed 
Mediation and Parenting Coordination” in Child Law in South Africa 142. 

582 Louw & Scherrer (2004) International Journal of the Sociology of Law 19-20. 
583 20. 
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Methods used to assess children include interviews, observing the child in certain 

situations and psychometric testing.584 Although the South African Law Commission 

(as it was previously known) supported communicating the child’s views to the court,  

does not require the family advocate or family counsellor to obtain the child’s views.585 

Instead of child-orientated, the prescribed questions focus on the parents and make 

no reference to the child’s views or wishes regarding the proposed arrangements.586 

This means that, where a family advocate or counsellor does not provide the child the 

opportunity to share his or her views mero motu, this form of representation shows 

very little potential to reach even the first level of participation in terms of the proposed 

model.  

This was clearly illustrated in Rosen v Havenga,587 where the Court mero motu 

ordered the appointment of separate legal representation for a 9-year-old boy.588 

Although the child was the subject of litigation between his parents, his views were not 

addressed by the family advocate or any of the other professionals involved in the 

matter.589  

Another stumbling block between the family advocate and a high level of children’s 

participation is that even when a child’s views are indeed obtained, it is often 

inaccurately communicated to the court.590 This undoubtedly has a negative impact on 

the quality of the child’s participation. Too often, the report compiled by the Office of 

the Family Advocate provides courts “at best, with only a somewhat muted and 

synthesised impression of the voices of children”.591 Furthermore, there is no 

guarantee that family advocates will place enough emphasis on the child’s views and 

ensure that the court understands the child’s views.592  

 
584 20. 
585 SALC Review of the Child Care Act 655. 
586 SALC Review of the Child Care Act 655-656 Further, an empirical study by Africa, Dawes, Swartz 

and Brandt found that only 17% of 29 reports drafted by Family Counsellors addressed the child’s 
wishes. See Pillay &  Zaal (2005) S. Afr. Law J.  687-688 in this regard.  

587 2005 (6) SA 535 (C). 
588 Para 6.  
589 Para 6. 
590 Para 6. Also see  Heaton “The Interest of the Children of Divorcing Parents” in South African Family 

Law 176.   
591 Pillay &  Zaal (2005) S. Afr. Law J.  688; M Fernando “Children’s Direct Participation and the Views 

of Australian Judges” (2013) 92 Family Matters: Newsletter of the Australian Institute of Family 
Studies 41 41. 

592 688-689. 
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The family advocate’s recommendations regarding the child’s best interests are 

recorded in a report that is submitted to the court.593 Although the family advocate’s 

recommendations do not bind the court,594 courts still tend to rely on these reports.595 

In an attempt to address this, the South African Law Commission recommended that 

the standard questionnaire be amended to include questions regarding the child’s 

views and, where appropriate, the child’s wishes.596 More recently, in a report of the 

South African Law Reform Commission, the Law Society recommended that the family 

advocate or a social worker should be dedicated to obtaining and communicating the 

child’s view to the court.597 This recommendation will ensure that at least the second 

level of the proposed model is reached as children will be afforded the opportunity to 

share their views. Whether their participation has the potential to reach a higher level 

will depend on the content of the family advocate’s report as well as the presiding 

officer’s appreciation of the child’s interest and their right to participate in the matter. 

As courts tend to act in accordance with the family advocate’s recommendations, 

whether or not they recommend that the child’s views be considered or given effect to, 

is indeed significant.  

It is only fair to mention that the Office of the Family Advocate functions under 

significant pressure as a result of its high workload. This renders it practically 

impossible to conduct in-depth assessments of every child involved in their parents’ 

dispute.598 Another challenge is that the Office of the Family Advocate is not well 

known in disadvantaged areas and in some cases seen as foreign.599  These are both 

hurdles that stand in the way of the family advocate facilitating effective children’s 

participation, whether it be by obtaining the child’s views directly or appointing a legal 

representative to convey the children’s views to court.  

 
593 Centre for Child Law, University of Pretoria Guidelines for legal representatives of children 5-6. 
594 SALRC Family Dispute Resolution 43. 
595 Heaton “The Interest of the Children of Divorcing Parents” in South African Family Law 176; Pillay &  

Zaal (2005) S. Afr. Law J.  687. 
596 The person conducting the interview should not pressure or force a child to choose between his or 

her parents. See SALC Review of the Child Care Act 656.  
597 LSSA Comments on the SALRC Issue Paper 31 Family Dispute Resolution  4. 
598 Louw & Scherrer (2004) International Journal of the Sociology of Law 20. In 2017 alone there were 

25 390 divorces, of which 55.6% (14 121) involved children. See Statistics South Africa Statistical 
Release P0307: Marriages and Divorce (2017) 8. 

599 27. 
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It must be noted that there are cases where the views of the child involved are 

sufficiently addressed in the family advocate’s report and communicated to court. In 

Fitschen v Fitschen600 the Court did not appoint an intermediary or separate legal 

representation as the Court was satisfied that the children’s views were sufficiently 

addressed in the family advocate’s report.601 Here, the children’s participation reached 

at least level three of the proposed model as the children’s views were communicated 

to and considered by the Court   

HG v CG602 serves as another example. The case concerned the variation of a 

parenting plan that would enable the applicant (the children’s mother) to move to Dubai 

and take her four children with her. The family counsellor, a clinical psychologist 

appointed by the Office of the Family Advocate, was the only appointed professional 

who canvassed the children’s views in court.603 In accordance with the Act, the Court 

gave due consideration to the children’s views as they were of an age and level of 

maturity to form their own independent and informed views. The parenting plan 

remained unchanged, in line with the children’s wishes.604  Here, the family 

counsellor’s approach stood in stark contrast with the social worker and clinical 

psychologist involved in this case, who advocated that the children’s voices should not 

be heard.605 While it is unsure whether the children were provided with opportunities 

to provide feedback on the implementation of their views, it is safe to say that the 

involvement of the family counsellor ensured that level four of the proposed model of 

measuring participation was achieved. 

2 2 1 3 Evaluation of the Office of the family advocate  

As the family advocates and counsellors are under no obligation to enquire about 

the child’s wishes,606 there is unfortunately no guarantee that this Office will facilitate 

the child’s participation whatsoever. Should the family advocate or counsellor not 

 
600 1997 JDR 0567 (C).  
601 Fitschen v Fitschen 1997 JDR 0567 (C) paras 62-65 read with Soller NO v G and Another 2003 5 

SA 430 (W) para 3. 
602 2010 (3) SA 352 ECP.  
603 “Goosen consulted fully with the children and their attitude both to relocating to Dubai and to a 

change in the custody regime was unequivocal.” See para 19. 
604 Para 23. 
605 Para 17. The approach of both these professionals will be discussed under section 2 2 1 4 below . 
606 SALC Review of the Child Care Act 655. 
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provide the child with an opportunity to do so, the child’s so-called “participation” does 

not even reach the first level of the proposed model.  

However, where a family advocate or counsellor does in fact obtain the child’s 

views, the child’s participation can reach at least the third level of the proposed model 

of measuring participation. It should be noted that the aforementioned statement is 

based on the assumption that family advocates and counsellors possess the 

necessary skill and experience to work with children.  

Based on the fact that all family advocates and counsellors do not always accurately 

communicate the children’s views in court,607 reaching the fourth level of the proposed 

model can sometimes pose a challenge.  Fortunately, the opposite can also be seen 

in case law where family advocates and counsellors accurately communicate 

children’s views in court.608 

Despite perceptions that the role of family advocates and counsellors in divorce 

related proceedings ends when judgment is delivered,609 it is argued that said persons 

are in the ideal positions to explain the decisions and consequent possibilities to the 

child. This is once again based on the assumption that their training and experience 

would equip them to do so. 

2 2 2  Other professionals 

It is generally not only the presiding officer who is involved in realising a child’s right 

to participation in divorce and related proceedings.610 The most common method 

employed to obtain a child’s views is through trained professionals.611 It can therefore 

be said that those trained professionals are the adults who are most commonly 

employed to aid the children in exercising their right to participation in matters that so 

greatly impact their lives. This means that a trained professional such as a 

psychologist, social worker, or healthcare provider meet with the child to gain a better 

understanding of the child.612 The purpose of this meeting should not only be to obtain 

 
607 Pillay &  Zaal (2005) S. Afr. Law J 688; Fernando (2014) 52 Family Court Review 47.  
608 2010 3 SA 352 ECP; 1997 JDR 0567 (C)  
609 SALC Review of the Child Care Act 642 & 654. 
610 Van Zyl Alternative Dispute Resolution in the Best Interest of the Child 6. 
611 F Mahlobogwane “Determining the best interest of the child in custody battles: should a child’s voice 

be considered?” (2010) 31 Obiter 232 238. 
612 N Bala, R Birnbaum, F Cyr & D Mccolley “Children’s Voices in Family Court: Guidelines for Judges 

Meeting Children” (2013) 47 Family Law Quarterly 379 383. 
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the child’s views, but also to let the child know that his or her views will be considered, 

even if the court’s final decision is not in line with those views.613 By doing so, 

professionals convey to children that adults recognise not only the interest that they 

have in the divorce related proceedings, but also that they have a right to participate 

therein.  

Section 6 of the Divorce Act serves as authority for the involvement of professional 

persons. In line with section 6(1) of the Act, no court may grant a decree of divorce 

unless it is satisfied that the provisions made regarding the child are the best that can 

be affected in the situation. Section 6(2) provides that, in order to determine what the 

best arrangement would be for the child concerned, the court may order that an 

investigation be done, and that any person appear in court. The court also has the 

authority to order one or both of the parties to cover the cost of the investigation as 

well as appearances.  

Despite the power that the section above confers on courts, it is possible that a 

court fails to make use of this provision in cases where it is not aware that such an 

investigation is required, or where the court relies solely on the family advocate’s 

report.614 The parties to the proceedings (the child’s parents) are also allowed to 

appoint experts.615 

Section 29(5) of the Children’s Act contains a similar provision which grants a court 

the power to:  

“[F]or the purposes of the hearing, order that 
(a) a report and recommendations of a family advocate, a social worker or other 

suitably qualified person must be submitted to the court;  
(b) a matter specified by the court must be investigated by a person designated 

by the court; 
(c) a person specified by the court must appear before it to give or produce 

evidence; or 
(d) the applicant or any party opposing the application must pay the costs of any 

such investigation or appearance.” 

Social workers, psychologists, medical doctors and other professionals may thus 

assess the child and report their findings to court. Regrettably, these professionals do 

not always obtain the children’s views or canvas those views in court, as was 

 
613 383. 
614 Pillay & Zaal (2005) S Afr. Law J 684 & 689. 
615 Heaton “The Interest of the Children of Divorcing Parents” in South African Family Law. 
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highlighted in HG v CG.616 This case which, as mentioned above, concerned the 

variation of a parenting plan.617 The applicant appointed a qualified social worker as 

well as a clinical psychologist to counsel the children and provide their expert opinion 

for the court proceedings. The professionals provided the Court with inconsistent and 

contradictory reports,618 which contained recommendations solely based on financial 

considerations and failed to consider the children’s wishes whatsoever.619 It is 

submitted that this led to the child’s participation reaching a lower level of participation 

in terms of the proposed model.  

The children were consistent in their view that they wanted the parenting plan to 

remain the same and did not want to move to another country.620 Regrettably, the 

social worker and clinical psychologist’s recommendations were influenced by their 

loyalty to the applicant who had commissioned them.621 Here, although the children 

shared their views, it was not considered or even listened to by the appointed 

professionals. This is a clear illustration of manipulation, which is a form of non-

participation, in other words, at level one of the proposed model.622  

Although the professional services rendered to assess certain people and their 

situations assist the court in making decisions, continuous assessments might not 

always be in the child’s best interests as it can sometimes be traumatic and 

intrusive.623 This was illustrated in J v J where a 13-year old boy was repeatedly being 

subjected to assessments during and after his parents’ divorce proceedings.624 The 

boy explained during yet another assessment that: “I feel very mad, angry, cross when 

I get test (sic) like this because I am not a lab rat that has to be tested my whole life!!! 

 
616 2010 3 SA 352 ECP. 
617 See section 2 2 1 2.  
618HG v CG 2010 3 SA 352 ECP para 16. 
619 HG v CG 2010 3 SA 352 ECP para 17. 
620 “The children took turns to talk, there was no spokesperson. Regarding the current arrangement, 

the children were unanimous in stating that they have adjusted to the divorce and the current living 
arrangements… They were unanimous that they did not want to move away. They mentioned the 
loss of schools, in which they are very involved, the loss of their friends, and the loss of their father. 
They said that they would not be able to see him, that they did not want this, and wanted to see him 
often. They felt settled in Port Elizabeth. They did not know what it would be like living in the 
Emirates, as they had only spent a short while there. They would have to attend new and different 
schools, have no friends, different subjects, sports and activities. They repeated that they did not 
want to leave their father. They wanted to see both parents as they currently do.” See para 19. 

621 Para 21. 
622 See Chapter 2 section 4 5 1. 
623 CR Matthias & FN Zaal “Intrusive care and protective assessments: When should children have the 

right to say ‘no’?” (2017) SAJHR 381 382. 
624 2008 6 SA 30 (C). See Chapter 1 section 6 for a discussion of the facts of the case.  
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(sic)”.625 Clearly, the boy’s participation was not voluntary, child friendly, age-

appropriate, or safe and sensitive to risk as required by level two of the proposed 

model of measuring participation. This is yet another example of non-participation.  

In response to the boy’s reaction, the clinical psychologist recommended that no 

further testing be done except if necessitated by circumstances and both parents 

agree to the testing.626 The Court consequently ordered that the child should not “be 

the subject of a further full, thorough and proper investigation” as “the time has come 

for the child to be allowed to settle down without further litigation, assessment and 

investigation”.627 The Court made a similar remark in HG v CG,628 stating that:  

“the minor children have been unfortunately subjected to the litigation between their parents 
and several assessments over the past six years, which have no doubt taken its toll on 
them. The time has come for the minor children to be allowed to settle down without further 
influencing, litigation, assessment and investigation”.629 

2 2 1 4 Evaluating children’s participation in the context of professionals 

Evaluating a child’s participation in the context of professionals as described above 

is particularly important as children’s voices are most commonly heard through these 

trained professionals.630 Unfortunately, there are cases where the professionals 

involved do not pay any regard to the children’s wishes whatsoever.631 There are also 

situations where the evaluation of the child by said professionals emotionally harm the 

child.632 

While it seems that it is relatively easy for a child’s participation to reach level two 

in terms of the proposed model, the chances of the child’s participation reaching level 

three, four or five depends on the professional as well as the presiding officer involved. 

However, based on the great financial costs of professionals in private practice and 

the workload of government social workers, the chances of the child’s participation 

reaching level four or five do not seem significant at all.  

 
625 Para 40. 
626 J v J 2008 6 SA 30 (C) para 40. 
627 Para 40. 
628 HG v CG 2010 3 SA 352 ECP. 
629 Para 38. 
630 Mahlobogwane (2010) Obiter 238. 
631 HG v CG 2010 (3) SA 352 ECP; H v R [2018] ZAECPECH. 
632 J v J 2008 6 SA 30 (C). 
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3   Direct participation  

Section 10 of the Children’s Act states that a child has the right to participate in an 

“appropriate way”. This section recognises the need for courts and other decision-

making entities to be adapted to enable children to participate.633 The reality is that 

children do not always participate effectively in children’s court proceedings and in 

some cases do not participate at all.634 When considering the amount of international, 

regional and local sources that provide for a child’s right to participation, the 

implementation of the right is particularly disappointing.  

3 1  Judicial interview 

3 1 1  Background 

Section 61 of the Children’s Act aims to ensure the child’s right to express his or 

her views on a matter affecting them in court proceedings.635 The section provides 

that: 

“The presiding officer in a matter before a children’s court must -  
(a) allow a child involved in the matter to express a view and preference in the matter if 

the court finds that the child, given the child’s age, maturity and stage of development 
and any special needs that the child may have, is able to participate in the 
proceedings and the child chooses to do so;  

(b) record the reasons if the court finds that the child is unable to participate in the 
proceedings or is unwilling to express a view or preference in the matter; and 

(c) intervene in the questioning or cross-examination of a child if the court finds that this 
would be in the best interests of the child.” 

One of the ways in which a presiding officer can fulfil their section 61 obligation, is by 

interviewing the child. A judicial interview enables the presiding officer to enquire about 

the child’s views while determining his or her level of maturity and development. 

Providing a child with the opportunity to share his or her views is in line with level two 

of the proposed model of measuring participation. Although the international, regional 

and local sources of a child’s right to participation does not require a presiding officer 

to interview the child, the court must consider the child’s views.636  

 
633 A Moyo “Child Participation Under South African Law: Beyond the Convention on the Rights of the 

Child?” (2015) 31 SAJHR 173 178. 
634 L Claasen & G Spies “The voice of the child: experiences of children, in middle childhood, regarding 

Children’s Court procedures” (2015) 51 Social Work 89.   
635 De Bruin Child Participation and Representation in Legal Matters 330. 
636 Engelbrecht Critical Analysis of Child Participation of Children in Legal Matters 16-17. 
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Raitt describes the judge’s decision to interview the child in chambers as the start 

of the process of inclusion.637 Indeed, interviewing a child in chambers can pave the 

road to effective participation as the presiding officer then enjoys the opportunity to 

hear the child’s unfiltered views and perhaps even explain to the child why or why not 

his or her views can be implemented.  

As there is no explicit statutory obligation on presiding officers to conduct a judicial 

interview, it is a matter of judicial discretion.638 Choosing to conduct such an interview 

can communicate to the child, as well as his parents or other parties involved, that the 

child’s views matter and that the court does not blindly rely on the recommendations 

of the family advocate639 or any other professional.  

In some jurisdictions, legislation explicitly permits a judge to conduct a judicial 

interview to obtain the child’s views.640 Still, there is a lack of consistency among 

judges, even within the same jurisdiction, regarding how and when they meet with 

children.641 In Germany, judges are obliged to personally meet with the parents as well 

as the children.642 These Family Court Judges receive training in basic education and 

psychology to effectively communicate with children.643 Legislation of a few 

jurisdictions in the United States of America creates a presumption that judges will 

meet with children. There are two models of this type of statutory presumption one 

creates a presumptive right for parents to request that the judge interview their child, 

while the other creates a presumptive right for the child to meet with the judge.644  

Meeting with a presiding officer in chambers provides the child with the opportunity 

to communicate freely (level two of the proposed model of measuring participation).645 

The presiding officer also gets the opportunity to communicate with the child at his or 

her level.646 The interview enables the presiding officer to better consider and 

 
637 F Raitt “Hearing children in family law proceedings: can judges make a difference?” (2007) 19 Child 

and Family Law Quarterly 204 210. 
638 Raitt (2007) Child and Family Law Quarterly 210. 
639 210. 
640 Bala, Birnbaum, Cyr & Mccolley (2013) Family Law Quarterly 379 386. 
641 389. 
642 SALRC Family Dispute Resolution 86. 
643 86. 
644 Bala, R Birnbaum, Cyr & Mccolley (2013) Family Law Quarterly 384. 
645 Claasen & Spies (2015) Social Work 84. 
646 84. 
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understand the child and his or her views, rather than simply reading a report compiled 

by another person (level four of the proposed model).647  

There are, however, also disadvantages and risks to the practice of judicial 

interview, which mainly relate to level three of the proposed model of measuring 

children’s participation. The main concerns involve the presiding officer. Firstly, 

presiding officers often fail to foster a child-friendly and age-appropriate 

environment.648 The second concern is that presiding officers are not trained to 

effectively communicate with children.649 The Court admitted the latter in Soller650 

where Satchwell J explained:  

“I do not claim to be a social worker or psychologist. The circumstances were obviously 
extremely artificial in that K was engaging with myself in my capacity as a Judge where 
time was pressured, and it was obvious that distressed parents were outside in the 
Courtroom. However, K was able to express a clear view to which I shall later refer.”651  

The South African Law Society is not in favour of an obligation to interview children, 

but endorses the view that it should occur in exceptional circumstances.652 They also 

warn that certain safeguards should be put in place, including that a representative 

from the Office of the Family Advocate should be present and that the interview should 

be recorded and transcribed.653 This could address level three of the proposed model, 

as the family advocate could help make the child feel more at ease.  

Rosen v Havenga654 is an example of where the presiding officer interviewed a 9-

year-old boy.655 The case concerned the care, guardianship and access of K, the son 

of the plaintiff and defendant. During this interview, Moosa J gained insight and 

understanding of the boy’s anxiety regarding the conflict between his parents as well 

as why he was not ready to have access to his father just yet.656 Although Moosa J 

realised during the interview that J is immature,657 he still presented J with an 

opportunity to have his voice heard, and in doing so, facilitated J’s participation, which 

 
647 Raitt (2007) Child and Family Law Quarterly 206. 
648 Claasen & Spies (2015) Social Work 85. 
649 Engelbrecht Critical Analysis of Child Participation of Children in Legal Matters 17. 
650 Soller NO v G and Another 2003 5 SA 430 (W). The facts of this case are dealt with earlier in this 

chapter under section 2 1 1 1 2. 
651 Para 33. 
652 LSSA Comments on the SALRC Issue Paper 31 Family Dispute Resolution  5. 
653 5. 
654 2005 JOL15235 (C). 
655 Para 31. 
656 Para 31. 
657 Para 32. 
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consequently reached at least level two and possibly level three of the proposed model 

of measuring participation. While it is admitted that J’s participation by means of 

judicial interview did not have a significant impact on the case, it must be noted that it 

was as a result of him being young and immature, and not simply a case of ignoring 

the child’s wishes.658  

In DB v MP659 the presiding officer declined an invitation from counsel to interview 

an 11-year-old boy. In terms of the existing care order made when the applicant and 

respondent were divorced in 2005,660 care was awarded to the respondent while the 

applicant was entitled to enjoy reasonable access.661 In this case, the applicant (the 

boy’s father) sought to amend the care order by having care his and the respondent’s 

son.662 

Counsel for the respondent submitted that the child should be interviewed in 

chambers to obtain his views regarding his primary place of residence (level two of the 

proposed model).663 In response the applicant argued that the interview would be of 

no value as a result of the respondent’s constant manipulation of the child.664 The latter 

could lead to the child’s non-participation in terms of the proposed model of measuring 

participation.  

After considering section 10 of the Children’s Act, Matojane J declined counsel’s 

request to interview the boy in chambers, as he is “still [sic] young to decide on his 

own what is in his best interest”.665 Unfortunately it seems that Matojane J failed to 

understand that a child’s right to participation involves a child’s voice as opposed to a 

child’s choice. The child’s views were also not conveyed through a legal representative 

or curator ad litem. The Court did, however, take notice of the child’s preferences as 

communicated to other professionals.666 Based on the available information, the boy’s 

participation reached at least the third level in terms of the proposed model.  

 
658 Paras 31-32. 
659 2010 JDR 0716 (GNP). 
660 Para 2.  
661 Para 2. 
662 Para 4. 
663 Para 13. 
664 Para 13. 
665 Para 13. 
666 Para 13. 
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3 1 2  Evaluating judicial interviews 

A judicial interview complies with the second level of participation, as it 

automatically creates an opportunity for the child to share his or her views (level two).  

Whether the presiding officer facilitated the interview in a respectful and child-friendly 

way while providing the necessary information (level three) will depend on the specific 

presiding officer.  Having a representative from the Office of the Family Advocate 

present as suggested by the South African Law Society could address this concern.667 

Whether the presiding officer considers and reflects upon the views of the child 

(level four) will depend on the presiding officer’s preference as well as the facts of 

each individual case. Whether the decision and consequent options (level five) are 

explained to the child will also depend on the presiding officer. It is argued that 

presiding officers should, where the child’s views could not be adhered to and it is safe 

to do so, provide reasons in the judgment or to the child in person as to why they could 

not implement the wishes of the child. 

3 2   Initiating court proceedings 

3 2 1  A child’s right to litigate 

The Children’s Act introduced new opportunities regarding child litigation in South 

Africa.668 In line with section 34 of the Constitution,669 section 14 of the Children’s Act 

states that “every child has the right to bring, and to be assisted in bringing, a matter 

to a court, provided that matter falls within the jurisdiction of that court”.670  

A child’s right to participation can be realised by the appointment of representation, 

or by the child directly participating. Section 14 links with section 10 of the same act 

and creates an opportunity for the child’s right to participation to be realised through 

this right of access to a court.671 It is important to take note that the application of this 

section is not confined to Children’s Court matters but has general application.672 The 

 
667 LSSA Comments on the SALRC Issue Paper 31 Family Dispute Resolution  5. 
668 T Boezaart & DW de Bruin “Section 14 of the Children’s Act 38 of 2005 and the child’s capacity to 

litigate” (2011) 44 De Jure 416 416. 
669 T Boezaart “General Principles” in Commentary on the Children’s Act 2-30. 
670 The section commenced on 1 July 2007. 
671 Boezaart & De Bruin (2011) De Jure 419. 
672 419. 
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right thus relates also to all divorce related court proceedings, bearing in mind that the 

specific court must have jurisdiction over the particular matter.  

Against the background of the common law principles relating to a child’s ability to 

litigate, the inclusion of this section raises some questions regarding a child’s abilities 

to institute court proceedings.673 In terms of the common law, an infans (a child 

younger than 7 years of age) has no capacity to litigate personally.674 The infans’ 

parent or guardian must act on behalf of the child.675 A minor, on the other hand, is a 

person between the age of 7 and 18 years of age.676 A minor generally has limited 

capacity to litigate.677 As minors have limited persona standi in judicio, they cannot 

institute or defend legal proceedings without being assisted by a guardian or parent.678  

Interpreting the words “every child” in section 14 of the Children’s Act in a literal 

fashion, would lead to an infans having limited capacity to litigate rather than no 

capacity whatsoever.679 Boezaart doubts that the legislature intended to grant such 

young children, who have no capacity to act, limited capacity to litigate.680 Rather, the 

Act should be interpreted as ensuring that every child enjoys access to court, whether 

it be directly when a guardian institutes an action on the child’s behalf, or indirectly 

when a legal representative or curator ad litem is appointed to represent the child.681 

Heaton also doubts the legislature’s intention to change the common law based on the 

aforementioned far-reaching consequences it would bring about.682 

It is important to take into account that section 14 does not make any distinction 

between children younger than 7 and children older than 7, which renders it difficult or 

impossible to read the differentiation as described above into the relevant section.683 

Further, the connection between section 14 of the Children’s Act and section 28(1)(h) 

of the Constitution becomes apparent when considering a child’s need for legal 

 
673 416. 
674 T Boezaart “Child Law, the Child and South African Private Law” in T Boezaart (ed) Child Law in 

South Africa (2017) 3 19. 
675 22. 
676 20. 
677 Boezaart & De Bruin (2011) De Jure 418. 
678 418. 
679 Boezaart “Child Law, the Child and South African Private Law” in Child Law in South Africa 22. 
680 22. 
681 22-23. 
682 Boezaart & De Bruin (2011) De Jure 419. 
683 420. 
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representation when bringing a matter to court.684 A child’s right of access to court is 

not influenced by his or her incapacity to litigate on their own.685 This is noteworthy, 

as a child’s access to court can play a significant role in realising a child’s right to 

participation when it comes to divorce litigation in particular.  

Section 14 of the Children’s Act furthermore complies with section 34 of the 

Constitution which grants “everyone … the right to have any dispute that can be 

resolved by the application of law decided in a fair public hearing before a court”. It 

does so by granting a child the right to be assisted in bringing his or her matter to 

court.686 

Boezaart and De Bruin point out that section 14 may grant a child the right to bring 

their case to court but it fails to set out any procedural requirements or guidelines on 

how the right is to be exercised.687 Generally, a minor’s guardian or parent will litigate 

on behalf of the child.688 This can pose a threat to a child’s right to participation in 

circumstances where the child’s views are not in line with their parent or guardian’s 

views.  

A curator ad litem can also be appointed to litigate in the minor’s name and 

interests.689 Where a child institutes proceedings without the required assistance or 

consent, a judgment in favour of the child is enforceable and valid, but the same is not 

true for a judgment made against a child.690 

In order to extend a child’s right to participation in matters affecting him or her, 

sections 10 and 14 of the Children’s Act should be read together.691 This becomes 

particularly clear when comparing section 10 of the Children’s Act with Article 4(2) of 

the ACRWC as well as Article 12 of the UNCRC.692 Section 14 should be interpreted 

broadly to create the largest possible platform for a child to have his or her voice heard 

and considered.693  

 
684 420. 
685  420. 
686 Boezaart & De Bruin (2011) De Jure 421. 
687 422. 
688 422. 
689 422. The appointment of a curator ad litem has been discussed under section 2 1 2 of this chapter.  
690 425. 
691 429. 
692 429.  
693 430. 
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3 2 2  Practicalities 

It is now established that a child cannot bring a case to court without the assistance 

of either a guardian or parent, or a legal representative in the form of a legal 

practitioner or curator ad litem. If the child’s guardian or parent is unable or unwilling 

to assist the child, or if there is a conflict of interest between the child and his or her 

guardian or parent, a curator ad litem may be appointed.694 

As pointed out in Legal Aid Board v R,695 a child may directly approach Legal Aid 

for the appointment of a separate legal representative in terms of section 28(1)(h) of 

the Constitution. Boezaart submits that Legal Aid also had the option of approaching 

the Court for the appointment of a curator ad litem in terms of section 14 of the 

Children’s Act.696 In such circumstances, a curator ad litem may also be appointed 

after the commencement of litigation.697  

A child can thus approach Legal Aid directly for legal assistance. Still, when it comes 

to civil proceedings, the child’s family must pass the Means Test before a legal 

practitioner is appointed to represent the child.698  

The “substantial injustice” limitation in section 28(1)(h) of the Constitution is not 

applicable to section 14 of the Children’s Act.699 In other words, as long as one of the 

established grounds for the appointment of a curator ad litem is present, a child must 

be able to be assisted by a curator ad litem.700  

 
694 Boezaart “Child Law, the Child and South African Private Law” in Child Law in South Africa 34. 
695 Legal Aid Board v R 2009 2 SA 262 (D). 
696 Boezaart “General Principles” in Commentary on the Children’s Act 2-38. 
697 2-38. 
698 In terms of Legal Aid’s Means Test, free legal representation will only be awarded if the child’s 

household earns less than R8 000 per month, after tax deductions. If the child’s parent(s) own a 
house, the total value of the house and belongings may not exceed R640 000. If they do not own a 
house, the value of all of their other belongings (furniture, car, clothing etcetera) may not exceed 
R128 000.  See Legal Aid South Africa “How it works” (2018) Legal Aid South Africa <http://legal-
aid.co.za/how-it-works/> (accessed 25/08/2019).  

699 Boezaart “General Principles” in Commentary on the Children’s Act 2-37. 
700 Boezaart & De Bruin (2011) De Jure 431-432. 
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3 2 3  Evaluation 

Although the Constitution addresses a child’s right to legal representation, it does 

not directly address a child’s right to participation.701 The inclusion of the right in 

section 14 of the Children’s Act, has filled this void.702  

A child initiating court proceedings, with the assistance of an adult, has the potential 

to fulfil a child’s right to participation. Doing so provides the child with an opportunity 

to share his or her views (at level two of the proposed model). With the help of adult, 

the child can participate in a respectful process while receiving adequate information 

(level three). 

While the degree to which the court considers and reflects (level four) will depend 

upon both the specific court and the relevant circumstances. Further, level five can be 

reached if the child is effectively represented. It should be noted that, as a child cannot 

initiate proceedings without the assistance of an adult, the level of participation 

depends on the effectiveness of the child’s representation, which once again highlights 

the significance of effective legal representation.  

3 3  Challenging court decisions 

3 3 1  A child’s right to challenge court decisions 

Section 22(6)(a) of the Children’s Act provides that a parental responsibilities and 

rights agreement registered by the family advocate may be amended or terminated on 

application by the child, acting with leave of the court.703 Similarly, where a parental 

responsibilities and rights agreement has been made an order of court, it can be 

amended or terminated on application by the child. This can, however, only happen 

when a child acts with leave of the court.704  

The same is true for section 28(3) of the Children’s Act which provides that a child, 

with leave of the court, can apply to the High Court, Divorce Court or Children’s Court 

for the termination, extension, suspension or restriction of parental responsibilities and 

rights.  Again, in terms of section 34(5)(b)(c), a parenting plan that was made a court 

 
701 432. 
702 432. 
703 Section 22(6)(a)(ii) of the Children’s Act. 
704 Section 22(6)(b)(ii). 
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order, can only be terminated or amended by another court order which was obtained 

on application by the child acting with leave of the court. 

Once again, the connection between section 14 of the Children’s Act and section 

28(1)(h) of the Constitution becomes clear as “with leave of the court” in section 14 

entails a child’s right to be legally assisted in seeking leave to bring an application to 

either terminate or amend a parental responsibilities and rights agreement.705 This 

means that, as with initiating court proceedings, legislation limits the level a child’s 

participation can reach.  

3 3 2  Evaluating a child’s right to challenge court decisions 

Should the child be granted leave to bring an application to terminate or amend a 

parental responsibilities and rights agreement, the child’s participation can reach at 

least the third level in terms of the proposed model of measuring children’s 

participation. This is because the papers filed by their legal representative will contain 

the child’s views. Once again, reaching level four or five will depend on the ourt’s 

approach to the child’s participation. As a child cannot challenge the proceedings 

without legal assistance, the potential level of participation also greatly depends on 

the effectiveness of the child’s legal representation. The potential negative impact of 

the adversarial system should also be kept in mind as it can drastically impact a child’s 

level of participation.  

3 4  Joining court proceedings 

3 4 1  A child’s right to join court proceedings 

Although there are concerns that involving a child in litigation may be detrimental to 

him or her,706 children may also be joined to proceedings. Fortin identifies children 

joining the litigation as the highest level of child participation in divorce proceedings.707  

In Ex Parte Van Niekerk708 the Court ordered that the two van Niekerk children be 

joined as parties to the proceedings between their parents.709 Hartzenberg J referred 

to the Canadian matter of Re Children's Aid Society of Winnipeg and AM and LC Re 

 
705 Boezaart & De Bruin (2011) De Jure 421.  
706 Fernando (2013) Family Court Review 46. 
707 J Fortin Children’s Rights and the Developing Law (2003) 213. 
708 2005 JOL 14218 (T). 
709 Para 1. 
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RAM. In this case the Court pointed out that unless the child is a party to the 

proceedings relating to his guardianship, it would be impossible for the child to appeal 

against an order which could clearly have an adverse impact on him (thus, reaching 

level five of the proposed model of measuring participation).710 Hartzenberg J further 

explained that, in light of the argument as set out in the Canadian case, “to give proper 

effect to the provisions of section 28(1)(h) of the Constitution a  court  is  entitled  to  

join  minors  as  parties  to proceedings affecting their best interests”.711 As with the 

Canadian case, the two van Niekerk children would not have been able to appeal 

against an adverse order,712 such as court-mandated therapy with their father.  

This case was heard in 2005, two years before the commencement of section 14 of 

the Children’s Act. It is uncertain whether it would have made any difference if section 

14 had been in effect at the time.713 Regardless, the Ex parte van Niekerk judgment is 

a valuable addition to a variety of High Court decisions that place an increasing 

emphasis on the importance of courts ensuring that a child’s voice is heard in his or 

her parents’ divorce and other related proceedings.714  

3 4 2  Evaluating a child’s right to join court proceedings 

While a child participating by being joined to his or her parents’ divorce related 

proceedings can potentially realise a child’s right to participation, attention must be 

paid to the negative impact that being closely involved in such an adversarial process 

can have on the child.715 Once again, the potential level of participation that can be 

reached by joining a child to the relevant court proceedings will depend on the 

effectiveness of the child’s legal representation. It is however argued that, here, a 

child’s participation is more likely to reach higher levels (for example, level four or five 

of the proposed model) as the child is more directly involved in the court proceedings.  

Furthermore, as being joined to the proceedings entails being able to appeal against 

orders, this method of participation is capable of reaching the highest level of 

participation. However, it should be kept in mind that the sometimes hostile and child-

 
710 Para 8. 
711 Para 8.  
712 Ex Parte Van Niekerk: In re Van Niekerk v Van Niekerk 2005 JOL 14218 (T) para 8. 
713 Boezaart & De Bruin (2011) De Jure 429. 
714 Pillay &  Zaal (2005) S. Afr. Law J. 687. 
715 See Chapter 3. 
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unfriendly court environment has the potential to negatively impact the child’s level of 

participation.  

3 5  Children as witnesses  

3 5 1  Background 

A child may appear as a witness in civil proceedings, for example where care and 

contact arrangements are in dispute.716 Fortin views a child acting as witness in family 

law proceedings as the second highest level of participation, with only children 

initiating proceedings themselves carrying more weight in terms of levels of 

participation.717  

Although a child may appear as a witness in litigation between their parents, it does 

not happen often as a result of a general consensus that involving children in such an 

adversarial process can negatively affect the child.718 Those against including children 

as witnesses argue that court proceedings are not designed for children to 

participate,719 and that a child will experience pressure to “choose” between 

parents.720 It is also argued that a child acting as a witness creates the potential for a 

parent or parents to act vindictive towards a child.721 

Acting as a witness, especially during cross-examination, tends to be 

intimidating.722 The rigourous and daunting atmosphere can result in incomplete or 

incoherent testimony,723 which may bear little probative value.724 Feeling intimidated 

or unsafe will impact the quality of the child’s participation and subsequently the effect 

thereof.  

In Rosen v Havenga,725 the Court expressed its dismay at the proposal of having a 

9-year-old boy testifying in his parents’ litigation regarding care, guardianship and 

access. During the proceedings, the first defendant, the child’s father, suggested that 

 
716 SALRC Family Dispute Resolution 56. 
717 Fortin Children’s Rights and the Developing Law 212. 
718 Fernando (2014) Family Court Review 46. 
719 Bessner & Department of Justice Canada The Voice of the Child in Divorce Custody and Access 

Proceedings 222. 
720 211. 
721 212; F Mahlobogwane (2010) Obiter 242. 
722 Engelbrecht Critical Analysis of Child Participation of Children in Legal Matters 7. 
723 Mahlobogwane Obiter 241. 
724 Bessner & Department of Justice Canada The Voice of the Child in Divorce Custody and Access 

Proceedings 224. 
725 2005 JOL15235 (C). 
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the boy be called to testify in court.726 Moosa J refused the request and explained that 

doing so would have placed “tremendous strain on [the boy] and caused him untold 

distress.  It would not have been in the best interests of [the boy] as he, in all likelihood 

would have had to take a stand against one or other of his parents.”727   

Huddart and Ensminger, however, argue that children should often be called as 

witnesses in family law proceedings.728 They explain that, when a child’s views are 

expressed in court (level two of the proposed model), it forces the child’s parents to 

listen, if not hear, their child. The child will be assured that his or her views are being 

canvassed in court in a way and language that he or she chooses, without the danger 

of the child’s views being misstated by an adult who may mean well.729 Fortunately, 

professionals are increasingly realising that involving children in court proceedings 

should be done sensitively,730 and there is a recognised need to make court 

proceedings more child-friendly and less intimidating (level three of the proposed 

model).731 

3 5 2  Evaluating children’s participation in acting as witness 

In theory, a child acting as a witness in court proceedings can reach a high level 

(level four or five) of participation. This, however, will be influenced by the court’s 

approach to children’s participation, as well as the general sensitivity and child-

friendliness of court.  

It is argued that civil courts as well as children’s courts must, through the use of 

various techniques, create a space where children can share their testimony without 

fear and without being pulled apart during cross examination. Should courts achieve 

the latter, a child’s participation when acting as witness in proceedings has the 

potential to reach at least the fourth level of participation in terms of the proposed 

model.  

As the child’s testimony would hopefully entail the child directly sharing their 

unfiltered views, it seems fair to comment that a court would be more likely to at least 

 
726 Para 31. 
727 Para 31. 
728 C Huddart & J Ensminger “Hearing the Voice of Children” (1991) 8 Can. Fam. L.Q. 95 104. 
729 Huddart & Ensminger (1991) 8 Can. Fam. L.Q 104. 
730 Engelbrecht Critical Analysis of Child Participation of Children in Legal Matters 37. 
731 R Hodgkin & P Newell Implementation Handbook for the Convention on the Rights of the Child 3 ed 

(2007) 156. 
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address the child’s views (if not implement them), than in a situation where the court 

simply receives a document that mentions the child’s views. It also seems more likely 

for either the court or the child’s legal representative to explain the decision made to 

the child, as the child was directly involved in the proceedings to such a large extent. 

This means that, by acting as a witness, a child’s participation has the potential to 

reach the fifth and highest level of participation.  

4   Conclusion  

This chapter investigated the ways in which a child’s right to participation manifests 

in his or her parents’ divorce and related proceedings. A child’s right to participation 

can be realised either by representation or by the child participating directly. 

Representation can be divided into two subcategories, namely legal representation 

and other representation. Legal representation can be divided into two further 

subcategories, namely statutory legal representation and common law legal 

representation. In terms of statutory legal representation, this chapter measured legal 

representation in terms of section 28 of the Constitution, section 55 of the Children’s 

Act and section 6(4) of the Divorce Act.  

Measuring these sources of statutory legal representation in terms of the proposed 

model for children’s participation, revealed the importance of effective legal 

representation. While the provisions regarding legal representation differ in how and 

when such representation is appointed, all of them envision a legal representative 

whose mandate it is to represent and argue a child’s wishes.  

As a result of this mandate, the mere appointment of a statutory legal representative 

reaches the second level of participation in terms of the proposed model. However, 

effective legal representation leads to the child’s participation reaching the third level 

of participation. Reaching level four is greatly dependent on the presiding officer in the 

relevant matter, as it is the ultimate decision-making power rests with them. Reaching 

the fifth level of participation in terms of the proposed model, can depend either on the 

presiding officer or the legal representative, or both of the aforementioned. This is 

because the possibility of appeal or review of the decision must be explained to the 

child, and either of the two role players can fulfil that function.   
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Common law legal representation involves the appointment of a curator ad litem. A 

curator ad litem’s role is to assist the court and to protect the child’s best interests. In 

contrast with statutory legal representation, a curator ad litem has a discretion when it 

comes to obtaining the child’s views. This means that the mere appointment of a 

curator ad litem does not automatically result in the child’s participation reaching level 

two of the proposed model. However, if the curator ad litem chooses to obtain the 

child’s wishes, the child’s participation can reach level three in terms of the proposed 

model. Reaching level four will depend on the effectiveness of the curator ad litem. 

Reaching levels four and five of the proposed model depends on the same factors as 

is the case with statutory legal representation.  

This chapter also investigated other forms of representation that do not involve legal 

representation. The family advocate is one such an example. The family advocate is 

not appointed to represent the child’s views, but to remain neutral and make 

recommendations to the court after considering all relevant information. Unfortunately, 

the family advocate has no obligation to obtain the child’s views. When the family 

advocate does not obtain the child’s views mero muto, the child’s participation does 

not even reach the first level of participation in terms of the proposed model. Where 

they do obtain the child’s views, the child’s participation reaches the second level of 

participation. Reaching the third, fourth and fifth level will depend on the same factors 

as set out above. It is argued that the family advocate is in a particularly fitting position 

to realise the fifth level of participation as their knowledge and training regarding 

children equip them to explain decisions and further options to children.  

Other professionals such as psychologists, social workers and other health care 

professionals can also represent children in their parents’ divorce related proceedings. 

Other professionals conveying a child’s views to the court are the most common way 

in which children’s views are shared in family law litigation. However, these 

professionals do not always obtain and accurately communicate children’s views. 

Children can also experience consulting with these professionals as highly intrusive. 

Where professionals do obtain children’s views, the participation can reach level two 

of the proposed model. Once again, reaching higher levels will be determined by the 

same factors as above.  
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Furthermore, this chapter analysed the five ways in which children can directly 

participate in their parents’ divorce related proceedings, the first of which was a judicial 

interview. A judicial officer conducting an interview in chambers with a child will 

automatically lead to the child’s participation reaching the second level of the proposed 

model and can easily lead to reaching level four of the model. This is because the 

judicial interview enables the judicial officer to obtain the child’s views directly from the 

child and considers the views without being influenced by a third party who might have 

otherwise canvassed the child’s views in court. Interviewing the child in chambers also 

creates an opportunity for the presiding officer to engage with the child and explain to 

them why his or her views will or will not be implemented in the final decision. It should, 

however, be kept in mind that judicial officers are not trained to work with children, and 

the process can be harmful to the child. The child-friendliness of the process therefore 

poses a significant threat to the level that the child’s participation can reach.  

The second method of direct participation investigated, was the initation of court 

proceedings by the child themselves. As with challenging or joining court proceedings, 

the child’s participation will reach at least the third level of the proposed model. This 

is because the child’s views will be canvassed in the papers that are filed at court. 

While reaching level four will greatly depend on the presiding officer, there is a great 

chance of the child’s participation reaching level five of the proposed model, as they 

will be cited as parties to the proceedings. This means that they automatically enjoy 

the right appeal or take the decision on review. While these three models immediately 

offer the child access to higher levels of participation, the child friendliness of the 

processes pose a challenge. The same can be said about the fifth method, namely 

where a child acts as a witness in their parents’ divorce related proceedings. This is 

however not common practice in South Africa as a result of the general consensus 

that the hostile environment that is a courtroom will have too great a negative influence 

on the child. Nevertheless, the child’s participation can reach level two of the proposed 

model by means of this method. 

Measuring the level of participation reached by the various methods employed, led 

to the conclusion that the relevant right is not always being realised. It also revealed 

that there is great uncertainty regarding how and in which circumstances this right will 

be realised. Furthermore, it was shown that there are too many subjective factors 
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within divorce related proceedings that influence the chances of the child’s right being 

realised.  

Applying the abovementioned theory to the current methods of children’s 

participation highlighted the need for an alternative model to realise said right in 

divorce and related proceedings. This statement is supported not only by the lack of 

sufficient levels and low quality of participation, but also the correlation between higher 

levels of participation and the negative impact that the adversarial system tends to 

have on children. The latter is especially significant when looking at a child’s direct 

participation in the relevant proceedings.  

This chapter addressed one of the secondary research questions, namely: what are 

the shortcomings in the current state of affairs with regard to a child’s right to 

participation in their parents’ divorce proceedings in South Africa? The challenge is 

therefore to identify a model that sufficiently addresses a child’s right to effective 

participation in his or her parents’ divorce related proceedings. A model that does so 

in a manner that does not harm the child would most certainly be one worth exploring.  

The next chapter will consider how a child’s right to participation in his or her 

parents’ divorce and related proceedings are realised in Australia. By comparing and 

contrasting Australia’s approach to children’s participation in legal matters affecting 

them, specifically in the context of divorce, it will be possible to establish whether a 

child’s right to participation is better realised in Australia than in South Africa.  
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Chapter 4: 

Comparative Study of Australia 

 

1   Introduction   

The purpose of this chapter is to explore the Australian approach to a child’s right 

to participation in the context of divorce related proceedings and to measure the right 

to participation in terms of the model as set out in Chapter 2.  In order to do so, a brief 

background to the Australian family law system will be provided. This will be followed 

by a discussion of the relevant provisions of The Family Law Act 1975 (“Family Law 

Act”) to the extent that it regulates divorce and related proceedings.  

As a result of the number of families who make use of alternative processes, the 

analysis will be divided into two sections, namely children’s participation during 

alternative and pre-trial process and children’s participation in traditional litigation. In 

conclusion, certain recommendations made by the Australian Law Reform 

Commission which are relevant in the context of this study will be briefly discussed.  

2   Background to the Australian family law system 

2 1  Family Law Act 1975 

The Family Law Act came into force on 5 January 1976 and is the primary legislation 

that regulates proceedings regarding divorces, arrangements for children after their 

parents’ divorce, maintenance, and other issues.732 The Family Law Act introduced 

new measures regarding the care and welfare of children.733 It brought two significant 

changes to Australian divorce law, introducing no-fault divorce as well as the Family 

Court of Australia, which is an “establishment of specialist multi-disciplinary court for 

the resolution of family disputes”.734 The Family Law Act has been described as a 

dynamic piece of legislation as a result of being amended frequently.735  

 
732 D Bryant Care and Protection of Children: Australian and New Zealand Experience (2005) 

unpublished paper presented at the World Congress on Family Law and Children’s Rights at Cape 
Town, 20-03-2005 – 23-03-2005 (available at 
https://www.childjustice.org/index.php?option=com_edocman&task=document.viewdoc&id=10&Ite
mid=&lang=en).  

733 De Bruin Child Participation and Representation in Legal Matters 486. 
734 ALRC Family Law for the Future – An Inquiry into the Family Law System Report 135 (2019) 56-57. 
735  De Bruin Child Participation and Representation in Legal Matters 486. The most significant 

amendments were made in 2006, 2009 and 2012. Through the many amendments, Part VI of the 
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2 2  Court structure 

Australia’s family law system includes the Family Court of Australia, the Family 

Court of Western Australia, the Federal Circuit Court of Australia as well as other post-

separation and other family law services.736 Section 21(1) of the Family Law Act 

establishes the Family Court of Australia. In terms of section 31(1) of the same Act, 

the Family Court has jurisdiction over all matters arising under the Family Law Act.737 

The Family Court envisioned by the Act is a court that deals exclusively with family 

law matters and functions as a “helping court”.738 Judges, as presiding officers, are 

appointed based on their suitability to attend to family law matters. 739 They are 

assisted by registrars and family consultants.740  This means that, in the event that the 

matter follows the litigation route, children’s participation in their parents’ divorce 

related proceedings takes place specifically in the specialised Family Court, as 

opposed to a court that deals with various types of matters. Whether a family court will 

better aid in the facilitating effective children’s participation will become apparent 

throughout this chapter.  

2 3   The Family Law Act and article 12 of the United Nations Convention on the  

   Rights of the Child (“UNCRC”) 

Australia ratified the UNCRC741 on 17 December 1990.742 By doing so, Australia 

undertook to, “with regard to economic, social and cultural rights”,743 venture “all 

appropriate legislative, administrative, and other measures for the implementation of 

the rights recognized in the present Convention”.744 Although the ratification of the 

 
Act which regulates children’s matters, has grown from less than 2700 words to more than 47 000 
words. See G Riethmuller “Deciding Parenting Cases under Part VII: 42 Easy Steps” (2015) 24 
Australian Family Lawyer 1 2. 

736 Riethmuller (2015) Australian Family Lawyer 55. 
737 Before the establishment of the Family Court, there was no court that specialised in family law 

matters. See: M Fernando Judicial Meetings with Children in Australian Family Law Proceedings: 
Hearing Children’s Voices DPhil thesis, University of Tasmania (2011) 26. In 2019, the Australian 
Law Reform Commission recommended that the Australian Government should establish family 
courts in all territories and states. See ALRC Family Law for the Future 15. 

738 57. 
739 96. 
740 57. 
741 United Nations Convention on the Rights of the Child (adopted 20 November 1989, entered into 

force 2 September 1990) 1577 UNTS 3 (1989) (hereafter “UNCRC”). 
742 United Nations Treaty Collection “Status of Treaties: United Nations Convention on the Rights of 

the Child” United Nations Treaty Collection. 
743 Art 4 of the UNCRC. 
744 Art 4. 
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UNCRC binds Australia in international law, it is not part of domestic law until it is 

granted the force of law by legislation.745 

As previously mentioned, the Family Law Act regulates divorce and related 

proceedings. 746 The objects of Part VII are set out in Section 60B747 and provide 

guidance to the court when interpreting the primary and additional considerations.748  

Although section 60B makes no specific reference to a child’s right to participation 

or any aspect thereof, it states in subsection (4) that: “an additional object of this Part 

is to give effect to the Convention on the Rights of the Child done at New York on 20 

November 1989”. This reference to the UNCRC has been described as “a significant 

development in how children’s rights will be recognised in family law matters”.749 

Section 60B(4) was the first provision to include the UNCRC in the Act.750 This section 

commenced in 2012. Significantly, a first draft of the Family Law Reform Bill 1994 

explicitly included articles of the UNCRC, which were deleted in subsequent drafts. 

Fernando contests that regarding the inclusion of the UNCRC into the objects of 

the Part VII, the legislature’s only intention was to confirm the common law position, 

which is that, in ambiguous cases, Part VII of the Act should be interpreted in line with 

the provisions of the UNCRC.751 The latter, however, is only true to the extent that the 

Act allows for such an interpretation.752 

 
745 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 49. 
746 Bryant Care and Protection of Children: Australian and New Zealand Experience. 
747 S 60B reads as follows: “(1) The objects of this Part are to ensure that the best interests of children 

are met by: (a)  ensuring that children have the benefit of both of their parents having a meaningful 
involvement in their lives, to the maximum extent consistent with the best interests of the child; and 
(b)  protecting children from physical or psychological harm from being subjected to, or exposed to, 
abuse, neglect or family violence; and (c)  ensuring that children receive adequate and proper 
parenting to help them achieve their full potential; and (d) ensuring that parents fulfil their duties, and 
meet their responsibilities, concerning the care, welfare and development of their children. (2) The 
principles underlying these objects are that (except when it is or would be contrary to a child’s best 
interests): (a)  children have the right to know and be cared for by both their parents, regardless of 
whether their parents are married, separated, have never married or have never lived together;  and 
(b)  children have a right to spend time on a regular basis with, and communicate on a regular basis 
with, both their parents and other people significant to their care, welfare and development (such as 
grandparents and other relatives); and (c)  parents jointly share duties and responsibilities 
concerning the care, welfare and development of their children; and (d)  parents should agree about 
the future parenting of their children; and (e)  children have a right to enjoy their culture (including 
the right to enjoy that culture with other people who share that culture)”. 

748 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 59.  
749 M Fernando Express recognition of the UN Convention on the Rights of a Child in the Family Law 

Act: What Impact for Children’s Participation?” (2013) 36 NSW Law Journal 88 88. 
750 91. 
751 102. 
752 102. 
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In line with article 12(1) of the UNCRC, the child “who is capable of forming his or 

her own views” has the right “to express those views freely in all matters affecting” 

them. These views must also be “given due weight in accordance with the age and 

maturity of the child”. Where children are given the opportunity to express their views 

freely, their participation reaches the second level in terms of the proposed model. 

Level four of the proposed model address a child’s views being duly considered.  

Article 12(2) places an obligation on State Parties, such as Australia, to provide the 

child in judicial and administrative proceedings the opportunity to be heard either 

directly or indirectly. Although the Act provides mechanisms to obtain the child’s views, 

(level two of the proposed model) there is no explicit reference to a child’s right to 

participation. 753 While indirect participation is facilitated through family reports and 

independent child laywers (hereafter “ICLs”), the child’s voice is not yet “fully 

represented in court”.754 The wording of this particular article makes it clear that, in the 

absence of an explicit incorporation of the child’s right to participation, article 12 is not 

implemented.755  

Where the relevant provisions of the UNCRC, in this case article 12, are not 

explicitly incorporated in domestic legislation, the effect of the UNCRC is limited.756 In 

practice, it is only where there is ambiguity in legislation that the UNCRC is significant, 

as an interpretation in line with the convention must then be followed.757 Fernando 

argues that, until the UNCRC is explicitly incorporated in the Family Law Act, it remains 

an “aspirational document” with a very limited impact.758 

Tobin explains that “although there is evidence of a trend to recognise the rights of 

children within legal systems of some states, Australia has remained obstinate in its 

refusal to implement the UNCRC”. He further remarks that “there has been no 

deliberate effort … to use the UNCRC and the notion of children as rights bearers … 

to develop, implement and monitor laws and policies affecting children”.759 

 
753 R Chisholm Softening the Blow - Changing Custody to Residence. 
754 D De Bruin Child Participation and Representation in Legal Matters 498. 
755 Fernando (2013) NSW Law Journal 96. 
756 93. 
757 93. 
758 94. 
759 J Tobin “The Development of Children’s Rights” in Monahan & Y Young (eds) Children and the Law 

in Australia (2008) 60 as cited in Fernando Judicial Meetings with Children in Australian Family Law 
Proceedings 50. 
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In assessing Australia’s commitment to the provisions of the UNCRC, the UN 

Committee on the Rights of the Child (hereafter “Committee”) recommended that a 

child’s right “to express his/her views in all matters affecting him/her be expressly 

provided in the Family Law reform”.760 Although the Family Law Act has been 

amended twice since this recommendation has been made, the Act still makes no 

explicit reference to a child’s right to express his or her views in matters affecting them.  

Unfortunately, the only sanction possible to address Australia’s failure to include a 

child’s right to participation in domestic legislation is an unfavourable report by the 

Committee.761 This report however lacks legal as well as punitive power.762 

Whether the abovementioned lack of explicit reference to a child’s right to express 

his or her views can be seen as Australia not implementing article 12 of the UNCRC 

and consequently not facilitating effective children’s participation in terms of the 

proposed model will come to light when evaluating how the Family Law Act is 

implemented in practice.  

3    The Family Law Act and children’s participation 

Although the Family Law Act places an obligation on a court to consider any views 

expressed by a child, it does not make any mention of a child’s right to express his or 

her views, to be heard or to participate. Australian courts can employ, subject to court 

rules, “such other means as the court thinks appropriate”.763  

3 1  Section 60CC of the Family Law Act 

Part VII of the Family Law Act regulates court proceedings regarding children. Section 

60CC is significant as it introduces the notion of considering children’s views in matters 

that affect them. This is important, as considering a child’s views presupposes that the 

child has been offered an opportunity to share his or her views (level two), which in 

itself is vital to effective children’s participation.  

As in South Africa, decisions regarding children are made in line with the child’s best 

interests.764 When determining the child’s best interests, the court must take into 

 
760 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 55; Fernando (2014) 

Family Court Review 147. 
761 Fernando (2013) NSW Law Journal 94. 
762 94. 
763 S 60CE(c) of the Family Law Act.  
764 S 60CC of Family Law Act. 
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account the primary and additional considerations listed in section 60CC of the Family 

Law Act. The relevant section provides that: 

“(2) The primary considerations are 
(a) the benefit to the child of having a meaningful relationship with both of the 

child’s parents; and  
(b) the need to protect the child from physical or psychological harm from being 

subjected to, or exposed to, abuse, neglect or family violence.  

Note: Making these considerations the primary ones is consistent with the objects of 
this Part765 set out in paragraphs 60B(1)(a) and (b).  

(2A) In applying the considerations set out in subsection (2), the court is to give 
greater weight to the considerations set out in paragraph (2)(b).  

(3)  Additional considerations are:766 
(a) any views expressed by the child and any factors (such as the child’s maturity 

or level of understanding)767 that the court thinks are relevant to the weight it 
should give to the child’s views”768 (footnotes not in the original). 

It is important to note that the 2006 amendments to the Family Law Act divided 

section 60CC into primary and additional considerations.769 Before the 2006 

amendment, the Family Law Act contained a general list of factors that were to be 

considered by the court when determining the child’s best interests.770 The child’s 

wishes771 were one of these factors. This is significant as considering any views 

expressed by the child facilitates children’s participation that reaches at the very least 

level two, or even level four of the proposed model.  

However, the distinction between primary and additional considerations altered the 

way in which a court determines the child’s best interests.772 According to Behrens 

and Fehlberg,773 a child’s view is no longer as significant as it used to be, as primary 

considerations carry more weight than additional considerations.774 This can be seen 

as possibly having a negative effect on the proposed model of measuring children’s 

participation, as it could mean that children do not enjoy an opportunity to share their 

views whatsoever.  Parkinson, however, explains that, although the considerations 

 
765 The objects of the Act are discussed in section 3 2 below.  
766 For more additional considerations, see ss 60CC(3)(b)-(m) of the Family Law act.  
767 Section 10 of the South African Children’s Act refers to the child’s maturity, age and stage of 

development. 
768 Own emphasis added. 
769 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 74. 
770 Bryant Care and Protection of Children: Australian and New Zealand Experience. 
771 The term “wishes” was used prior to the 2006 amendment. The term was replaced with “views” in 

order to be consistent with the wording of article 12 of the UNCRC. See Fernando Judicial Meetings 
with Children in Australian Family Law Proceedings 47. 

772 74. 
773 B Fehlberg & J Behrens Australian Family Law: The Contemporary Context (2008) 280. 
774 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 271. 
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have been divided into primary and additional considerations, it would be unusual for 

the two categories of considerations to be in conflict with each other.775 He explains 

that additional considerations are not a downgraded version of primary considerations, 

but rather considerations that magnify the primary considerations.776  

It is also stated that primary considerations do not necessarily outweigh additional 

considerations, as primary considerations cannot be determined without paying 

attention to additional considerations.777 Parkinson further highlights the significance 

in Parliament’s intentional use of the word “additional” rather than “secondary”.778 

Parliament has also pointed out that there may be cases where additional 

considerations as contemplated in section 60CC(3) “may outweigh the primary 

considerations”.779 Regardless of the importance of the child’s views in terms of 

section 60CC, it remains only one of many factors to be considered when making a 

decision regarding the child’s welfare,780 for example in the context of divorce and 

related proceedings.  

Section 60CC(3)(a) is qualified by the obligation on a court to take into account 

factors such as the child’s level of understanding or development, or other factors the 

court deems relevant. The South African equivalent can be found in sections 10 and 

31 of the Children’s Act which requires that the child’s age, maturity and stage of 

development. 

3 2  Section 60CD(2) of the Family Law Act 

Section 60CD(2)(1) stipulates that section 60CC(3)(a) requires that a court 

considers a child’s views when making decisions regarding a parenting order in 

relation to the child. Subsection (2) consequently sets out how the court can obtain a 

child’s views and states that:  

 
775 P Parkinson “The Values of Parliament and the Best Interests of Children- A Response to Professor 

Chisholm” (2007) 21 Australian Journal of Family Law 213 213 as cited in Fernando Judicial 
Meetings with Children in Australian Family Law Proceedings 58. 

776 213. 
777 R Chisholm “Making It Work: The Family Law Amendment (Shared Parental Responsibility) Act  
2006” (2007) 21 Australian Journal of Family Law 143 170 as cited in Fernando Judicial Meetings with 

Children in Australian Family Law Proceedings 59. 
778 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 59. 
779 F Raitt “Judicial Discretion and Methods of Ascertaining the Views of a Child” (2004) 16 Child and 

Family Law Quarterly 151 161 as cited in Fernando Judicial Meetings with Children in Australian 
Family Law Proceedings 59. 

780 Barnett & Wilson (2011) Psychiatry, Psychol & L 73 & 75. 
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“(2 )The court may inform itself of views expressed by a child: 

(a) by having regard to anything contained in a report given to the court under 
subsection 62G(2); or  

(b) by making an order under section 68L for the child’s interests in the proceedings to 
be independently represented by a lawyer; or  

(c) subject to the applicable Rules of Court, by such other means as the court thinks 
appropriate.”781  

3 3  Section 60CE of the Family Law Act 

Section 60CE confirms that a court or person may not force a child to express his 

or her views. This section is in line with the interpretation followed by South Africa as 

well as the Committee that a child has a right and not a duty to participate.782 It is also 

in line with level three of the proposed model of measuring participation, in terms of 

which a child’s views must voluntarily be shared.  

4    Children’s participation during alternative methods of dispute resolution 

The Family Court of Australia was established to resolve disputes by means of 

counselling and conciliation, only turning to trial as a last resort.783 It is argued that this 

an indication of the Australian family law system’s appreciation of the potential 

negative impact that divorce-related litigation can have on children. It is furthermore 

argued that the reason for the court’s establishment creates an expectation that the 

Family Court should attempt to address at least some of the characteristics of litigation 

that negatively influence children. Doing so could lead to a child’s participation 

reaching at least the third level in terms of the proposed model.  

In 2006, the Family Law Amendment (Shared Parental Responsibility) Act 2006 

brought further amendments that aimed to facilitate family law matters under the Act 

in a less adversarial manner.784 It can thus be said that the Australian family law 

system favours less adversarial and alternative routes to traditional litigation. The 2006 

amendments to the Family Law Act have four aims, namely to: require families to 

attend family dispute resolution before launching a court application; place greater 

emphasis on parents’ involvement in their children’s lives after the separation; 

emphasise the attention paid to protecting children from violence and abuse; and 

 
781 Own emphasis added. 
782 CRC Committee General Comment 12 para 16. 
783 Van Zyl Alternative Dispute Resolution in the Best Interest of the Child 178.  
784 R Chisholm “Making it work: The Family Law Amendment (Shared Parental Responsibility) Act 2006” 

(2007) 21 AJFL 143 145 as cited in De Bruin Child Participation and Representation in Legal Matters 
498. 

Stellenbosch University https://scholar.sun.ac.za



113 

 

introduce legislative support for less adversarial methods in matters involving 

children.785 

Significantly, section 12A of the Family Law Act acknowledges the negative effects 

of traditional divorce litigation. In terms of this section, the Family Law Act aims to: 

(a) ensure that married couples considering separation or divorce are informed about the 
services available to help with a possible reconciliation, in situations where a 
reconciliation between the couple seems a reasonable possibility; and 

(b) ensure that people affected, or likely to be affected, by separation or divorce are  
informed about the services available to help them adjust to: 

(i)  separation or divorce; and 

(ii) orders made under this Act; and 

(c) to ensure that people affected, or likely to be affected, by separation or divorce are 
informed about ways of resolving disputes other than by applying for orders under this 
Act.  

The positive attitude towards dispute resolution methods other than litigation as is 

evident in the Family Law Act, is further emphasised by section 65F(2). In terms of this 

section, except where it is made with the consent of all parties involved,786 a court 

must not make a parenting order787 unless: 

(a) the parties to the proceedings have attended family counselling to discuss the 
matter to which the proceedings relate; or  

(b) the court is satisfied that there is an urgent need for the parenting order, or there 
is some other special circumstance (such as family violence), that makes it 
appropriate to make the order even though the parties to the proceedings have 
not attended a conference as mentioned in paragraph (a); or  

(c) the court is satisfied that it is not practicable to require the parties to the 
proceedings to attend a conference as mentioned in paragraph (a). 

It is admitted that the negative consequences of traditional litigation cannot be 

ignored and that there is a need for an alternative approach to the acrimonious system 

that is traditional divorce litigation. It is, however, important to determine whether the 

alternative methods of dispute resolution employed by the Australian family law 

 
785 Australian Institute of Family Studies “Evaluation of the 2006 family law reforms” (2009) 

https://aifs.gov.au/publications/evaluation-2006-family-law-reforms/executive-summary 

(accessed 05-09-2019).  
786 S 65F(3)(a) of the Family Law Act. 
787 Section 64B(2) pertains to parenting orders, which deals with issues such as with whom the child 

will live, how much time the child will spend with the other parent, parental responsibilities, decision-
making when two or more parents share parental responsibility, communication with the child, 
maintenance of the child, variation of the parenting order, processes regarding dispute resolution, 
and any other aspect relating to the child’s welfare, care, development or parents’ responsibilities 
towards the child. See section 64B(2)(a)-(i). 
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system can realise a child’s right to participation while addressing said negative 

consequences.  

4 1  Family Relationship Centres 

4 1 1  Background 

The 2006 amendments to the Family Law Act established Family Relationship 

Centres (hereafter “FRCs”) to provide professional support for families.788 Between 

2006 and 2008, 65 government funded FRCs were established throughout 

Australia.789 These centres help separated or separating families to resolve their 

issues outside of the court system where possible and provide a link with services 

within the family law system in general.790 Although these centres have various 

roles,791 their main function is to aid families in the process leading up to and following 

the separation of parents.792 This function is fulfilled by use of Family Dispute 

Resolution which is discussed below.793  

FRCs focus on children’s needs and help parents to make decisions to address 

those needs.794 Children are made feel welcome795 and can expect a professional, 

though not overly formal, environment decorated in a way to make children feel at 

ease.796 Children also receive age-appropriate information and have the choice to 

engage in child-focused sessions with trained professionals.797 These practices greatly 

contribute to effective children’s participation and will fulfil at least the requirements of 

the third level of participation.  

FRCs were designed with the idea that parents who intend to separate, should 

reach out to a FRC to settle parenting and other family arrangements before 

 
788 Attorney-General’s Department of  Australia Operational Framework for Family Relationship Centres 

(2019) 6.  
789 P Parkinson “The Idea of Family Relationship Centres in Australia” (2013) Family Court Review 

195 195. 
790 Attorney-General’s Department Operational Framework for Family Relationship Centres 6. 
791 FRCs also provide: pre-marital information sessions, information that aid families in strengthening 

their relationship with each other, assistance and referrals for families struggling with problems other 
than separation as well as advice and assistance to grandparents of children whose parents are 
either deceased or separated. See: Parkinson (2013) Family Court Review 197 & 201-202. 

792 Parkinson (2013) Family Court Review 195. 
793 See section 4 1 2 below.  
794 Attorney-General’s Department Operational Framework for Family Relationship Centres 9. 
795 16. 
796 11. 
797 16. 
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approaching a family court.798 While the intention is to steer families away from an 

adversarial approach, FRCs still encourage families to acquire legal assistance where 

necessary and appropriate.799 On face value, FRCs seem to be an embodiment of 

section 65F(2) of the Family Law Act, which highlights the Act’s preference towards 

ADR over traditional divorce litigation.800 It must, however, be determined whether 

steering away from the adversarial approach necessarily equals steering toward 

effective children’s participation.  

4 1 2  Family Dispute Resolution 

Family Dispute Resolution (“FDR”) is a “special type of mediation” that guides 

families to reach agreements regarding identified issues.801 Parents who cannot agree 

to arrangements regarding their children must, unless exempt,802 attend an FDR 

conference before being able to file an application for a parenting order.803 This special 

mediation process is regulated by Part II of the Family Law Act. 

The main objective of this form of mediation is for the family to reach an agreement 

regarding arrangements pertaining to the children, which will then be set out in a 

parenting plan.804 The information shared in an FDR session is confidential and is not 

admissible in subsequent court proceedings.805 This does not apply in cases where 

there is a risk of abuse.806  

 
798 Parkinson (2013) Family Court Review 200. 
799 201. 
800  Subject to subsection (3), a court must not make a parenting order in relation to a child unless:the 

parties to the proceedings have attended family counselling to discuss the matter to which the 
proceedings relate; or (b)  the court is satisfied that there is an urgent need for the parenting order, 
or there is some other special circumstance (such as family violence), that makes it appropriate to 
make the order even though the parties to the proceedings have not attended a conference as 
mentioned in paragraph (a); or(c)  the court is satisfied that it is not practicable to require the parties 
to the proceedings to attend a conference as mentioned in paragraph (a). 

801  Australian Government “Family mediation and dispute resolution” Family Relationships Online 
<https://www.familyrelationships.gov.au/separation/family-mediation-dispute-resolution> (accessed 
25-09-2019). 

802 Subsection (9) lists circumstances under which a family is exempt. 
803 S 60I(2) of the Family Law Act. 
804 Australian Government “Family mediation and dispute resolution” Family Relationships Online. 
805 Australian Government Family Dispute Resolution Fact Sheet (2015) 3. 
806 3. 
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4 1 3  Family Dispute Resolution Practitioners 

The process of FDR is facilitated by an accredited FDR practitioner.807 An FDR 

practitioner is an independent person who specialises in family conflicts and has 

received training808 in negotiation and mediation.809 The practitioner takes a neutral 

stance during the proceedings, and only facilitates the process by encouraging parties 

to participate in finding solutions.810 It is argued that FDR practitioners can, as a result 

of their expertise, greatly contribute to effective children’s participation, especially as 

it relates to level three of the proposed model. This is based on the assumption that 

FDR practitioners are able to provide children with appropriate information and foster 

a child-friendly, age-appropriate and sensitive atmosphere which will enable the child 

to sharehis or her views, should they wish to do so.  

4 1 4  The Family Dispute Resolution process  

During the first session, the FDR practitioner will assess the suitability of FDR in the 

context of the specific family’s situation.811 The practitioner will consider issues such 

as bargaining power, family violence and the mental health of the participants.812 Here, 

level three of the proposed model is once again relevant.  

Should family violence be an issue, but the parties involved as well as the 

practitioner consider FDR to be a suitable approach, FDR sessions can be facilitated 

while parties are in separate rooms.813 The practitioner is obliged to inform parties to 

the mediation of his or her role, training and qualifications, as well as fees involved 

and their right to lodge a complaint.814 If FDR is suitable for the family situation, the 

practitioner will carry on explaining his or her role in the process.815 After explaining 

his or her role, the practitioner will help the parties to identify the main issues that will 

 
807 The standards for Family Dispute Resolution practitioners are explained in the Family Law 

Regulations 2008. 
808 M De Jong “Opportunities for Mediation in the New Children’s Act 38 of 2005” (2008) 71 THRHR 

630 639. See Family Law Regulations 2008.  
809 Australian Government “Family mediation and dispute resolution” Family Relationships Online. 
810 Australian Government “Family mediation and dispute resolution” Family Relationships Online. 
811 Australian Government “Family mediation and dispute resolution” Family Relationships Online. 
812 Australian Government “Family mediation and dispute resolution” Family Relationships Online. 
813 Australian Government Family Dispute Resolution Fact Sheet 3.  
814 2. 
815 Australian Government “Family mediation and dispute resolution” Family Relationships Online. 
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hopefully be resolved by means of mediation.816 The attendance of parties’ attorneys 

is a matter at the FDR practitioner’s discretion.817  

If a settlement regarding arrangements pertaining to the children has been reached, 

these arrangements will be recorded as the parenting plan.818 The latter can be 

rendered legally binding by having the document made an order of court.819 If no 

settlement was reached after attending the FDR conference, the matter proceeds to 

court. The family dispute practitioner may issue a certificate that must be filed 

alongside the application for a parenting order.820 This certificate can only be issued 

by accredited FDR practitioners.821 

4 1 5  Evaluating children’s participation in Family Dispute Resolution 

Whether or not children are involved in the mediation process is also a matter of 

the practitioner’s discretion.822 This means that a child’s participation would not even 

reach the first level of the proposed model should the mediator decide to not involve 

the children. In some circumstances, depending on the child’s age and maturity, a 

child-inclusive model of mediation can be adopted should the practitioner see it fit.823 

Here, a child consultant engages in conversation with the child, and the child 

communicates his or her views during a mediation session.824 This means that a 

child’s participation can, based on their opportunity to share his or her views and the 

training that the FDR practitioner has received, reach at least the third level of 

participation in terms of the proposed model.  

As the involvement of children in this method depends completely on the facilitator, 

there is a possibility that children’s participation is completely irrelevant in this method. 

If children are indeed involved, the level of participation reached will depend on various 

factors. If the matter is resolved during the FDR process, the child’s level of 

participation will depend on the child’s parents and their willingness to involve the child. 

 
816 Australian Government “Family mediation and dispute resolution” Family Relationships Online. 
817 Australian Government Family Dispute Resolution Fact Sheet 2. 
818 3. 
819 3. 
820 ALRC Family Law for the Future 84. 
821 Australian Government Family Dispute Resolution Fact Sheet 1. See Ss 60I(a),(aa),(c),and (d). 
822 Australian Government “Family mediation and dispute resolution” Family Relationships Online. 
823 Australian Government “Family mediation and dispute resolution” Family Relationships Online. 
824 Australian Government “Family mediation and dispute resolution” Family Relationships Online. 

Stellenbosch University https://scholar.sun.ac.za



118 

 

It therefore seems that, while the use of FDR at FRCs ostensibly offered a solution for 

the problem that is the lack of child participation, it is not necessarily the case.  

4 2  Child Responsive Programme  

Most divorcing couples in Australia resolve their parenting issues without 

approaching a court.825 Where parents are not able to agree on issues relating to the 

children, one or both of them must bring an application under section 64B of the Family 

Law Act.  

Before the matter can be heard in court, an initial procedural hearing will take place 

before a Registrar.826 This creates an opportunity for the parties to potentially resolve 

the issue and for the Registrar to assess the situation.827 From here, the Registrar can 

either order the parties to visit an FRC and attend FDR or complete the Child 

Responsive Program, or the parties can appear before the trial judge.828  

The Child Responsive Program is a court-ordered program that consists of a series 

of consultations between the family consultant,829 parents (the divorcing couple), as 

well as their children.830 The aim of this program is to focus on the children’s needs 

and to assist the court in dealing with the matter in accordance thereto.831  

The program acknowledges the benefit of hearing children’s views,832 and helps 

parents to understand their children’s feelings and concerns.833 The family consultants 

provide the parents with feedback about their children’s views and wishes,834 after 

which they explore the best possible arrangements for the children’s futures.835 Here, 

merely providing a child the opportunity to share his or her views leads to their 

participation reaching level two of the proposed model. Facilitating the sharing of the 

child’s views in a child-friendly and sensitive way, while providing the child with age-

 
825 In 2014, more than 70% of couples settled their issues without involving the court. See ALRC Family 

Law for the Future 79.  
826 Family Law Rules r 12.04. See Fernando Judicial Meetings with Children in Australian Family Law 

Proceedings 28. 
827 28. 
828 28. 
829 The role of a family consultant will be discussed under section 3 3 1 3 of this chapter.  
830 Family Court of Australia Child Dispute Services Fact Sheet: Child Responsive Program 

FSCRP_1113V2 1. 
831 1. 
832 Fernando Judicial Meetings with Children in Australian Family Law Proceedings Voices 29. 
833 Family Court of Australia Child Dispute Services Fact Sheet  1. 
834 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 28. 
835 Family Court of Australia Child Dispute Services Fact Sheet 1. 
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appropriate information, would lead to the child’s participation reaching level three. 

While level four will depend on whether the parents actually consider and implement 

their children’s views, it is encouraging that family consultants provide feedback to 

parents regarding their children’s views and wishes.  

Family consultants are either psychologists or social workers who have the 

necessary experience and knowledge to work with families and specifically children.836 

When children participate in processes facilitated by adults who have received the 

proper training, it can potentially increase the level of participation reached,837 which 

in terms of the proposed model is the third level of participation. This is because said 

professionals would likely have received training or gained experience relating to the 

significance of child participation. 

The Child Responsive Program starts with an initial meeting with the parents, 

followed by a meeting with the children.838 The consultant will spend time with each 

child individually, and then again when all of the siblings are together. The time spent 

with the children take place in the absence of the parents.839 During the sessions with 

the children, they are asked, without being pressured, to share their views and 

wishes.840 This leads to a child’s participation reaching at least the second level of the 

proposed model. It is argued that a child’s participation has a significant chance of 

reaching level three of the model, thanks to the consultant’s training which will 

hopefully lead to voluntary, sensitive, child-friendly, and age-appropriate participation. 

After consulting with the children, the consultant will provide the parents with feedback 

regarding the children’s views and discuss possible future arrangements relating to 

the children.841  

If the family consultant deems the program appropriate in the particular family’s 

situation, a settlement meeting with the parties and their legal representative will be 

arranged.842 Furthermore, the family consultant will compile a Children and Parents 

Issues Assessment, which explains the main issues as well as the children’s views 

 
836 Family Court of Australia Child Dispute Services Fact Sheet 1. 
837 CRC Committee General Comment 12 para 134 (g); Lansdown & O’Kane A toolkit for monitoring 

and evaluating children’s participation 18. 
838 Family Court of Australia Child Dispute Services Fact Sheet 2. 
839 2. 
840 2. 
841 2. 
842 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 28. 
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concerning the matter.843 This assessment is made available to the parties and to the 

court.844 Where the court duly considers the child’s views as canvassed in the report, 

it can be said that at least the first question posed in level four can be answered in the 

positive.845 The child’s views being communicated to court is a crucial difference 

between the Child Responsive Program and FDR.  

If parents cannot come to an agreement regarding arrangements for the children, 

the case can proceed to a Less Adversarial Trial.846 Here, the same family consultant 

will provide the court with their expert opinion about the family and children.847  

Measuring a child’s participation in the Child Responsive Program reveals that a 

child’s participation in this program reaches at least the third level of participation. 

Although this method has the potential to reach a higher level, it is up to the parents 

to decide whether they wish to address their children’s wishes or not. As with the FDR 

process, reaching a higher level is unlikely as it would entail the parents providing the 

child with the opportunity to appeal against their parents’ decision. It is argued that 

children’s participation in Australia is influenced by the discretion of the child’s parents 

to a greater extent than in South Africa, where it is rather the discretion of trained 

professionals that have a larger influence.  

5   Children’s participation during court proceedings 

5 1  Less Adversarial Trials 

The Less Adversarial Trial procedure was born out of an increased recognition of 

the negative influences coupled with traditional adversarial divorce litigation.848 The 

procedure was introduced in 2006,849 but has not been in frequent use in recent years 

as a result of limited resources.850  

 
843 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 28. 
844 28. 
845 The question referred to her is whether the child’s views were recorded and accurately 

communicated to the Court? See Chapter 2 section 4 5 4 1.  
846 Family Court of Australia Child Dispute Services Fact Shee t1. 
847 1. 
848 32. 
849 32. 
850 ALRC Family Law for the Future 367. 
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During a Less Adversarial Trial, the judge enjoys significantly greater control over 

the trial than during traditional divorce litigation. 851 Here, the judge actively participates 

in the proceedings, “rather than simply acting as an umpire”.852  

The Less Adversarial Trial procedure considers the child’s needs and appreciates 

the effect that the proceedings could have on the child.853 The court must participate 

directly and control the proceedings,854 in order to protect the child and other parties 

against possible abuse. 855 The proceedings must be conducted in a way that 

promotes child-focused and cooperative parenting,856 and the proceedings must be 

conducted with minimal formality and delays.857 This can contribute to a child’s 

participation reaching level three of the proposed model.  

Before the Less Adversarial Trial commences, the registrar will make an order for 

the parties to file and serve a Parenting Questionnaire before the judge.858 On the first 

day of the trial, the judge will determine which expert reports will be required, whether 

a Family Report will be required, what evidence will be heard and who is to attend the 

trial, as well as the issues that must be decided on during the trial.859 As the judge has 

a discretion to decide whether or not the child will attend the Less Adversarial Trial, 

there is a possibility that the child will enjoy no opportunity to share his or her views.  

Although the Less Adversarial Trial has the potential to have much less of a 

negative impact on children than the traditional adversarial system, this process does 

not necessarily translate into children participating in matters affecting them.860 The 

level of participation reached will depend on the presiding officer’s preferences in 

terms of whether or not a Family Report is required and who will attend the trial. This 

means that the chances of a child participating in a matter impacting him or her, 

depends on the subjective factors. 

 
851 Justice S O’Ryan Less Adversarial Trial Handbook (2009) 6 as cited in Fernando Judicial Meetings 

with Children in Australian Family Law Proceedings 32. 
852 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 32. 
853 32. 
854 32. 
855 32 
856 33. 
857 33. 
858 Family Court of Australia Less Adversarial Trials BRLESSADV0313V2 2. 
859 3. 
860 33. 
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Where the Registrar does order a Family Report and the person who compiles 

same includes the child’s views without filtering it, the child’s participation can reach 

level four. It is argued that, where a presiding officer is as involved, as they are in Less 

Adversarial Trials, there is a fair chance of the judge considering the child’s views and 

even implementing them where possible or explaining to the child why it could not be 

implemented (which would constitute level five participation in terms of the proposed 

model). As reaching the higher possible levels of participation in this case depends on 

an independent person and not the child’s parents, it seems fair to argue that there is 

a greater chance of the child being offered the opportunity to either appeal or at least 

report back on the implementation of the decision. 

If parties did not reach a settlement through any of the programs or procedures 

mentioned above, parties appear before a judge in traditional court proceedings. Here, 

the court makes a parenting order as it deems proper.861 Children’s participation during 

these court proceedings can be divided into representation and direct participation.  

5 2  Representation of children during court proceedings 

5 2 1  Independent Children’s Lawyer 

5 2 1 1 The role of an Independent Child’s Lawyer 

The 2006 amendments to the Family Law Act inserted the possibility of appointing 

an Independent Children’s Lawyer (“ICL”) to represent the child’s best interests.862 The 

introduction of the ICL was a progressive step towards realising children’s right to 

participation in Australia.863  

An ICL is an attorney who received additional training in the area of children’s issues 

in the Family Court. This will hopefully contribute to an ICL facilitating sensitive, child-

friendly and age-appropriate participation (level three). An ICL’s function is to form an 

independent view of what is in the child’s best interests based on available 

evidence,864 and consequently act according to their view.865 It is also the ICL’s role to 

submit recommendations regarding the child’s best interests to the relevant court.866  

 
861 S 65D(1) of the Family Law Act. 
862 De Bruin Child Participation and Representation in Legal Matters 496. 
863 494. 
864 S 68LA(2)(a) of the Family Law Act. 
865 S 68LA(2)(b) of the Family Law Act. 
866 S 68LA(3). 
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However, it is important to take note that the ICL is not the child’s separate legal 

representative.867 To that effect, he or she is not obliged to act in accordance with the 

child’s instructions.868 The Australian Law Reform Commission explains that the ICL 

has three functions: to facilitate children’s participation, gather evidence relevant to 

the child’s best interests and manage litigation by encouraging settlement and 

“keeping the litigation on track”.869 In terms of the ICL’s specific duties, he or she must 

act impartially when dealing with the parties to the proceedings870 while ensuring that 

the child’s views – if he or she expressed any – are fully communicated in court.871 

The ICL must also venture to minimise the traumatic impact that the proceedings can 

have on the child,872 and facilitate an agreed resolution relating to the issues at hand, 

while focusing on the child’s best interests.873 It is argued that a child’s participation, 

when facilitated by an ICL, can reach at least the third level in terms of the proposed 

model. This is because the child receives an opportunity to share his or her views 

(level two) and the sharing of these views is facilitated in a child-friendly, age-

appropriate, and sensitive way (level three).  

In cases where a report or any other document regarding the child is to be used in 

the proceedings, the ICL is to analyse the document and consequently identify the 

most significant factors in determining the child’s best interests.874 It is also their 

responsibility to ensure that the matters in the documents are brought to the court’s 

attention.875 This can include other information that the child’s parents may not 

otherwise bring to the court’s attention, such as information regarding the child’s well-

being, relationships and school progress.876 

Although the ICL is under no obligation and cannot be required to disclose 

information communicated by the child to the court,877 he or she may disclose such 

information in the case where the disclosure would be in the child’s best interests.878 

 
867 S 68LA(4)(a). 
868 S 68LA(4)(b). 
869 ALRC Family Law for the Future 372. 
870 S 68LA(5)(a) of the Family Law Act. 
871 S 68LA(5)(b). 
872 S 68LA(5)(d). 
873 S 68LA(5)(e). 
874 S 68LA(5)(c)(i). 
875 S 68LA(5)(c)(ii). 
876 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 95. 
877 S 68LA(6)(a) read with (b) of the Family Law Act. 
878 S 68LA(7). 
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In such circumstances the ICL is permitted to disclose said information even if doing 

so goes against the child’s wishes.879  

The court may make an order for the specific purpose of allowing the legal 

representative to obtain the child’s views on the matter at hand.880 The court’s 

discretion to grant an order for the appointment of a legal representative has the 

potential to pave the way to effective children’s participation. However, the court will 

not make an order to such effect in circumstances where obtaining the child’s views 

would be inappropriate as a result of the child’s age or maturity,881 or where other 

special circumstances apply.882 Once again, the court cannot require a child to share 

his or her views as there is no duty on them to do so.883  

As ICLs represent the child’s best interests and do not act upon the child’s 

instruction and according to the child’s views, the ICL is a best interests 

representative.884 Where the child’s views are not in line with the ICL’s perception of 

the child’s best interests, the ICL must inform the court of their opinion .885 Still, the 

fact remains that the ICL must share the child’s views in court, which renders level two 

of the proposed model the lowest form that a child’s participation can reach in the 

context of this method.  

The Australian Law Reform Commission and the Human Rights and Equal 

Opportunities Commission’s Seen and Heard report886 recommended that children 

who are able and willing to provide instructions, should be able to direct the litigation.887 

The report explains that: 

“Many children have the maturity and judgment to direct their lawyer just as many 
adults have limited maturity and poor judgment but instruct legal representatives. The 
fact that a child’s views may be editorialised or discounted for no reason other than 
that the representative disagrees with those views effectively holds children to a 
higher standard than adults”.888 

 
879 S 68LA(8) of the Family Act. 
880 S 68(5). 
881 S 68(6)(a). 
882 S 68(6)(b). 
883 S 68(5). 
884 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 90. 
885 92. 
886 ALRC Seen and Heard: Priority For Children in the Legal Process Report 84 (1997). 
887 ALRC Priority for Children in the Legal Process recommendation 70 as cited in Fernando Judicial 

Meetings with Children in Australian Family Law Proceedings 93. 
888 ALRC Priority for Children in the Legal Process para 13.53 as cited in Fernando Judicial Meetings 

with Children in Australian Family Law Proceedings 93. 
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“Pathways for Children”, the Family Law Council’s report, recommended that 

children should be able to instruct their own attorneys, who should be appointed in 

addition to the ICL.889 However, this recommendation has not been implemented.890 It 

is argued that children being able to instruct their own attorneys could lead to higher 

levels of participation in terms of the proposed model. This is based on the argument 

that effective legal representation can lead to effective participation.  

Guidelines for Independent Children’s Lawyers were published in 2013, seven 

years after the introduction of the ICL into the Australian family law system. The Chief 

Justice of the Family Court of Australia, the Federal Circuit Court of Australia as, well 

as the Family Court of Western Australia have endorsed these guidelines.891 Although 

these guidelines carry no legal force,892 they set out what is expected of an ICL,893 

specifically as it pertains to the child’s views.  

In considering any views expressed by the child, the ICL should be considerate of 

the fact that every child has different intellectual, cognitive and emotional abilities, 

family relationships as well as religious and cultural backgrounds.894 The ICL should 

also keep in mind that a child is particularly vulnerable when caught up in the conflict 

between their parents.895  

In an effort to keep the child informed, the ICL must explain his or her relationship 

to the child and specifically address how the child can make his or her views known 

during the process as well as how the child can contact the ICL to do so.896 Where a 

child of sufficient maturity wishes to have a representative who will act according to 

the child’s views and instructions, the ICL should explain the possibility of launching 

an application to be joined to the proceedings to the child.897 It is argued that an ICL 

is the ideal candidate to explain various options, such as joining the proceedings or 

 
889 Family Law Council Pathways for Children (2004) 39 as cited in Fernando Judicial Meetings with 

Children in Australian Family Law Proceedings 93. 
890 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 93. 
891 National Legal Aid Guidelines for Independent Children’s Lawyers (2013) 1. 
892 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 92. 
893 National Legal Aid Guidelines for Independent Children’s Lawyers (2013) 1. 
894 3. 
895 3. 
896 3. 
897 3. This possibility is discussed in section 5 5 3 of this chapter below. 
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taking the court’s decision on appeal or review, to the child. Doing so can aid in the 

child’s participation reaching level five in terms of the proposed model.  

Unless the child is not yet of school-going age or there are other exceptional 

circumstances, such as risk for abuse of the child, the ICL must meet with the child.898 

However, Fernando submits that ICLs often do not meet with the children they are 

representing.899 It is argued that this can have a significantly negative impact on the 

child. This is because obtaining the child’s views (level two of the proposed model), in 

a child-friendly, age-appropriate and sensitive way (level three) will be very difficult to 

do without meeting the particular child at least once. In cases where the ICL does not 

meet with the child or consult the family consultant or other professional, there is a 

possibility that the child will not be given any opportunity to participate at all.  

During their preparation, the ICL may consult with the Family Consultant, or other 

relevant experts, in relation to the child’s wishes and the context in which they were 

expressed, as well as the child’s willingness to share his or her views and any relevant 

factors that could influence the child’s ability to communicate.900  

It is the ICL’s role to communicate the child’s views in court, regardless how trivial 

the ICL considers it to be.901 The ICL must arrange for evidence to be lead in court 

regarding the child’s possible reaction if the conclusion reached is not in line with the 

child’s views.902  

If the ICL anticipates that an order will be made that is in line with the child’s best 

interests but not the child’s views, the ICL should inform the child that he or she intends 

to make submissions that are not in line with the child’s views, while ensuring the child 

that his or her views will indeed be brought before court.903 The ICL must also make 

submissions regarding why the child’s views are not in line with his or her best 

interests.904 Here, it is important to remember that children’s participation revolves 

around giving a child a voice rather than a choice.  

 
898 National Legal Aid Guidelines for Independent Children’s Lawyers (2013) 6. 
899 Fernando (2014) Family Court Review 53; National Legal Aid Guidelines for Independent Children’s 

Lawyers (2013) 7. 
900 Fernando (2014) Family Court Review 4. 
901 5. 
902 5. 
903 5. 
904 5. 
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After the conclusion of the trial, the ICL must explain, or facilitate an explanation by 

an appropriate expert, the court order and what the effect of the particular order 

entails.905 This is significant as it means the facilitation of the child’s participation at 

the fifth level in terms of the proposed model.  In the event that the ICL made 

submissions contrary to the child’s views, the ICL must explain to the child the 

motivation behind doing so.906 Furthermore, the ICL has the right to appeal the order 

on the child’s behalf.907 This, if in line with the child’s wishes, can also contribute to the 

child’s participation reaching the fifth level of the proposed model.  

Rule 8.02(2) of the Family Law Rules 2004908 (“Family Law Rules”) determines that 

where a court makes an order for the appointment of an ICL, the court can either 

request that a legal aid body arranges the appointment,909 or order that a party to the 

proceedings carry the cost of the ICL.910  

5 2 1 2 The appointment of an Independent Child’s Lawyer 

In terms of section 68L of the Family Law Act, the court may appoint an Independent 

Children’s Lawyer to represent the child’s interests independently. The court may 

make such an order in proceedings under the Family Law Act in which a child’s best 

interests and welfare are a consideration.911 This shows once again that a court can 

pave the way to the child’s effective participation. 

An order for the appointment of such representation can be made meru moto,912 or 

on the application of the child,913 an organisation concerned with the welfare of 

children,914 or any other person.915 The court may furthermore make other orders as 

deemed necessary to secure the independent representation of the child’s interests.916 

 
905 Fernando (2014) Family Court Review 11. 
906 11. 
907 11. 
908 Statutory Rules no. 375, 2003 made under the Family Law Act 1975, compilation no. 29.  
909 Rule 8.02(2)(a) of the Family Law Rules. The child’s family does not have to pass a means test to 

qualify for the appointment of an ICL by Legal Aid. See ALRC Family Law for the Future 97. 
910 Rule 8.02(2)(b) of the Family Law Rules. 
911 S 68L(1) read with s(2) of the Family Law Act. 
912 S 68(4)(a). 
913 S 68(4)(b)(i).  
914 S 68(4)(b)(ii). 
915 S 68(4)(b)(iii). 
916 S 68(2)(b). 
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ICLs are not automatically appointed in all cases involving children.917 In Re K,918 

the Court confirmed the broad rule that a court will appoint an ICL in circumstances 

where the child’s interests require representation independent from that of the child’s 

parents.919 The Court listed several grounds that justify the appointment of an ICL, 

which included instances where there is apparent conflict between the parents,920 and 

where a child is mature enough to express views regarding the change of custodial 

arrangements.921 Based on the approach of the Court in Re K, it is argued that an ICL 

should be appointed for every child whose parents’ divorce reach traditional litigation. 

Unfortunately, it appears that ICLs are in fact only appointed in a small number of 

contested cases. 

Although case law provides guidance regarding when to appoint an ICL, no such 

guidance can be found in the Family Law Act.922  The Family Law Council recommends 

against including grounds for appointment in legislation, as the inclusion could 

potentially limit the list of grounds.923 A closed list of grounds would not be in line with 

the Family Court’s intention in Re K, which was that the grounds are non-

exhaustive.924 The Family Law Council argues that grounds of appointment for an ICL 

is matter of judicial discretion.925 Naturally, there is concern regarding the consistency 

of the appointment of ICLs across Australia.926 

5 2 1 3 Evaluating the Independent Children’s Lawyer 

The decisions impacting the child are made by the court and not the ICL. As a result, 

the degree to which the court’s decision reflects the child’s views does not completely 

 
917 Fernando (2014) Family Court Review 30. 
918 (1994) FLC 92-461. This case involved the guardianship of a 4-year-old child whose father murdered 

his mother. 
919 Family Law Council Pathways for Children 30. 
920 74. 
921 75. Other circumstances include cases where: there are allegations of any sort of abuse, there are 

real cultural or religious differences that affect the child; the sexual preferences of either or both 
parents are likely to negatively influence the child’s interests; contact with one or both of the parents 
negatively affect the child; there are medical issues; the child could be permanently removed from 
his or her current jurisdiction; where siblings could be separated; none of the parties are represented 
in custody proceedings. See Family Law Council Pathways for Children 74-76. 

922 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 94. 
923 Family Law Council Pathways for Children 30. 
924 30. 
925 30. 
926 30. 
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depend on the ICL. Still, it remains the ICL’s mandate to accurately communicate the 

child’s views to court.927  

If the court considers the child’s views and, where possible, makes a decision that 

reflects these views, the appointment of an ICL who acts in line with the Guidelines for 

Independent Children’s Lawyers realises a child’s right to participation at level five in 

terms of the proposed model. If the court’s decision does not reflect the child’s views 

because it was not in the child’s best interests, the fifth level of participation can still 

be reached if the child’s options are explained to him or her.  

5 3  Case guardian  

A case guardian, also known as a guardian ad litem, similar to an ICL, acts 

according to the child’s best interests and not the child’s instructions.928 The case 

guardian can be either a lawyer or a social worker.929 This person compiles a report 

which contains facts surrounding the child’s situation.930 If the case guardian wishes 

to, he or she may include the child’s views in the report.931 The fact that the child’s 

participation rests on the case guardian’s subjective preferences is clearly 

problematic. The case guardian’s discretion in this regard can possibly render the 

child’s participation irrelevant.  

Should the case guardian communicate the child’s views to court, the child’s 

participation can reach the third level of the proposed model. The fourth level can be 

reached depending on the court’s approach to considering the child’s views. As an 

explanation of the decision and the possibility of an appeal to the child does not fall 

within a case guardian’s mandate, the child’s participation is unlikely to reach the fifth 

level of participation in terms of the proposed model. 

 
927 National Legal Aid Guidelines for Independent Children’s Lawyers (2013) 7. 
928 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 100.  
929 247. 
930 247. 
931 247. 
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5 4  Family consultants 

5 4 1  The role of the family consultant 

Part III of the Family Law Act introduced family consultants to the Australian family 

law system.932 Section 11B of the Family Law Act defines a family consultant as a 

person who is appointed in terms of the Federal Court of Australia Act 1979,933 the 

regulations934 or the law of a State.935 The role of the family consultant is similar to that 

of the family counsellor appointed in terms of the Mediation in Certain Divorce Matters 

Act in South Africa.936 

A family consultant is either a social worker or a psychologist who specialises in 

child and other family issues post separation.937 As mentioned before, adults who are 

trained to facilitate processes where children are involved have the potential to greatly 

contribute to the quality of the children’s participation.938 Trained adults can lead to a 

child’s participation reaching the third level in terms of the proposed model as a result 

of being child-friendly, age appropriate and sensitive to risk. 

A court can, in terms of section 11F of the Family Law Act, order a person to attend 

a family consultation.939 The latter is known as a section 11F-event.940  Although there 

are several other services such as counselling and information sessions for children 

and parents respectively, the majority of their services have been abandoned due to 

a lack of funding.941  

 
932 ALRC Family Law for the Future 100. 
933 S 11B(a) of the Family Law Act. 
934 S 11B(c). 
935 S 11B(d). 
936 See Chapter 3 section 2 2 2 1. 
937 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 84.  
938 CRC Committee General Comment 12 para 134 (g); Lansdown & O’Kane A toolkit for monitoring 

and evaluating children’s participation 18. 
939 S 11F of the Family Law Act provides: (1) A court exercising jurisdiction in proceedings under this 

Act may make either or both of the following kinds of order: (a) an order directing one or more parties 
to the proceedings to attend an appointment (or a series of appointments) with a family consultant; 
(b) an order directing one or more parties to the proceedings to arrange for a child to attend an 
appointment (or a series of appointments) with a family consultant. 

940 ALRC Family Law for the Future 100. 
941 368. 
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5 4 2  Family reports 

Family reports are the most common method used by a court to hear a child’s 

views.942 A family report is a document compiled by a family consultant which includes 

the consultant’s recommendations regarding arrangements that they consider to be in 

the child’s best interests, as well as the child’s views. A family report indirectly presents 

the child’s views in court.943 This means that a family report automatically leads to a 

child’s participation reaching level two in terms of the proposed model. This report is 

similar to the family advocate’s report in South Africa.944  

Including the child’s wishes in the report is not a matter of discretion but rather an 

obligation that rests on the family consultant in terms of section 62G(3A) of the Family 

Law Act.945 A child’s age, maturity or other special circumstances can however relieve 

the family consultant of this obligation where such circumstances prevent the child 

from being able to express his or her wishes.946 Once again, this means that a child’s 

right to participation is limited in terms of the discretion that can be exercised by an 

adult. It is argued that this should not be the case as, in terms of section 60CC of the 

Family Law Act, it is not the factors such as the child’s maturity that influence whether 

or not his or her views should be shared. Factors such as the child’s maturity only 

becomes relevant when determining how much weight should be attached to the 

child’s views.  

Family reports are considered to be “a comprehensive assessment for the purpose 

of assisting the judge in making a final order”.947 Children and parents are interviewed 

at home or at court.948 The family report must be prepared as quickly, although as 

comprehensively as possible.949 To this end, family consultants must spend enough 

time with children.950 This, however, is not always possible as there is more than a 

 
942 Family reports are ordered in 60% of contested matters that involve children. See Fernando (2014) 

Family Court Review 48. 
943 De Bruin Child Participation and Representation in Legal Matters 493. 
944 See Chapter 3 section 2 2 1 2.  
945 S 62G(3A) of the Act provides that: a family consultant who is directed to give the court a report on 

a matter under subsection (2) must: (a) ascertain the views of the child in relation to that matter; and 
(b) include the views of the child on that matter in the report. 

946 S 62G(3B) of the Family Law Act. 
947 ALRC Family Law for the Future 366. 
948 Barnett & Wilson (2004) Psychiatry, Psychol & L 75. 
949 ALRC Family Law for the Future 367. 
950 367. 
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twelve week waiting period for family consultants to interview children.951 This delay is 

due to the fact that there were only 76 family consultants in the entire Australian family 

court system in 2019.952 This raises concern regarding whether family consultants are 

able to spend enough time with a child to enable them to compile a report that 

accurately depicts the child’s views as result of their heavy caseloads.  

Still, family reports are highly regarded and usually given significant weight.953 The 

family report forms part of the evidence and the family consultant may be cross-

examined, especially regarding their recommendations.954  

Communicating a child’s views by means of a family report enables the child to be 

heard “in a way that shields them from the heat of the battle”.955 Cashmore and 

Parkinson argue that a family report not only protects the child, but also allows for their 

voice to be heard and articulated by a professional who is trained to be sensitive to 

family dynamics and how children’s views are communicated.956  

However, it must be kept in mind that a family report does not communicate a child’s 

wishes directly to the court, but rather filters it.957 Filtering a child’s views could mean 

that a child is only heard “with qualifications and caveats”.958 The same problem exists 

in the context of reports written by the family advocate in South Africa.959 As it is not 

common practice to provide a child with a copy of the report, the child will not know 

whether his or her views were correctly communicated in court.960 This will undeniably 

have a negative impact on the level of participation that can be reached in terms of 

the proposed model.  

 
951 367. 
952 ALRC Family Law for the Future 100. 
953 In one study, family reports were followed in 76% of cases. See Fernando Judicial Meetings with 

Children in Australian Family Law Proceedings 85. 
954  85. 
955 P Parkinson & J Cashmore The Voice of a Child in Family Law Disputes (2008) 61 as cited in 

Fernando Judicial Meetings with Children in Australian Family Law Proceedings 87. 
956 Parkinson & Cashmore The Voice of a Child in Family Law Disputes 61 as cited in Fernando Judicial 

Meetings with Children in Australian Family Law Proceedings 86. 
957 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 74. 
958 87. In ZN and YH and Child Representative, Nicholson CJ had concerns regarding whether the 

views contained in the family report were in fact those of the children, and not those of the family 
counsellor. See para 105. 

959 Pillay &  Zaal (2005) S. Afr. Law J. 688 
960 Parkinson & Cashmore The Voice of a Child in Family Law Disputes 61 as cited in Fernando Judicial 

Meetings with Children in Australian Family Law Proceedings 87. 
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The Court in Hall and Hall961 emphasised that a court is not bound by the family 

report or recommendations contained therein. As the family consultant is not the 

person responsible for the decision, it is understandable that they will not always 

address issues that the presiding officer deems important.962 Furthermore, a family 

report could fail to address one specific issue that could have heavily influenced the 

court’s decision.963 The recommendations may also be based on incorrect information 

or the family consultant could have formed a positive or negative view of the person 

during the interview.964 As Fernando points out, “there is no magic in a family report”.965   

5 4 3  Evaluating family consultants  

In cases where the family consultant accurately communicates the child’s views to 

court, the child’s participation reaches level three of the proposed model. The degree 

to which the court considers and reflects the child’s views in their decision, will 

determine whether or not the child’s participation can reach level four of the proposed 

model.  

From a practical perspective, as a result of a lack of funding966 and the limited 

amount of family consultants in Australia,967 the chances of a family consultant 

explaining the court’s decision and the possibility of an appeal to a child, which would 

bring the child’s participation to level five, are very slim.  

5 5  Direct children’s participation 

5 5 1  Judicial interview 

A judicial interview involves a judge meeting with a child in private, without the child 

giving evidence or being cross-examined.968 Despite the number of matters decided 

in Family Courts each year, Australian judges only meet with children once or twice 

per year in matters that go to trial.969  

 
961 (1979) FLC 90-713. 
962 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 90. 
963 88-89. 
964 89. 
965 Fernando (2014) Family Court Review 29. 
966 ALRC Family Law for the Future 368. 
967 100. 
968 M Fernando “Children’s Direct Participation and the Views of Australian Judges” (2013) 92 Family 

Matters: Newsletter of the Australian Institute of Family Studies 41 51. 
969 51. 
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The rules regarding judicial interviews have undergone significant changes over the 

last two decades. In line with the 1984 Family Law Rules, information obtained by a 

judge during a judicial interview was not allowed to be used as evidence in court.970 

More recently, rule 15.03 of the Family Law Rules 2004 explained that: 

(1) A judicial officer may interview a child who is the subject of a case under Part VII of the 
Act. 

(2) The interview may be conducted in the presence of a family consultant, or another 
person specified by the judicial officer. 

(3) If the child expresses a wish during the interview that is relevant to the case, the judicial 
officer may order a family report to be prepared.  

Rule 15.03 was however omitted in 2010 without ever being replaced.971 The 

explanatory statement that accompanied the Amendment Rules revealed that the 

particular rule was removed without any prior consultation.972 The rule was omitted as 

a result of how infrequently judicial interviews occurred.973 Fernando argues that the 

latter is not a sufficient justification to remove the rule completely.974  

Although judicial interviews are no longer explicitly regulated by any legislation or 

rules and it do not occur frequently, meeting with a child remains a matter of judicial 

discretion.975 This is because courts may, in terms of section 60CD(2)(c), obtain the 

child’s views “by such other means as the court thinks appropriate”. 

Judges in favour of meeting with children are of the opinion that the practice of 

judicial interviews allows the judge to obtain the child’s views without the views being 

filtered by a third party,976 such as a family consultant. These particular presiding 

officers also view explaining the court’s decision to the child as their own 

responsibility.977 This will aid in the child’s participation reaching level five of the 

proposed model.  

 
970 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 97-98. 
971 ALRC Family Law for the Future 324. 
972 Judges of Family Court of Australia Explanatory Statement: Select Legislative Instrument 2010 No. 

238 1. 
973 One of the aims of the 2010 amendment rules is to “reflect that a Judge interviewing a child subject 

to proceedings is most unusual”. See Judges of Family Court of Australia Explanatory Statement: 
Select Legislative Instrument 2010 No. 238 2. 

974 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 98. 
975 “The amendment removes the Rule which dealt with cases where a subject child was interviewed by 

a judicial officer. This does not generally occur and where it does can be the subject of case specific 
orders” (own emphasis). See Judges of Family Court of Australia Explanatory Statement: Select 
Legislative Instrument 2010 No. 238 16. 

976 Fernando Family Matters: Newsletter of the Australian Institute of Family Studies 43. 
977 43. 
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Meeting with a child also reveals to the judge what the child regards as important 

in their life and creates a clearer picture of the child’s unique family situation.978 Judicial 

interviews can also reveal new information. ZN and YH and Child Representative979 is 

an example of where important information that was not recorded in the family report, 

was disclosed during a judicial interview. The case concerned three children (aged 9,  

12 and 14 years), whose mother (the applicant) wished to relocate the children to the 

United States of America to live with her new husband.980 The children’s father, the 

respondent, opposed the application. Here, Nicholson CJ explained that: 

“Having the children meet with the judge is not a practice routinely adopted and there are 

usually good reasons for caution. However there are circumstances, usually involving older 

children, where such a meeting is appropriate. There are also children who indicate that they 

would like to express their views directly to the judge. The Court should be mindful of the 

provisions of Article 12 of the Convention of the Rights of the Child in this regard, namely, that 

the children have both a right to be heard and to have their views taken into account.”981  

The Judge further described the children’s wishes as of “particular significance” in this 

case, as a result of the children’s age and maturity.982  It was clear from the family report 

that all three children wished to move to the USA with their mother.983 

After hearing the family counsellor’s evidence in the matter, Nicholson CJ invited the 

children to talk to him while the independent child lawyer was present.984 It is argued that, 

in doing so, Nicholson CJ employed the assistance of another adult to facilitate the child’s 

participation in a more child-friendly manner (level three). Nicholson CJ was motivated 

to meet with the children as some time had passed since the family counsellor’s report,985 

and he also wished to establish whether the wishes portrayed in the family reports were 

in fact those of the children.986 The Judge spoke to each child separately and informed 

 
978 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 127. 
979 (2002) FLC 93-101.  
980 Headnote. 
981 Para 1. 
982 Para 2.  
983 S (14 years old), was in favour of relocating with her mother. B (12 years old), also wished to move with 

her mother to the USA. T (9 years old), although not as exited to move as her siblings, was also in 
favour of the relocation. See paras 104-105. 

984 Para 104. 
985 Para 105. 
986 Para 105. 
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them that although he would take their views into account, he would not necessarily act 

according to them.987  

During the judicial interview, it became clear to Nicholson CJ that two of the three 

children felt strongly about not moving to the United States of America.988 Since these 

wishes were not before the judge by way of evidence, Nicholson CJ ordered the family 

counsellor to once again interview the children and subsequently compile a new 

report.989 

Altogether, the children’s views weighed against moving with their mother to the 

USA.990 The children’s views were, however, only one consideration in determining their 

best interests regarding the possibility of relocating to another country. The Court 

consequently decided that the move to the USA should be delayed.991 Significantly, the 

Court highlighted that postponing their move to the USA by a predetermined number of 

years would deprive the children of expressing their views when it becomes time for them 

to move away.992  

In this case, the judicial interview realised the children’s right to express their views. 

This would not have been the case if the judge only considered the family report, which 

was not only outdated but also inaccurate.993 

Despite the benefits of interviewing children in chambers,994 the overwhelming 

majority of Australian Family Court judges are not in favour of meeting with children.995 

While Australian Family Court judges have considered compiling guidelines to lead 

them when meeting with children, their intentions remain fruitless.996  

The majority of judges are concerned that they lack the necessary knowledge and 

experience to obtain children’s views.997 Former Chief Justice of the Family Court of 

 
987 Para 104. 
988   ZN and YH and Child Representative 2002) FLC 93-101 para 115. 
989   Para 116. 
990 Para 138. Nicholson J, however, highlighted that the youngest child, B, did not yet completely 

understand the gravity of moving to another continent. See para 140. 
991 Para 166. 
992 Para 167. 
993 Family Law Council Pathways for Children 109. 
994 The arguments in favour of judicial interviews are explained in Chapter 3 section 3 1. 
995 M Fernando “What do Australian Family Law Judges Think about Meeting with Children?” (2012) 26 

Australian Journal of Family Law 51 53.  
996 39. 
997 Fernando (2014) Family Court Review 52. 
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Australia, Diana Bryant CJ has voiced her disapproval of judges meeting with children 

by explaining that “judges are not qualified for this purpose, nor should you expect 

them to be”.998 The Judge further explained that trained and qualified experts are much 

better suited to interview children.999 Bryant CJ however sees the value of judges 

explaining their decisions to children, but warns that “even then you would have to be 

extremely careful about the process”.1000  

It is argued however, that Australian Family Court judges are the ideal candidates 

to, after receiving basic training on obtaining children’s views, meet directly with 

children. This recommendation is based on the fact that Family Court judges deal 

exclusively with family matters. Furthermore, the Family Law Act makes it clear that 

only a person who is “a suitable person to deal with matters of family law” as a result 

of “training, experience and personality” may be appointed as Family Court Judge.1001  

In this light, Nicholson CJ pointed out that judges’ concerns regarding judicial 

interviews can easily be addressed by training.1002 He further explained that as the 

Family Court already offers training for judges, “there is no reason why such training 

should not be offered as part of that programme”.1003 

Although there are circumstances where judicial interviews are not appropriate,1004 

it is argued that judicial interviews can significantly enhance a child’s right to be 

heard.1005 This submission is supported by Fernando, who recommends that section 

60D(2) of the Family Law Act be amended to specifically include a meeting between 

the child and judge.1006  

Measuring children’s participation in the context of judicial interviews is no simple 

task. This is because every possible level of the child’s participation depends on the 

judge’s stance on children’s participation. The low number of judicial interviews that 

occur in Australia also makes it difficult to measure the level of children’s participation.  

 
998 S Lunn “Judges urged to talk to kids in family disputes” The Australian (07-11-2008) 7. 
999 7. 
1000 7. 
1001 S 22(2)(b) of the Family Court Act.  
1002 ZN and YH and Child Representative (2002) FLC 93-101 para 109. 
1003 Para 109. 
1004 Where a child is abused or manipulated by parents, or where a child does not want to meet the 

judge. See Fernando Judicial Meetings with Children in Australian Family Law Proceedings 106. 
1005 ALRC Family Law for the Future 161. 
1006 Fernando (2013) NSW Law Journal 104. 
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Nevertheless, it is argued that if a judge agrees to interview a child in chambers, it 

is fair to assume that he or she at least acknowledges the interests that the child has 

in the matter and is willing to give them an opportunity to share his or her views (level 

two). Whether the judge creates a respectful, safe and child-friendly atmosphere and 

provides the appropriate information (level three), will once again depend on the judge. 

Doing so is exactly what most judges feel they are not qualified for.1007 Whether the 

judge considers and reflects the child’s views when making a decision, will once again 

differ from case to case (level four).  

Based on their caseload, it would be fair to conclude that judges often will not have 

time to explain the decision and the possibilities of an appeal to the relevant child (level 

five). Furthermore, it also seems fair to say that, based on their training and 

experience, a family consultant would be better placed to explain the abovementioned 

to the child.  

5 5 2  Child as witness 

Section 60CD of the Family Law Act does not explicitly refer to a child acting as a 

witness. It does, however, mention that a court may obtain the child’s views, subject 

to court rules, “by such other means as the court thinks appropriate”.1008  

Rule 15.02 of the Family Law Rules places a restriction on evidence given by 

children. This rule determines that the party applying for a child to be called as a 

witness must file an affidavit that includes the facts that support the application,1009 the 

details of a support person,1010 as well as the evidence that will be adduced from the 

child.1011 If the court grants the order pertaining to abovementioned application, it may 

further make an order regulating the manner in which the child will give evidence,1012 

as well as the person who is to be present while the child gives evidence.1013 

Section 100B(2) of the Family Law Act, however, provides that a child may not 

remain in court, be called as a witness or swear to an affidavit unless the court grants 

an order to that effect. Although a child may, in the circumstances set out above, act 

 
1007 Fernando (2014) Family Court Review 52. 
1008 S 60CD(2)(c) of the Family Law Act. 
1009 Rule 15.02(1)(a) of the Family Law Rules. 
1010 Rule 15.02(1)(b). 
1011 Rule 15.02(1)(c).  
1012 Affidavit, CCTV, video conference or other electronic communication. See Rule 15.02(2)(a). 
1013 Rule 15.02(2)(b) of the Family Law Rules. 
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as a witness in court proceedings, it rarely happens.1014 Former Family Court Judge 

Richard Chisholm explained that it is “unusual for any party, or for the child’s 

representative, to suggest that children themselves should give evidence”.1015 

The restriction contained in section 100B(2) of the Family Law Act is designed to 

prevent children from speaking in favour of or against a parent.1016 The case of Todd 

and Todd1017 concerned the care and control of the two daughters of the parties to a 

divorce action In this case, Watson J explained that:  

“I pause here to say that I personally would need a considerable amount of persuasion 
before I allowed any child to be called as a witness or to be used in any way as a witness 
in a court in which there is a dispute between that child's parents. I could think of nothing 
more counter-productive to the relationship between parent and child for the future than 
allowing such a course to take place”.1018  

Fonley and Fonley1019 concerned a divorce matter in which the respondent’s 17-

year-old son from a previous relationship, submitted sworn affidavits in support of his 

father.1020 The child also wished to be called as a witness. As children are not, without 

a court order to that effect, allowed to give evidence (orally or written),1021 Lambert J 

explained that there are certain factors that should be considered when deciding 

whether a child should be called as a witness in proceedings. These factors 

include:1022 the nature of the evidence; the nature of the proceedings; the child’s 

relationship with the persons involved in the proceedings; the child’s maturity; and 

whether the evidence is reasonably available from a different source.1023  

It is submitted that the latter consideration is most likely to be the basis on which a 

court would dismiss such an application, as the family consultant is obliged by section 

62G(3A) of the Family Law Act to record the child’s views in the family report. The 

possibility of the child’s views being filtered by the family consultant could serve as 

counterargument in this regard. In Fonley and Fonley, the evidence was obtained by 

 
1014 Barnett & Wilson (2004) Psychiatry, Psychol & L 75. 
1015 Chisholm Softening the Blow - Changing Custody to Residence. 
1016 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 101. 
1017 (1976) FLC 90-001. 
1018 J Tobin “The Development of Children’s Rights” in Monahan & Y Young (eds) Children and the Law 

in Australia (2008) 1 5. Own emphasis. 
1019 (1978) FLC 90-511. 
1020 Tobin “The Development of Children’s Rights” in Children and the Law in Australia 2. 
1021 Section 100B(2) of the Family Law Act.  
1022 Tobin “The Development of Children’s Rights” in Children and the Law in Australia 2. 
1023 2. 
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meeting with the child in chambers, thereby rendering the child acting as a witness 

unnecessary.1024  

On the other hand, former Nicholson CJ has explained that:1025 

“I wonder if it is not time to re-think the approach of never calling children as witnesses. 
Children do give evidence in other courts. Methods have been developed to protect them, 
including the opportunity to give evidenceby video link from a location other than the court 
room. There may be children who wish to give evidence and if they do, it is difficult to see 
the rationale for preventing them doing so. To refuse them this right may well be a breach 
of their entitlements under [the United Nations Convention on the Rights of the Child] and 
may effectively prevent the Court ascertaining their wishes”.1026 

Evaluating children’s participation in the context of acting as witnesses once again 

proves to be challenging as a result of how infrequent children act as witnesses in 

family law proceedings. Such an evaluation will thus be done based on the theory as 

explained above.  

While a child witness will enjoy the opportunity to share his or her views (level two), 

the child-friendliness of the court process (level three) could pose a challenge. Once 

again, the extent to which the child’s views are considered and reflected in the 

decisions (level four) made will depend on the judge. Here, it seems fair that a judge 

who ordered that a child act as a witness should explain the decision and the effects 

thereof to the child, or at least instruct the relevant attorney to do so (level five). Doing 

so will once again illustrate the crucial role that effective legal representation plays in 

effective participation. 

5 5 3  Children as parties to the proceedings 

De Bruin regards a child being joined as party to court proceedings as the most 

direct way in which a child can participate.1027 In terms of section 69C of the Family 

Law Act, unless there appears to be a contrary intention, a child may institute any kind 

of proceedings in terms of the Family Law Act that relate to him or her. Section 65C(d) 

specifically mentions that a child may apply for a parenting order relating to him or 

herself. As is the case in South Africa, a child can therefor potentially act as a party to 

proceedings relating to him or her.1028 

 
1024 Fernando Judicial Meetings with Children in Australian Family Law Proceedings Voices 103. 
1025 Nicholson “Children and Young People: The Law and Human Rights” as cited in Fernando Judicial 

Meetings with Children in Australian Family Law Proceedings: Hearing Children’s Voices 103. 
1026 Own emphasis.  
1027 De Bruin Child Participation and Representation in Legal Matters 493. 
1028 See Chapter 3 section 3 4. 
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A child may only act as a party to court proceedings if the court is satisfied that the 

child is conducting the case and understands the nature of the proceedings as well of 

the possible consequences thereof.1029 If the court is not satisfied of the 

abovementioned, the child can only initiate, respond to or intervene in proceedings by 

means of a case guardian.1030 Section 100B of the Family Law Act makes it clear that 

a child must not swear an affidavit for the purpose of the court proceedings unless the 

relevant court grants an order that allows the child to do so. 

It rarely happens that a child is joined as a party to the proceedings.1031 This is a 

result of the fear that involving a child in litigation could harm the child.1032  Although 

the Family Court of Australia does not keep statistics of the number of children who 

are parties to proceedings relating to them, it is accepted that it is an uncommon 

practice.1033 

Palgiarella and Pagliarella1034 is an example of a case where a 14-year-old child 

was joined as party to the proceedings.1035 As the judgment concerned issues that 

arose after the order that joined the child as party, the reasons for the child being 

joined were not discussed.1036  

The Family Law Council argues that, where a child is sufficiently mature and wishes 

to have a representative who will act on his or her instructions, the ICL must inform 

the child of the possibility of being joined as a party to the proceedings and 

consequently instructing a legal representative.1037 The child concerned must be 

Gillick competent, which means that the child is mature enough to make decisions 

relating to him or herself that are not in line with the child’s parents’ wishes.1038 

Circumstances where a child could be provided with direct representation who must 

act according to the child’s instructions, include where: 

 
1029 Rule 6.08(2) of the Family Law Rules. 
1030 Rule 6.08(1). 
1031 Fernando (2013) NSW Law Journal 99. 
1032 99; Fernando Judicial Meetings with Children in Australian Family Law Proceedings 99. 
1033 100. 
1034 (1993) FLC 92-400 
1035 Para 1. 
1036 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 100. 
1037 Family Law Council Pathways for Children 77. Also see National Legal Aid Guidelines for 

Independent Children’s Lawyers (2013) 3. 
1038 38. 
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i. the court considers the child to be Gillick competent;1039 

ii. the child seeks independent legal representation to make submissions to 

support his or own views that are in contrast with that of the ICL;1040 

iii. the ICL considers it in the child’s best interests that the court hears the child’s 

contrasting wishes;1041 

iv. the child holds a strong view regarding the result of the proceedings.1042 

The level of participation reached when a child is joined as party to the proceedings 

in his or her parents’ divorce related proceedings depends on how well the person 

who represented the child executed their mandate. Once again, it is shown how 

representation leads to effective participation. While the extent to which the court 

considered the child’s views and reflected it in the decision made (level four), depends 

on the court, effective legal representation will result in almost all of the other questions 

can be answered in the positive. Here, the child-friendliness and sensitivity of the court 

(level three) is also a stumbling block.  

5 5 4  Appeal 

Views expressed by the child form part of the evidence considered by the court 

when making decisions that involve the child.1043 Although the child’s views is only one 

factor to be taken into account by the court when making decisions, an appeal can be 

brought where a child was denied an opportunity to express his or her views.1044 This 

contributes to the accountability of the child’s participation,1045 and emphasises the 

importance of taking a child’s views into consideration when making decisions. The 

ICL can appeal a court order on the child’s behalf in circumstances where the child’s 

best interests would be promoted by the appeal.1046  

Joannou v Joannou1047  concerned the guardianship and care of K (8 years old), W 

(7 years old), M (5 years old) and G (4 years old), all born from the marriage between 

 
1039 39. 
1040  National Legal Aid Guidelines for Independent Children’s Lawyers (2013) 39. 
1041 39. In this case there would be an ICL who acts as a best interests representative as well as a 

separate legal representative who acts purely according to the child’s instructions.  
1042 39. 
1043 Fernando Judicial Meetings with Children in Australian Family Law Proceedings 64. 
1044 Fernando (2014) Family Court Review 47. 
1045 CRC Committee General Comment 12 para 134 (i), Lansdown & O’Kane A toolkit for monitoring 

and evaluating children’s participation 19. 
1046 National Legal Aid Guidelines for Independent Children’s Lawyers (2013) 11. 
1047 (1985) FLC 91-643. 
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the plaintiff and the defendant. The children’s mother, without their father’s consent or 

knowledge, removed the children from their family home in Australia and relocated to 

New Zealand.1048  

The father brought an ex parte application in the Family Court of Australia for the 

care of the four children.1049 The care order was granted, and the four children were 

to be returned to Australia.1050 However, an interim order was made on the same day 

in New Zealand, granting interim care to the mother.1051  

The mother agreed to return W and M to Australia, but refused that K and G do the 

same.1052 The mother then filed an application at the Family Court of Australia for the 

interim care order that was granted in her favour in New Zealand, to be registered 

under the Australian Family Law Act.1053 Soon thereafter, the cross-applications were 

heard in the Australian Family Court before Asche J.1054 Both parties were afforded 

the opportunity to make oral submissions before the Court.1055 Asche J also ordered 

that a counsellor compile a report relating to the children’s relationship with their father, 

as well as the children’s wishes.1056 The report was, however, limited to M and W, as 

K and G were still in New Zealand.1057 

Based on the evidence, the Court concluded that M and W wished to stay with their 

father in Australia, and that they shared a close bond with their father.1058 It was 

ordered that the two children should remain in Australia,1059 and that K and G were to 

be returned to their father in Australia.1060  

Some months later, the children’s mother launched an application for interim care 

of the children at the Australian Family Court.1061 Shockingly, Treyvaud J described 

reports pertaining to the children as “a waste of time”, as “the wishes of children of this 

 
1048 Tobin “The Development of Children’s Rights” in Children and the Law in Australia 2. 
1049 2. 
1050 2. 
1051 2. 
1052 3.  
1053 3. 
1054 3.  
1055 3.  
1056 3.  
1057 3.  
1058 3-4.  
1059 4.  
1060 5.  
1061 6.  
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age seem to me to be so irrelevant it is not worth thinking about”.1062 He furthermore 

explained that “I’m not going to take any notice of their wishes at all. I can tell you that 

now”.1063 

Although Treyvaud J did not want to read any reports about the children, he did 

wish to consult with them in chambers, while making it abundantly clear that he would 

place “a minimal weight” on M and G’s wishes.1064 While the first judge who was 

involved with the Joannou family situation, took the children’s views into account, the 

same could not be said about Treyvaud J. Treyvaud J clearly had no regard for the 

children’s right to participation in a matter that had a profound impact on their lives and 

his blatant disregard of the children’s interests in the matter and their right to 

participation lead to the children’s participation not even reaching the first level of the 

proposed model.  

Treyvaud J’s judgment was consequently appealed against, based on the lack of 

concern afforded to the children’s views. Fortunately, on appeal, the Full Court 

approached their mandate to consider children’s views seriously and expressed their 

disappointment in Treyvaud J in no uncertain terms.1065 Although the Court agreed 

that the children in the case were very young, the Court maintained that obtaining the 

children’s views, wishes and attitudes would have been to the Court’s benefit.1066 The 

Court recognised the children’s interests in the matter and the children’s participation 

could reach at least the second level of the proposed model.  

Upon appeal, the Full Court furthermore explained that Treyvaud J’s view of child 

participation was far too narrow in that it is not only the child’s wishes that are relevant, 

but also their perceptions and attitudes.1067 Subsequently, the Full Court allowed the 

appeal and directed the matter to the Family Court to be retried.1068  The Court ordered 

that the mother return the children to Australia so that the children can be duly 

interviewed by a counsellor who would lead evidence as to the children’s perceptions, 

 
1062 6.  
1063 Tobin “The Development of Children’s Rights” in Children and the Law in Australia 7.  
1064 8. 
1065  9 & 12.  
1066 12.  
1067 12.  
1068 14.  
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views and attitudes.1069 The children’s participation thus reached the fourth level in 

terms of the proposed model. 

H and W1070 is another example of an appeal based on the trial judge’s insufficient 

consideration given to a 7-year-old child’s views. Here, Baker J emphasised that a 

child’s views should not only be considered, but “must be shown to have been 

considered”.1071 The judge further explained that where a court rejects a child’s views, 

a clear motivation must be given for this rejection.1072  

If the abovementioned approach is followed and the court provides the child with 

reasons as to why his or her views were not implemented, the child’s participation can 

reach the fifth level of the proposed model of measuring participation.  Once again, 

the person who aids the child in this appeal will have a great impact on the level of 

participation, especially the third level of the relevant model. Still, with effective 

representation and a judge who shows that the child’s views have been considered, 

this route can effectively realise a child’s right to participation. It should, however, be 

mentioned that the ideal would have been that the child’s views were properly 

considered and shown to be considered from the beginning. It that were the case, it 

would not have been necessary to appeal.  

6   Recommendations by the Australian Law Reform Commission 

The Australian Law Reform Commission recommended that the Family Law Act, 

with its subordinate legislation, should be “comprehensively redrafted”.1073  

Significantly, the Australian Law Reform Commission also recommended that the 

Family Law Act should include an “explicit statement…that, in child-related 

proceedings, there must be consideration of whether any child or children have been 

given the opportunity to express their views and how this might best be facilitated, will 

assist with ensuring that a child has in fact had the opportunity to express his or her 

 
1069 15.  
1070 (1995) FLC 92-598. 
1071 Para 967 as cited in Fernando Judicial Meetings with Children in Australian Family Law Proceedings 

66. 
1072 Para 967. 
1073 ALRC Family Law for the Future 23. 
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views”.1074 Should the child not wish to express his or her views, the court should take 

note thereof.1075  

The Australian Law Reform Commission further recommended that the Family Law 

Act be amended to “better protect vulnerable parties, to facilitate access to a range of 

appropriate dispute resolution processes, and to restore trust in the system with the 

aim of reducing, as far as possible, the negative impact of legal processes on 

separating families”.1076 According to the Commission, their approach to children’s 

participation has been informed by the better understanding of children and their 

development.1077 

7   Conclusion 

The Family Law Act renders it clear that the Australian family law system favours 

alternative methods of resolving family disputes over traditional divorce litigation. This 

can be seen in the objects of part VII of the Act,1078 as well as section 65F of the Act 

which requires a variety of counselling before the court proceeds to traditional 

litigation.  

While the latter is significant in that it recognises the potentially detrimental effects 

that traditional family litigation can have on children, this chapter has illustrated that, 

significantly, alternatives to traditional litigation do not necessarily guarantee a child’s 

right to participation.  

This chapter employed the proposed model to measure various methods of 

children’s participation in Australia. In terms of alternative forms of dispute resolution, 

this chapter delved into FRCs as well as the Child Responsive Programme. It was 

established that FRCs have the potential to fulfil a child’s right to participation to at 

least level three of the proposed model in circumstances where the FRC practitioner 

chooses to involve the child in the process. The latter is not a problem when it comes 

to the Child Responsive Programme, as family consultants have an obligation to obtain 

the child’s views where the child chooses to share them, and to report these views to 

 
1074 324. 
1075 324. 
1076 ALRC Family Law for the Future 66. 
1077 359. 
1078 S 12A of the Family Law Act. 
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court. This is an important difference between the two alternative methods of children’s 

participation in Australia.  

This chapter also discussed four methods of child’s participation that take place in 

a court setting. The Less Adversarial Trial, while it has the potential to, in some limited 

cases, reach the fifth level in terms of the proposed model, grants the judge the 

discretion to choose whether or not he or she wants to involve the child in the process 

whatsoever. This means that this method does not necessarily grant the child the 

opportunity to share his or her views.  

The ICL is a best-interests representative but does not fulfil the same rold as a 

child’s separate legal representative insofar as acting upon the child’s instruction. This 

form of representation facilitates the child’s participation to at least the third level in 

terms of the proposed model in cases where the ICL does indeed meet with the child.  

A case guardian’s role is to compile a family report to share with the court. 

Unfortunately, as this report does not have to contain the child’s views, this form of 

representation does not necessarily grant the child the opportunity to share his or her 

views at all. However, where the report does contain the child’s views, the child’s 

participation reaches at least the third level in terms of the proposed model. While 

reaching level four will depend on the judge, it is unlikely that the child’s participation 

will reach the fifth level as it is not part of the case guardian’s mandate to engage with 

the child after any decisions have been made.  

The last form of participation during court proceedings that this chapter investigated, 

was the use of the family consultant. Similar to the family advocate in South Africa, the 

family consultant compiles a report to assist the court in making a decision in the child’s 

interests. While the child sharing his or her views with a family consultant will 

automatically reach the second level of participation in terms of the proposed model, 

the family consultant does not necessarily have to obtain the child’s views. This is 

something that can render the child’s participation irrelevant.  

In terms of a child’s direct participation, this chapter explored the practices of judicial 

participation, a child acting as a witness, a child being joined as a party to the 

proceedings and a child appealing the decision that so deeply impacts their life. The 

chapter revealed that while there are various subjective factors that impact the level 

that a child’s participation can reach, the four forms of direct participation can only 
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reach the second level of the proposed model with absolute certainty. This is mainly 

because of the threats that a court poses to level three of the proposed model.  

It is argued that the current levels of participation being reached can be increased 

by implementing effective legal representation (such as an ICL who performs their 

duties in accordance with the relevant Guidelines) and by doing away with various role 

players’ discretion to provide a child with an opportunity to share his or her views, and 

to accurately communicate those views to the decision maker(s).   

The next chapter will discuss mediation as alternative to realising a child’s right to 

participation in his or her parents’ divorce and related proceedings. An investigation of 

mediation as a model will shed light on the feasibility of mediation successfully 

realising a child’s right to participation in his or her parents’ divorce and related 

proceedings while addressing the negative impact of the adversarial system.  
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Chapter 5: 

Mediation as a model to realise a child’s right to participation 

 

1   Introduction 

As highlighted in chapters 3 and 4, by measuring the various methods of child 

participation against the proposed model as set out in chapter 2, a child’s right to 

participation is not always realised in his or her parents’ divorce related proceedings. 

The next step is to determine to what extent mediation is more suited to realise the 

child’s right to participate in this context.  

This chapter will do so by investigating and measuring the characteristics, different 

types, advantages, and suitability of family mediation against the proposed model of 

measuring children’s participation. This will include an analysis of child-focused as well 

as child-inclusive mediation. 

1 1  Defining mediation 

There are a number of key characteristics evident in most definitions of mediation. 

The Centre for Effective Dispute Resolution describes mediation as “a flexible process 

conducted confidentially in which a neutral person actively assists parties in working 

towards a negotiated agreement of a dispute or difference, with parties in ultimate 

control of the decision to settle the terms of resolution".1079 

In an attempt to properly engage with the concept of mediation, it is also helpful to 

look at what mediation is not. Mediation is “neither therapy nor the practice of law”.1080 

It is also not a universal solution for all family conflict.1081 Mediation encourages 

planning and reaching an agreement,1082 rather than necessarily effecting behavioural 

change.1083 

 
1079 Centre for Effective Dispute Resolution as cited in CH Hoffman The Contribution mediation can 

make in addressing economic crime in corporate commercial relationships in South Africa LLD 
thesis, Stellenbosch University (2019) 36. 

1080 AI Schepard Children, Courts and Custody: Interdisciplinary Models for Divorcing Families (2005) 
60. 

1081 64. 
1082 64. 
1083 64. 
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Although mediation can take place in various contexts, the focus in this chapter is 

on family mediation. Family mediation is “a process in which the mediator, an impartial 

third party who has no decision-making powers, facilitates negotiations between 

disputing parties”.1084 The object of the negotiation is to get the disputing parties – the 

family members – back on speaking terms and to facilitate the process of reaching an 

agreement with which both parties are both satisfied.1085 This agreement must also 

acknowledge the rights and needs of all family members.1086  

It should be noted that, while family mediation can involve, for example, only the 

two parents, or parents and grandparents, or children without their parents, the issue 

at hand, namely children’s participation in their parents’ divorce related proceedings, 

necessitates the involvement of at least one child and one parent.  

1 2  Characteristics of mediation 

As the dissolution of a marriage is “a matter of the heart as well as the law”,1087 it is 

argued that the system chosen to regulate the dissolution of a marriage should be able 

to recognise both of these aspects.  It is further submitted that it is the inherent 

characteristics of the process of family mediation that equips the process to address 

both the legal as well as the emotional aspects of family dissolution. At its core, family 

mediation is: 

i. Voluntary:1088 Although there are certain circumstances in which mediation is 

mandatory;1089 ideally speaking, mediation is voluntary.1090 The voluntariness 

of the process is likely to lessen conflict and increase the chances of 

successfully reaching an agreement.1091 It should be noted that, whether the 

process of mediation is voluntary or mandatory, the agreement reached must 

be voluntary. Voluntariness contributes to level three of the proposed model.  

 
1084 T Boezaart (ed) Child Law in South Africa 2 ed (2017) 136. 
1085 136. 
1086 136. 
1087 3. 
1088 Brand, Steadman & Todd Commercial Mediation 24. 
1089 See section 2 1 below. 
1090 Brand, Steadman & Todd Commercial Mediation 24. 
1091 Schepard Children, Courts and Custody 59. 

Stellenbosch University https://scholar.sun.ac.za



151 

 

ii. Impartially facilitated:1092 The mediator is a neutral third party who encourages 

and facilitates family members to think creatively to resolve family issues on 

their own.  

iii. Multi-disciplinary:1093 The techniques employed by mediators are based on 

social and behavioural sciences.1094 As is the case with divorce itself, mediation 

is not purely a legal process.1095 Where the mediator is trained in engaging with 

children, it can result in mediation reaching level three of the proposed model 

by creating a sensitive, informative, age-appropriate and child-friendly 

environment that is more conducive to child participation.  

iv. Flexible:1096 The process of mediation can adapt itself based on the individual 

family’s context and needs.1097 To this end, there are various forms of 

mediation.1098 

v. Confidential:1099 The guarantee of confidentially during the process of mediation 

renders it more likely that parents will commit themselves to  curating the best 

possible parenting arrangements for the child. This can be credited to the fact 

that parents can engage in the mediation without the fear that information 

revealed in the process will be used against them during litigation at a later 

stage.1100 It should however be noted that confidentiality can only be 

guaranteed to a certain extent as the mediator has an obligation report abusive 

behaviour.1101 This is of particular importance when children are involved.  

vi. Informal:1102 The process of mediation is not bound by the rules of court.1103 

Where children are involved, this can increase the level of child participation 

that can be reached. The informality of the process also contributes to the third 

 
1092 M De Jong “Judicial stamp of approval for divorce and family mediation in South Africa” (2005) 68 

THRHR 95 96. 
1093 96.  
1094 M De Jong “Child-focused Mediation” in T Boezaart (ed) Child Law in South Africa (2009)  115. 
1095 Schepard Children, Courts and Custody Families 3. 
1096 115.  
1097 De Jong (2005) THRHR 96.  
1098 See section 1 3 of this chapter below.   
1099 De Jong “Child-focused Mediation” in Child Law in South Africa 116. 
1100 DB Pickar & JJ Kahn “Settlement-focused Parenting Plan Consultations: an Evaluative Mediation 

Alternative to Child Custody Evaluations” (2011) 49 Family Court Review 59 65. 
1101 De Jong “Child-focused Mediation” in Child Law in South Africa 116. 
1102 115. 
1103 115. 
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level of participation in terms of the proposed model. This is because an 

informal setting is less likely to make the child uncomfortable or scared as a 

court would. 

vii. Future-oriented:1104 Family mediation is not concerned with what has happened 

in the past, but how the family structure will function in the future. This 

characteristic speaks to the fifth level of participation in terms of the proposed 

model, which is in itself future-oriented.  

viii. A process that promotes the child’s best interests:1105 Section 9 of the 

Children’s Act and section 28(2) of the Constitution place an obligation on the 

mediator to ensure that parties involved in mediation place the interests of their 

child first.1106 Research has shown that mediated divorce related agreements 

are more advantageous for children than court orders.1107 

1 3  Types of mediation 

Schepard explains that mediators around the world do not agree on the theory and 

practice of mediation.1108 There are various forms of mediation that can be found on a 

spectrum ranging from facilitative to evaluative.1109 The difference between the various 

forms of mediation are typically more a matter of degree than of kind as most 

mediators combine techniques that belong to a number of forms of mediation.1110 The 

manner in which the mediator performs his or her function thus determines the type of 

mediation. In what follows, the different approaches to mediation will be evaluated in 

terms of the proposed model.  

1 3 1  Facilitative mediation 

Facilitative mediation employs techniques and strategies that facilitate 

negotiation.1111 Here, the mediator facilitates a process designed to aid the parties in 

negotiating an agreement.1112 The mediator’s opinions are irrelevant during this 

 
1104 De Jong “Child-focused Mediation” in Child Law in South Africa 116. 
1105 117. 
1106 117. 
1107 117. 
1108 Schepard Children, Courts and Custody 53. 
1109 53. 
1110 54. 
1111 53. 
1112 Brand, Steadman & Todd Commercial Mediation: A User’s Guide 22. 
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process.1113 This form of mediation is process oriented,1114 client-centred,1115 interest 

based,1116 and focusses on communication.1117 Based on the characteristics of 

facilitative mediation, it is argued that this approach lends itself to complying with level 

three of the proposed model. 

During this structured process, the mediator facilitates effective communication 

between parties to the mediation.1118 This entails parties sharing their views and 

concerns as well as truly listening to what the other parties’ share.1119 While the parties 

to the mediation are responsible for the content of the eventual agreement, the 

mediator’s focus is on the process itself.1120 

The facilitative mediator does not focus on legal issues, nor will they provide insight 

as to a probable outcome should the case go to trial.1121 Furthermore, it is not the 

mediator’s function to evaluate the parties’ suggestions and opinions.1122 

When it comes to facilitative mediation, is of the opinion that the mediator assumes 

that the parents are the best people to make decisions about their children.1123 This is 

problematic as parents do not necessarily believe that their children should be involved 

or that their views be considered. If is correct, facilitative mediation does not 

necessarily guarantee the child’s right to participation. This poses a risk, as this right 

can therefore be completely disregarded in a context where decisions that will greatly 

impact the child’s life, will be made.  

1 3 2  Evaluative mediation 

In evaluative mediation the mediator is actively involved in the content of the 

proposed agreement and the issues at hand.1124 To this end, the mediator is usually 

 
1113 Brand, Steadman & Todd Commercial Mediation: A User’s Guide 22. 
1114 J Folberg, A Milne & P Salem Divorce and Family Mediation: Models, Techniques and Applications 

(2004) 32. 
1115 32. 
1116 33. 
1117 33. 
1118 K Salminen “Mediation and the Best Interest of the Child from the Child Law Perspective” in A 

Nylund, K Ervasti & L Adrian (eds) Nordic Mediation Research (2018) 209 214. 
1119 215. 
1120 215. 
1121 215 
1122 215. 
1123 215.  
1124 Brand, Steadman & Todd Commercial Mediation: A User’s Guide 22. 
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an expert in the relevant field, in this case, family law.1125 The evaluative mediator 

therefore has two main roles: facilitating the process itself and evaluating the content 

of the proposed agreement,1126 for example, the content of a parenting plan.  

During this evaluative process, the mediator provides the parties with relevant 

information.1127 This type of mediation can ensure that the child’s right to participation 

is not ignored,1128 and automatically creates an opportunity for the child to share his 

or her views and thus reach the second level of participation in terms of the proposed 

model.  This statement rings true when a mediator informs parents of their children’s 

right to participation and facilitates the process in a way that is conducive to children’s 

participation. The mediator can also determine to what extent the parents are 

supporting or realising the child’s rights and direct their focus back to the child.1129  

Evaluative mediation requires that the mediator gets “knee deep in the content of 

the matter at hand”.1130 The mediator must predict the outcome of the matter should it 

go to trial, propose various solutions, and assess every party’s various strengths and 

weaknesses.1131 This model assumes that the mediator is able and equipped to not 

only facilitate the process of mediation, but also evaluate the contents of the proposed 

agreement.1132 The parties thus have the advantage of having knowledge and 

experience that they themselves do not have, being implemented in the 

agreement.1133  

There are, however, also concerns with this form of mediation. Critics warn that the 

involvement of the mediator may define the issue at hand too narrowly.1134 This is 

because what the family deems relevant and what the mediator focusses on, is not 

necessarily the same.1135 Furthermore, there is the possibility that the mediator does 

 
1125 Brand, Steadman & Todd Commercial Mediation: A User’s Guide 22. 
1126 Salminen “Mediation and the Best Interest of the Child from the Child Law Perspective” in Nordic 

Mediation Research 217. 
1127 217. 
1128 217. 
1129 218. 
1130 Folberg, Milne & Salem Divorce and Family Mediation 73. 
1131 217. 
1132 Salminen “Mediation and the Best Interest of the Child from the Child Law Perspective” in Nordic 

Mediation Research 217. 
1133 Folberg, Milne & Salem Divorce and Family Mediation 73.   
1134 73. 
1135 Salminen “Mediation and the Best Interest of the Child from the Child Law Perspective” in Nordic 

Mediation Research 218. 
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not have enough knowledge and experience in the field of family mediation and does 

not accurately evaluate the situation.  

It is argued that evaluative mediation is the most suitable form of mediation where 

children are involved. It is further argued that suitably equipped family mediators will 

better be able to realise a child’s right to participation by employing evaluative 

techniques, rather than only playing a facilitative role. Based on the child’s opportunity 

to share his or her views as well as the child-friendly, age-appropriate and sensitive 

space created by the trained and experienced mediator, the child’s participation can 

reach at least the third level in terms of the proposed model.  

1 4  Advantages of family mediation 

Family mediation lends itself to creating a child-friendly, age-appropriate, and 

sensitive space for the child to share his or her views. This is an environment that is 

conducive to achieving level three of the proposed model.  

1 4 1  Advantageous to children involved 

Settlement agreements reached by means of mediation have proven to be much 

more advantageous to children than those arrangements made by court order.1136 The 

employment of responsible conflict management provides children with a greater 

chance to ease into the restructuring of their family.1137  

It is common for parents to struggle to separate their own interests from those of 

their children.1138 Mediation encourages parents to keep their children’s interests as 

the top priority.1139 Mediation is also connected to less co-parenting conflict as well as 

increased flexibility in respect of the exercising of the care arrangements, compared 

to litigation.1140 It goes without saying that a lower level of conflict is beneficial to 

children. 

 
1136 De Jong (2005) THRHR 98. 
1137 MJ Schoffer “Bringing Children to the Mediation Table: Defining a Child’s Best Interest in Divorce 

Mediation” (2005) 43 Family Court Review 323 323. 
1138 De Jong (2008) TSAR 785. 
1139 785. Also see: De Jong “Child-focused Mediation” Child Law in South Africa 117. 
1140 Pickar & Kahn (2011) Family Court Review 59. 
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1 4 2  Higher compliance 

One of the goals of mediation is for parties to reach an agreement.1141 Mediated 

agreements are usually sustainable.1142 This is particularly important when 

considering the low levels of compliance with court orders pertaining to divorce and 

related proceedings globally.1143 It seems that parties are more likely to stick to the 

agreement reached when they themselves are involved in drafting the terms of the 

agreement.1144 Higher levels of compliance also leads to lower levels of the matter 

being mediated or litigated once again.1145  

1 4 3  Less conflict 

It is argued that the remarkably lower levels of conflict1146 involved in mediation as 

opposed to litigation are the most significant advantage that mediation has to offer, 

especially for children. Mediation creates a space for family members to share their 

views and discuss the issues at hand while the mediator keeps their engagement 

relevant and on track.1147  

The reduced amount of conflict can be attributed to, amongst other things, the 

improvement in parties’ communication.1148 This is as a result of the mediator’s 

facilitative role and the type of space that the process of mediation creates.1149  

1 4 4  Cost and time effective 

Mediation tends to be cheaper and more promptly resolved than litigation.1150 As a 

result, the process is also more accessible.1151 Nonetheless, it should be noted that 

court ordered mediation tends to be concluded quicker than private mediation.1152 

 
1141 Van Zyl Alternative Dispute Resolution in the Best Interest of the Child 225. 
1142 E Ryrstedt “Mediation Regarding Children – is the Result Always in the Best Interest of the Child? 

A View from Sweden” (2012) 26 Int J Law Policy Fam 220 227. 
1143 226. 
1144 227. 
1145 227. 
1146 Schepard Children, Courts and Custody 63.  
1147 63. 
1148 Van Zyl Alternative Dispute Resolution in the Best Interest of the Child 222. 
1149 225. 
1150 De Jong (2005) THRHR 97. 
1151 97. 
1152 Van Zyl Alternative Dispute Resolution in the Best Interest of the Child 231. 
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Although private mediation is usually cheaper than litigation, it is not always the case. 

It does however reduce the government’s costs as one less case is heard in court.1153 

1 5  Suitability of family mediation 

Van Zyl describes mediation as “particularly appropriate in family disputes”.1154 This 

is because mediation addresses the complexity of the dissolution and reshuffling of 

family structures and dynamics. It is important to remember that, while divorce brings 

an end to the marriage, it does not terminate the couple’s role as their children’s 

parents.1155 It is argued that, as a future-oriented process,1156 mediation attempts to 

preserve and foster family relationships, civilized communication and co-parenting 

relationships.  

South African courts have given their judicial stamp of approval to family mediation 

in various cases over the years. In 2003, the Court in Van den Berg v Le Roux1157 

ordered that the parents of a 9-year-old child may only approach a court after 

attempting mediation.1158 The case dealt with the variation of a care order subsequent 

to her parents’ divorce.1159  

In 2010, Brassey AJ explained in MB v NB1160 that mediation is suitable when it 

comes to family disputes.1161 This divorce matter included various matters such the 

defendant’s alleged obligation to finance his son’s private school education 

subsequent to his divorce from the plaintiff.1162 Brassey AJ further explained that, had 

the matter been mediated, the parties involved “would have had ample scope for an 

informed, but informal debate” on the relevant issues.1163 The judge carried on to say 

that mediation would have saved time as well as money, and that “an overall solution 

 
1153 Van Zyl Alternative Dispute Resolution in the Best Interest of the Child 235. 
1154 237. 
1155 238. 
1156 De Jong “Child-focused Mediation” in Child Law in South Africa 116. 
1157 [2003] 3 ALL SA 599 (NC) 
1158 Para 36. 
1159 Para 1. 
1160 2010 3 220 (SGHC).  
1161 Para 52. 
1162 Para 13. 
1163 Para 58. 
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would have been reached”.1164 Unfortunately, the parties’ legal teams failed to serve 

the interests of their clients by not suggesting that the matter rather be mediated.1165  

More recently in 2018, the Court in KM v CM1166 explained its disappointment in the 

parties’ decision to litigate without attempting mediation. Here, the Court mentioned 

that the children were “definitely not” the beneficiaries of the litigation.1167 This 

comment once again illustrates the negative impact that litigation can have on children.  

Despite the general suitability of mediation in family disputes, there are some 

circumstances that render the use of mediation less appropriate. Van Zyl suggests a 

screening procedure to determine whether mediation is a viable option for families.1168 

Situations to carefully consider include: 

(i) Where there is a risk of family violence or abuse;1169  

(ii) Where there is a significant power imbalance between the parties;1170 

(iii) In high-level conflict cases;1171 

(iv) Where mental health, drug or alcohol problems are involved;1172 

(v) Where the legal issues involved are extremely complex;1173 

(vi) Where the formal disclosure and admissibility is important as there are large 

estates involved;1174 

(vii) Where either or both parents are completely unwilling to participate in the 

mediation process.1175 It must however be noted that mediation can also be 

successful in cases where one or both parties are ordered to mandatory 

mediation.1176 

 
1164 MB v NB 2010 3 220 (SGHC) para 58. 
1165 Para 59. The latter could possibly become a less common phenomenon as a result of the recent 

introduction of Rule 41A which will be discussed under section 2 1 2 below.  
1166 2018 JDR 0093 (GJ). 
1167 Para 26. 
1168 Van Zyl Alternative Dispute Resolution in the Best Interest of the Child 250. 
1169 234. There are however those who argue that the any presence of family abuse does not render 

the use of mediation unsuitable. See J Pearson “Ten Myths about Family Law” (1993) 27 Family 
Law Quarterly 279 288. 

1170 De Jong “Child-focused Mediation” in Child Law in South Africa 118 ; Van Zyl Alternative Dispute 
Resolution in the Best Interest of the Child 226. 

1171 226. 
1172 De Jong “Child-focused Mediation” in Child Law in South Africa 118. 
1173 118. 
1174 118 
1175 118. 
1176 Pearson (1993) Family Law Quarterly 286-287. 
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2   Child focused mediation 

Based on the suitability and advantages of family mediation, it is not surprising that 

courts as well as the Legislature have started to promote or even mandate mediation 

in some cases that relate to families.1177  

2 1  Mandatory mediation 

2 1 1  Children’s Act 

The Children’s Act emphasises the importance of an alternative approach to the 

resolution of child-centred disputes.1178 Section 6(4)(a) of the Act stipulates that: “in 

any matter concerning a child an approach which is conducive to conciliation and 

problem-solving should be followed and a confrontational approach should be 

avoided”.  

Apart from demanding a problem-solving and conciliation-focused approached to 

dealing with matters that concern children, the Act also explicitly mandates mediation 

in specific circumstances, such as the parental responsibilities of unmarried fathers 

and the contents of parenting plans. In this regard, section 21(3)(a) of the Children’s 

Act stipulates:  

If there is a dispute between the biological father referred to in subsection (1) and the 
biological mother of a child with regard to the fulfilment by that father of the conditions set 
out in subsection (1) (a) or (b), the matter must be referred for mediation to a family 
advocate, social worker, social service professional or other suitably qualified person.1179  

Furthermore, subsection (b) grants any party to the mediation the right to have the 

outcome of said mediation reviewed by a court. Section 33(4) of the same Act 

mandates parties who do not agree on the contents of a parenting plan to engage in 

mediation facilitated by a social worker or other qualified person. In the alternative, 

parties can consult a family advocate, psychologist, or social worker. While it is unclear 

who “any party” refers to. If it includes the child, it means that a child has the right to 

appeal a decision made during mediation or the contents of a parenting plan. Should 

this be the case, legal representation will have to be appointed to assist the child in 

their appeal.1180  

 
1177 De Jong “Child-focused Mediation” in Child Law in South Africa 112. 
1178 112. 
1179 Own emphasis. 
1180 Legal representation as a means to facilitate effective participation is discussed in Chapter 3. 
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The provisions of the Act make it clear that parties involved may not approach a 

court before turning to mediation as alternative method to resolve the dispute at 

hand.1181 The hope is that a neutral third party, the mediator, will facilitate the informal 

and private reaching of an agreement that renders it unnecessary for parties to take 

the matter to court.1182 Schepard emphasises that mandatory mediation does not imply 

that parents are forced to agree to anything.1183 It simply means that they must attend 

the mediation session.1184  

De Jong recommends that the mediator issue a certificate as proof of the parties’ 

attendance of the mediation session.1185 This recommendation is in line with the 

Australian family law system.1186 It should be noted that this certificate is not a 

requirement where there is family violence or abuse.1187 

2 1 2  Rule 41A of the Uniform Rules of Court (Rule 41A) 

A significant rule, rule 41A, was inserted in the Uniform Rules of Court in February 

of 2020. This rule became operational in March of 2020 and requires that the legal 

representative of each client declare whether their client agrees to or opposes the 

referral of the relevant action or application to mediation.1188 The prescribed form 

(Form 27) must also include the party’s reasons for agreeing or opposing to 

mediation.1189  

The effect of the insertion of this rule is that parties and, specifically their legal 

representatives, are forced to consider mediation as an option before approaching a 

court. Form 27 (Notice of Agreement or Opposition to Mediation) must accompany any 

Summons or Combined Summons (in the case of an action) or notice of motion (in the 

case of an application) in the High Court.1190 The Defendant or Respondent must serve 

the same notice on the Plaintiff or Applicant any time before serving a Notice of 

 
1181 M De Jong “Opportunities for Mediation in the New Children’s Act 38 of 2005” (2008) 71 THRHR 

630 632. 
1182 632. 
1183 Schepard Children, Courts and Custody. 
1184 59. 
1185 De Jong (2004) THRHR 633. 
1186 See Chapter 4. 
1187 De Jong (2004) THRHR 633. See s 60(I)(9) of the Family Law Act for a list of circumstances where 

a certificate is not required. 
1188 Rule 41A(1)(a) of the Rules Board for Courts of Law 107 of 1985. 
1189 Rule 41A(1)(c). 
1190 Rule 41A(1)(a). 

Stellenbosch University https://scholar.sun.ac.za



161 

 

Intention to Defend or Notice of Intention to Oppose.1191 A Judge or Case Management 

Judge in terms of rule 37A1192 may, at any stage before judgment has been handed 

down, direct the parties to consider to refer the dispute to mediation.1193 

A Judge, or a Case Management Judge referred to in rule 37A or the court may at 

any stage before judgment direct the parties to consider referral of dispute to 

mediation, whereupon the parties may agree to refer the dispute to mediation. Where 

parties agree to mediation, parties shall then deliver a joint signed minute indicating 

their wish to mediate the matter,1194 and, before the commencement of mediation, 

enter into an agreement to mediate.1195 Mediation must be completed after 30 days 

after the joint minute was signed.1196  

In terms of the costs of mediation, the parties are responsible for equal parts of the 

costs of the mediation.1197 When considering a costs order, the Court may have regard 

of the notices that were delivered in terms of this rule.1198 It is hopefully anticipated that 

courts will use costs orders to illustrate their disapproval of legal representatives who 

do not encourage or at least properly consider mediation. This has been done even 

before the introduction of Rule 41A, in the case of MB v NB1199 where the Court capped 

the fees that the legal representatives could recover from their own clients due to their 

failure to even consider mediation.1200 

It should be emphasised that, while the insertion of Rule 41A is undoubtedly a step 

towards mediation and away from the adversarial process, it does not place an 

obligation upon parties to mediate, but simply an instruction to consider mediation. 

Furthermore, where couples who are in the process of divorcing, agree to mediation, 

there is no obligation to include children in the process as the rule is not specific to 

 
1191 Rule 41A(2)(b) of the Rules Board for Courts of Law 107 of 1985.. 
1192 A case management Judge in terms of Rule 37A is a Judge allocated to facilitate certain pre-trial 

gatherings between parties. This is not the same Judge that will eventually hear the case when it 
goes to trial.  

1193 Rule 41A(3)(b)  
1194 Rule 41A(4)(a). 
1195 Rule 41A(4)(b). 
1196 Rule 41A(4)(d). 
1197 Rule 41A(9)(a). 
1198 Rule 41A(9)(b). 
1199 2010 3 SA 220 (GSJ). 
1200 Para 7. 
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divorce and makes no reference to the inclusion of children or their views. This means 

that a child’s participation can be considered completely irrelevant in such a case.  

2 2  Court ordered mediation 

The Children’s Act grants the Children’s Court the discretion to order parties to 

attend mediation. In terms of section 49(1), the court may, before deciding on an issue, 

order a lay forum that includes mediation by a suitable person.1201 Before making such 

an order, the court must consider the vulnerability of the child,1202 whether the child is 

able to participate,1203 the power dynamics within the family,1204 as well as the nature 

of any allegations made relevant to the matter.1205 The fact that the court must consider 

whether the child is able to participate, presupposes that children can participate in 

court ordered mediation. It is argued that, where children are able and willing, they 

should participate in court mandated mediation.  

Similarly, in terms of section 70 of the Children’s Act, the Children’s Court may order 

a family group conference1206 that will be facilitated by a suitably qualified mediator 

appointed by the children’s court.1207 Here, the goal is that the family finds solutions 

for problems that involve the child themselves.1208  

Section 69 of the Children’s Act regulates pre-hearing conferences. In contested 

divorce cases that involve children, the court may order a pre-hearing conference.1209 

The aim of such a conference is to facilitate mediation between parties,1210 to settle 

disputes where possible1211 and to define issues to be decided on by the Children’s 

Court.1212 

Significantly, pre-hearing conferences are not an option where there are allegations 

of any form of abuse of the child.1213 Furthermore, the child around whom the issue is 

 
1201 In terms of s 49(1) of the Children’s Act a suitable person includes a”family advocate, social worker, 

social service professional or other suitably qualified person” 
1202 S 49(2)(a).  
1203 S 49(2)(b). 
1204 S 49(2)(c). 
1205 S 49(2)(d). 
1206 S 70(1). 
1207 S 70(2). 
1208 S 70(1). 
1209 S 69(1). 
1210 S 69(1)(a). 
1211 S 69(1)(b) 
1212 S 69(1)(c).  
1213 S 69(2). 
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centred, may attend, and participate in the conference.1214 This is significant as the 

child is granted an opportunity to share his or her views, which means that their 

participation reaches at least the second level in terms of the proposed model.  This 

is, however, not the case if the Children’s Court decides that the child may not 

participate in the conference.1215 Nevertheless, it is argued that the formulation of 

section 69 makes a positive contribution to children’s participation, as it explicitly 

grants a child the right to participate, except where the court decides otherwise.  

Agreements reached during the abovementioned processes are recorded and 

considered by the Children’s Court if or when the matter proceeds to trial.1216 As with 

mandatory mediation, parties will likely need proof of their attendance of the ordered 

mediation.1217 Once again, De Jong recommends a system similar to the Australian 

use of certificates.1218 

3   Child-inclusive mediation 

A child’s right to participation in his or her parents’ divorce related proceedings has 

been established. It is argued that mediation is a suitable forumfor children to 

participate in the abovementioned proceedings.1219  Sapsonek comments that 

including children in mediation: 

“gives them a voice, it gives them rights, it gives them status, and mostly, it gives them a 
forum of asserting their personal and individual power. The implications of this are quite 
significant: implicit in the act of empowering children are the assumptions that children are 
to be heard, that their opinions are valid and valued, that they are esteemed as important 
persons along with their parents in the process of decision making, and that what they will 
say will have a bearing upon and may influence the final decisions that are to be made”.1220 

3 1  Why to include children 

Apart from potentially realising a child’s right to participation, there are various 

reasons to include a child in family mediation, such as the following: 

 
1214 S 69(3) of the Children’s Act. . 
1215 S 69(3).  
1216 De Jong (2004) THRHR 635. 
1217 635. 
1218 635. 
1219 De Jong “Child-focused Mediation” in Child Law in South Africa (2009) 124. 
1220 D Sapsonek “The value of children in mediation: a cross-cultueral perspective” (1991) Mediation 

Quarterly 325 331-332 as cited in De Jong “Child-focused Mediation” in Child Law in South 
Africa125. 
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(i) The mediator acts as a “nonaligned confidant” for the child during a difficult time 

in the child’s life.1221 This is significant as the feeling of having to “choose” 

between parents contributes to the negativity that children involved in traditional 

divorce litigation experience;1222 

(ii) Children feel that they are actually being listened to and that their voice 

matters;1223 

(iii) Parents are constantly reminded to focus their attention on the children and 

their needs;1224 

(iv) Being involved and realising that their voices are being heard usually reduces 

anxiety and feelings of uncertainty;1225 

(v) Children sharing their views educate parents on their children’s needs;1226 

(vi) Agreements where children were involved in the mediation process are 

connected to better compliance with the agreement.1227 

3 2  How to include children 

According to the Law Society of South Africa, how the child participates will depend 

on the facts of the case and the child’s best interests.1228 It is important to realise that 

children will, most likely, not be present during every minute of family mediation.1229 

This is not only as a result of various practical and logistical issues, but also informed 

by a motivation to, to some extent, protect children from the conflict between their 

parents.1230 It is for this reason that it is argued that the child not being present at every 

moment of the mediation does not have a negative impact on the level that the child’s 

participation can reach in terms of the proposed model.  

 
1221 Folberg, Milne & Salem Divorce and Family Mediation 157. 
1222 Bessner & Department of Justice Canada The Voice of the Child in Divorce Custody and Access 

Proceedings 32. 
1223 Folberg, Milne & Salem Divorce and Family Mediation 158; Pickar & Kahn (2011) Family Court 

Review 61. 
1224 Folberg, Milne & Salem Divorce and Family Mediation 158; De Jong “Child-focused Mediation” in 

Child Law in South Africa 129; De Jong (2008) TSAR 793. 
1225 Folberg, Milne & Salem Divorce and Family Mediation 158. 
1226 158. Pickar & Kahn (2011) Family Court Review 61. 
1227 Folberg, Milne & Salem Divorce and Family Mediation; Pickar & Kahn (2011) Family Court Review 

61. 
1228 LSSA Comments on the SALRC Issue Paper 31 Family Dispute 3. 
1229 De Jong “Child-focused Mediation” in Child Law in South Africa 126. 
1230 De Jong (2008) TSAR 791. 
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When including children in family mediation, it is important to explain to them why 

and how they will be included.1231 The mediator must assure children that they will not 

be expected to “choose” between their parents.1232 It is also important to explain to the 

parents that they should not behave or react in a way that will prevent the children 

from participating in the process.1233 Mediators should create an atmosphere where a 

child feels comfortable to participate.1234 They should also provide children with 

enough appropriate information to enable them to participate.1235 Doing all of the 

above will contribute to level three of the proposed model of measuring children’s 

participation.  

Children can be interviewed together with their siblings, individually or both.1236 It is 

important to interview the child at least once without their parents present.1237 Creating 

an opportunity for the child to share his or her views amounts to level two of the 

proposed model of measuring participation. When interviewing the child, the mediator 

will gain a sense of the child’s awareness of and attitude towards his or her parents’ 

divorce and the child’s preferences on various issues such as the amount of time the 

child wishes to spend with each parent.1238 By interviewing them early during the 

process, the mediator can integrate the child’s views into the negotiation between 

parents.1239 

Once an agreement has been reached, children should once again join the 

mediation.1240 Here, the mediator must explain the agreement to the children.1241 

Children can also help adding more detail to basic parenting arrangements.1242 By 

explaining the agreement to the children, the mediator facilitates participation at the 

fifth level of the proposed model of measuring participation.  

 
1231 De Jong “Child-focused Mediation” in Child Law in South Africa 126. 
1232 De Jong (2008) TSAR 791. 
1233 De Jong “Child-focused Mediation” in Child Law in South Africa 126. 
1234 Folberg, Milne & Salem Divorce and Family Mediation 162. 
1235 De Jong (2008) TSAR 792. 
1236 792. 
1237  De Jong “Child-focused Mediation” in Child Law in South Africa 126; Schoffer (2004) Family Court 

Review 326. 
1238 326. 
1239 J Mcintosh “Child Inclusive Divorce MediationReport on Qualitative Research Study” (2000) 18 

Mediation Quarterly 55 58. 
1240 Folberg, Milne & Salem Divorce and Family Mediation 161. 
1241 LSSA Comments on the SALRC Issue Paper 31 Family Dispute 3. 
1242 De Jong (2008) TSAR 792. 

Stellenbosch University https://scholar.sun.ac.za



166 

 

3 3  When not to include children 

It is important to keep in mind that there are certain circumstances where the 

decision to involve a child should be approached with extra caution. These 

circumstances include cases where:  

(i) The child does not want to participate in the proceedings;1243 

(ii) The child is too young to understand the process;1244 

(iii) There is a history of any form of abuse;1245  

(iv) It is clear that the child is being manipulated by one parent;1246 

(v) Parents are emotional to the point that it traumatises the child.1247 

While there are those who submit that children should not be involved where one 

or both parents do not want the children to be involved,1248 or where the parents have 

reached an agreement with which  they are both satisfied,1249 it is argued that neither 

of the abovementioned reasons justify excluding a child from participating in the 

mediation process. 

3 4  Successful family mediation 

Ryrstedt explains that successful family mediation involves parents finding a 

solution in which their child can thrive.1250 She further explains that mediation is 

successful if it produced an agreement that reflects the wishes of both parents as well 

as the best interests of the child.1251 In terms of the proposed model, this is equal to 

the fourth level of participation.  

It is argued that, when evaluating the success of mediation, one must make a 

distinction between the process of mediation and the outcome thereof. This is 

because, arguably, a process where all family members contributed ideas, 

communicated respectfully, and reduced the levels of conflict within the family, must 

be regarded as successful, even when the parties involved could not reach an 

 
1243 De Jong (2008) TSAR 790; Folberg, Milne & Salem Divorce and Family Mediation 160. 
1244 De Jong (2008) TSAR 790. 
1245 790. 
1246 793; Folberg,  Milne & Salem Divorce and Family Mediation 160. 
1247 De Jong (2008) TSAR 790. 
1248 Folberg, Milne & Salem Divorce and Family Mediation 160. 
1249 160. 
1250 Ryrstedt (2012) Int J Law Policy Fam 231. 
1251 221. 
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agreement. Furthermore, the process of family mediation can be successful from a 

children’s participation point of view, where the children effectively participated even if 

the outcome of the mediation might not have been successful. This argument is based 

on the notion that family mediation is about more than simply reaching an 

agreement.1252 

Where an agreement regarding the content of a parenting plan has been reached, 

the agreement may be reviewed.1253 Subsequently, the parenting plan may either be 

registered with a family advocate or made an order of court.1254 

There are various factors that influence the chances of mediation being successful. 

These factors include:  

(i) The parties’ attitudes toward the mediation;1255 

(ii) Strategic behaviour;1256 

(iii) The risk attached to what a court would order, should the matter be litigated;1257 

(iv) The parties’ abilities to carry the costs related to the mediation.1258 

3 5  Mediators facilitating child participation 

3 5 1  General 

In the same way that effective legal representation can lead to effective 

participation, the effectiveness of the mediator can have a great impact on the process 

as well as the outcome, and therefore the level that the child’s participation can reach 

in terms of the proposed model.  

To facilitate effective children’s participation, there are a number of things that 

mediators should do and skills that are crucial for their role. The mediator should: 

(i) Direct the focus of the discussion back to the children;1259 

 
1252 Ryrstedt (2012) Int J Law Policy Fam 221. 
1253 S 21(3) of the Children’s Act. 
1254 S 34(1)(b). See ss 34(2) and (3) for the requirements to register parenting plan or to have the 

parenting plan be made an order of court.  
1255 MS Melli, HS Erlanger & E Chambliss “The Process of Negotiation: An Exploratory Investigation in 

the Context of No-fault Divorce” (1988) 40 Rutgers Law Review 1133 1163. 
1256 RH Mnookin & L Kornhauser “Bargaining in the Shadow of the Law: The Case of Divorce” (1979) 

88 Yale LJ 950 972. 
1257 969. 
1258 971. 
1259 Folberg, Milne & Salem Divorce and Family Mediation 103. 
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(ii) Educate parents on communicating with each other and their children;1260 

(iii) Provide a neutral and safe space where family members can comfortably 

communicate with each other;1261 

(iv) Lay ground rules for respectful and effective communication;1262 

(v) Employ the assistance of other professionals such as psychologists and 

contact law enforcement if necessary;1263 

(vi) Have excellent listening skills, as well as the ability to effectively formulate and 

communicate questions;1264 

(vii) Have knowledge and experience in the field of family law, especially divorce 

and custody issues.1265 

Those who are against including children in mediation are mostly motivated by the 

fear the mediators are not equipped to work with children.1266 It is argued that proper 

training, regulation and accreditation is the “path to public assistance”.1267 Without it, 

it is difficult to enforce ethical and professional standards.1268 The absence of 

certification and regulation also leads to a lack of control over mediation training.1269 It 

goes without saying that mediators who wish to work with families and children require 

more extensive training. 

3 5 2  Accreditation 

Formal accreditation of a mediator confirms that the proposed mediator possesses 

the minimum required training and experience necessary to perform their functions.1270 

The process involves an independent body or organisation that sets certain standards 

for accreditation and continuously monitors the person’s compliance with these 

standards.1271 Accreditation in the context of family mediation is thus a formal 

 
1260 Folberg, Milne & Salem Divorce and Family Mediation 103. 
1261 Van Zyl Alternative Dispute Resolution in the Best Interests of the Child 110. 
1262 116. 
1263 114-115. 
1264 WMA Spruyt Kompleksiteit en Bemiddeling: ‘n Model vir die Ontwerp van Gepaste Regulering LLD 

thesis, Stellenbosch University (2017) 169. 
1265 Pickar & Kahn (2011) Family Court Review 60. 
1266 16. 
1267 Folberg, Milne & Salem Divorce and Family Mediation 18. 
1268 18. 
1269 18. 
1270 Spruyt Kompleksiteit en Bemiddeling: ‘n Model vir die Ontwerp van Gepaste Regulering 170. 
1271 170. 
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acknowledgement that a certain person, the mediator, is equipped to facilitate 

mediation between family members.1272 

Rule 86 of the Magistrates’ Court Rules currently regulates the accreditation of 

mediators in general. In terms of this rule, anyone applying for accreditation as 

mediator must complete 40 hours of theoretical and practical training. The theoretical 

training will include, amongst other things, basic civil procedure,1273 the role of the 

mediator,1274 conflict management,1275 decision-making,1276 neutrality1277 and 

communication.1278 Although these focus areas are relevant to family mediation, 

prospective mediators receive no training in the field of family law.  

The National Accreditation Board for Family Mediators (hereafter “NABFAM”) 

attempts to address the need for the regulation of specifically family mediators 

nationwide.1279 To be accredited by NABFAM, applicants must, apart from general 

mediation training, receive training in the area of family law (including maintenance, 

divorce of parents) for 12 hours as well as mental health (psychology in the divorce of 

parents, developmental psychology, and step-parenting), also for 12 hours.  

4   Evaluating mediation as model 

It is clear that many of the advantages of family mediation directly juxtaposes and 

address the negative aspects of traditional divorce litigation.1280 Evaluative mediation 

offers various solutions to the problems that children face when confronted with their 

parents’ divorce and related proceedings and is arguably the most suitable form of 

mediation where children are involved.1281  

Where the family mediator is a properly trained and qualified mediator with 

experience with working with children and the child is involved in the mediation, the 

child’s participation can reach the third level of the proposed model. Whether the 

child’s participation will reach level four of the proposed model depends on the extent 

 
1272 Spruyt Kompleksiteit en Bemiddeling: ‘n Model vir die Ontwerp van Gepaste Regulering 171. 
1273 i. 
1274 iii. 
1275 vi. 
1276 vii. 
1277 xiii. 
1278 viii. 
1279 For more information on NABFAM, visit http://nabfam.co.za/.  
1280 See section 1 4.  
1281 See section 1 3 2.  
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to which the parents consider and implement the child’s views in the decisions they 

make. Reaching level five entails the mediator facilitating a conversation in which they 

explain the reasons for the decision as well as any future options to the child. The 

challenge is therefore, as with other methods discussed throughout this thesis, that 

there are a number of subjective factors that have the potential to greatly impact the 

level of participation that family mediation can reach. 

De Jong convincingly argues for child informed and focused mediation which can 

address the concerns noted in the discussion above.1282 De Jong contends that child-

inclusive mediation “literally addresses all the risk factors prevalent at divorce and 

provides for better integration of children’s voices in the process”.1283The author 

explains that voluntary family mediation is an under uitlised process that should be made 

mandatory as first step in formal divorce proceedings.1284  

5   Conclusion 

This chapter has investigated and measured the characteristics, different types, 

advantages, and suitability of family mediation to determine whether it is capable of 

facilitiating effective children’s participation while addressing the shortcomings of the 

methods explored and measured in chapters 3 and 4.  

It has been found that evaluative mediation is, in contrast to facilitative mediation, 

the preferable method in relation to facilitating effective child’s participation. This is 

because a facilitative mediator does not necessarily involve a child in the mediation 

process whatsoever, which means that no opportunity for the child to share his or her 

views (level two) is created.  

Still, when it comes to evaluative mediation where the mediator engages with the 

content of the discussion to a much greater level, it can only be said with certainty that 

the child’s participation can reach the fourth level in terms of the proposed model. This 

is because reaching level four will necessitate that the child’s parents truly consider 

and implement his or her views in their ultimate decisions. Should that be the case, 

the mediator can facilitate the process of explaining the decision and further options 

 
1282 M de Jong “Suggestions for a Divorce Process Truly in the Best Interests of Children” (1) 81 THRHR 48 
(2018), M de Jong “Suggestions for a Divorce Process Truly in the Best Interests of Children” (2) 81 THRHR 179 
(2018). 
1283 De Jong Suggestions for a Divorce Process Truly in the Best Inteterests of Children (1) 64. 
1284 62.  
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to the child, which can lead to the child’s participation reaching the fifth level in terms 

of the proposed model.  

Investigating and measuring the abovementioned proved to be a disappointing task 

in some respects. While it is still argued that family mediation is better suited to the 

family situation than traditional divorce litigation, it has become clear that, just like with 

the various other methods of realising the same right, there are too many subjective 

factors that influences the level that a child’s participation can reach in terms of the 

proposed model.  
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Chapter 6: 

Conclusion and recommendations 

 

1   Overview of research 

Chapter 2 established that, in line with article 12 of the UNCRC, article 4 of the 

ACRWC, as well as various pieces of South African legislation, a child has a right to 

participate in matters that affect him or her.1285 This chapter also investigated various 

methods of measuring children’s participation and based thereupon, proposed a new 

model of measuring children’s participation.1286  

Chapter 3 employed the model above to measure various forms of 

representation1287 and direct participation1288 available to children in South Africa. The 

chapter showed that a child’s right to participation can be realised either by 

representation or by the child participating directly.  

Measuring sources of statutory legal representation in terms of the proposed model 

for children’s participation emphasised the significance of effective legal 

representation.1289 A statutory legal representative’s mandate is to represent and argue 

the child’s wishes. Therefore, the mere appointment of a statutory legal representative 

reaches level two of the proposed model. However, effective legal representation 

leads to the child’s participation reaching the third level of participation. Reaching level 

four depends on the presiding officer, and level five on either the presiding officer or 

the legal representative, or both of the aforementioned. 

A curator ad litem (common law representative) is tasked with the role of assisting 

the court and protecting the child’s best interests.1290 Because a curator ad litem has a 

discretion to obtain the child’s views, the appointment of such does not guarantee that 

the child’s participation will reach level two. However, if the curator ad litem chooses 

to obtain the child’s wishes, the child’s participation can reach level three in terms of 

 
1285 See Chapter 2, sections 3 1 & 3 2.  
1286 See Chapter 2, section 4 5. 
1287 See Chapter 3, sections 2 1 & 2 2. 
1288 See Chapter 3, section 2 3.  
1289 See Chapter 3, section 2 1 1 5. 
1290 See Chapter 3, section 2 1 2.  
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the proposed model. Reaching level four will depend on the effectiveness of the 

curator ad litem. Reaching levels four and five of the proposed model depends on the 

same factors as statutory legal representation.  

This chapter also investigated other forms of representation that do not involve legal 

representation, such as the family advocate.1291 The family advocate is appointed to 

remain neutral and make recommendations to the court after considering all relevant 

information. The family advocate has no obligation to obtain the child’s views which 

means that the involvement of the family advocate does not necessarily lead to the 

child’s participation reaching level two. Where they do obtain the child’s views, the 

child’s participation reaches the second level of participation. Reaching the third, fourth 

and fifth level will depend on the same factors as in the cases of the curator ad litem 

and statutory legal representation. 

Other professionals conveying a child’s views to the court are the most common 

way in which children’s views are shared in family law litigation.1292 Children can also 

experience consulting with these professionals as highly intrusive. Where 

professionals do obtain children’s views, the participation can reach level two of the 

proposed model. Reaching higher levels will be determined by the same factors as 

above.  

The first form of direct participation evaluated in this chapter is the judicial 

interview.1293 This practice automatically realises a child’s right to participation at level 

two, which can easily be elevated to level four. Unfortunately, the child-friendliness of 

the process therefore poses a significant threat to the level that the child’s participation 

can reach.  

The second form of direct participation is children initiating court proceedings.1294 As 

with challenging or joining court proceedings,1295 the child’s participation will reach at 

least the third level of the proposed model. This is because the child’s views will be 

canvassed in the papers that are filed at court. Reaching level four will greatly depend 

on the presiding officer. There is a great chance of the child’s participation reaching 

 
1291 See Chapter 3, section 2 2 1.  
1292 See Chapter 3, section 2 2 2. 
1293 See Chapter 3, section 3 1.  
1294 See Chapter 3, section 3 2.  
1295 See Chapter 3, section 3 3.  
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level five of the proposed model, as they will be cited as parties to the proceedings 

and therefore automatically enjoy the right appeal or take the decision on review. While 

these three models immediately offer the child access to higher levels of participation, 

the child friendliness of the processes poses a great threat. The same can be said 

about the fifth method, where a child acts as witness in their parents’ divorce related 

proceedings.  

This chapter revealed that, despite the major effect that divorce and divorce related 

proceedings have on children, a child’s right to participation, in the divorce related 

proceedings of his or her parents, is not always realised. The chapter also highlighted 

the importance of effective legal representation and the need for an approach or even 

an alternative model that realises a child’s right to participation.  

Chapter 4 engaged in a comparative study, contrasting the South African legal 

position with that of Australia and employing the same proposed model to measure 

the levels that children’s participation can reach. The Family Law Act renders it clear 

that the Australian family law system favours alternative methods of resolving family 

disputes over traditional divorce litigation. While this is significant in that it recognises 

the potentially detrimental effects that traditional family litigation can have on children, 

alternatives to traditional litigation do not necessarily lead to child’s participation.  

This chapter evaluated Family Relationship Centres as well as the Child 

Responsive Programme.1296 It was established that FRCs have the potential to fulfil a 

child’s right to participation to at least level three of the proposed model in 

circumstances where the FRC practitioner chooses to involve the child in the process. 

The Child Responsive Programme does not face the same challenge, as family 

consultants have an obligation to obtain the child’s views where the child chooses to 

share them, and to report these views to court.  

The Less Adversarial Trial judge has the discretion to choose to involve the child in 

the process.1297 This means that this method does not necessarily grant the child the 

opportunity to share his or her views whatsoever. Still, the method has the potential 

to, in some limited cases, reach level five.  

 
1296 See Chapter 4, section 4 1. 
1297 See Chapter 4, section 5 1. 
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The Child’s Independent Lawyer facilitates the child’s participation to at least the 

third level in terms of the proposed model in cases where the ICL does indeed meet 

with the child.1298 A case guardian compiles a family report to share with the court.1299 

Unfortunately, this report does not have to contain the child’s views. Where the report 

does contain the child’s views, the child’s participation reaches at least level three of 

the proposed model. While reaching level four will depend on the judge, it is unlikely 

that the child’s participation will reach the fifth level as it is not part of the case 

guardian’s mandate to engage with the child after any decisions have been made.  

The family consultant compiles a report to assist the court in making a decision in 

the child’s interests.1300 Unfortunately, the family consultant is under no obligation to 

obtain the child’s views. If the family consultant does obtain the child’s views, the 

child’s participation can reach the second level of the proposed model. While the child 

sharing his or her views with a family consultant will automatically reach the second 

level of participation in terms of the proposed model, the family consultant does not 

necessarily have to obtain the child’s views. This is something that can render the 

child’s participation irrelevant.  

In terms of direct participation, this chapter explored the practices of judicial 

interview,1301 a child acting as a witness,1302 a child being joined as a party to the 

proceedings,1303 and a child appealing the decision that so deeply impacts their life.1304 

The chapter illustrated that while there are various subjective factors that impact the 

level that a child’s participation can reach, the four forms of direct participation can 

only reach the second level of the proposed model with absolute certainty. This is 

mainly because of the threats that a court poses to level three of the proposed model.  

Finally, Chapter 5 analysed mediation as a model to realise a child’s participation. 

Measuring a child’s level of participation in terms of the proposed model is somewhat 

disappointing. This is because, while mediation as a model addresses various of the 

concerns and negative aspects relating to traditional divorce litigation, as was pointed 

 
1298 See Chapter 4, section 5 2 1. 
1299 See Chapter 4, section 5 3. 
1300 See Chapter 4, section 5 4.  
1301 See Chapter 4, section 5 5 1. 
1302 See Chapter 4, section 5 5 2. 
1303 See Chapter 4, section 5 5 3. 
1304 See Chapter 4, section 5 5 4. 
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out in the discussion of the advantages of mediation,1305  the level of the child’s 

participation depends, to a large extent, on the approach of the mediator as well as 

the child-specific knowledge and expertise of the mediator.  

2   Recommendations 

In light of the research, it is recommended that the Legislature attend to making 

amendments that explicitly require a child’s views to be  given due weight and 

consideration in a matter that impacts him or her, such as his or her parents’ divorce 

related proceedings.1306 It is furthermore recommended that presiding officers receive 

training in the area of children’s participation. It is also recommended that presiding 

officers, before granting a decree of divorce in unopposed divorces, require that the 

child’s views be canvassed in court by means of a report compiled by a trained 

professional. It is also recommended that the Office of the Family Advocate in South 

Africa launch programmes in line with Australia’s family-oriented programmes such as 

the Child Responsive Programme. Finally, it is recommended that greater emphasis 

be placed on providing children with separate legal representation and that these legal 

representatives receive special training to enable them to facilitate effective children’s 

participation. Such training should include training on children’s rights, basic child 

psychology and effective communication with children dependant on their age and 

level of maturity.   

3   Proposed further research 

Based on the findings of the thesis, as well as the limitations set out in Chapter 

1,1307 it is recommended that further empirical research be conducted in order to 

determine to what extent a child’s right to participation is realised in the context of 

divorce.  

4  Concluding remarks 

Guided by the primary and secondary hypothesis, this research demonstrated that 

a child’s right to participation in their parents’ divorce related proceedings is currently 

 
1305 See Chapter 5, section 1 4. 
1306 In this regard, see SALRC Alternative Dispute Resolution in Family Matters (2019) and in particular 

clause 7 of the Draft Family Dispute Resolution Bill 2020 contained in Chapter 11 of the SALRC 
report. .  

1307 See Chapter 1, section 5.  
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not sufficiently realised in South Africa. This thesis has however illustrated that, while 

mediation addresses various negative aspects relating to traditional litigation, 

mediation as model does not necessarily offer the ideal solution. 
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