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Abstract
The United Nations Convention against Transnational Organised Crime (“Palermo Convention”) and the
Protocols thereto aim to prevent and combat the international phenomena collectively known as organised
crime. Specifically, the Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially
Women and Children obliges South Africa, as United Nations (“UN”) member that has ratified the Palermo
Convention and a number of other international treaties, to promulgate legislation explicitly dealing with
the prevention and combating of trafficking in persons. Consequently, the Prevention and Combating of
Trafficking in Persons Act 7 of 2013 (“the Trafficking Act”) was promulgated by the national legislature on
29 July 2013 and has come into operation on 9 August 2015. The Trafficking Act creates the statutory
crime of trafficking in persons along with different other punishable acts in order to combat trafficking in
persons. This definition is compared to that the prescribed conduct which South Africa is internationally
obliged to criminalise. Prior to the enactment of the Trafficking Act, South Africa lacked specific legislation
criminalising crimes of trafficking in persons. However, South Africa utilised the existing common and
statutory law offences, which included certain interim trafficking measures in prosecution of human
trafficking. This study compares the South African legal framework, consisting of both the Trafficking Act
position and the pre-existing legal resources, with the international obligations in terms of the Convention
and Palermo Protocol in order to ascertain whether South Africa meets the three international obligations
of, firstly, the criminalisation of certain prescribed conduct, secondly, victim protection and assistance and,
thirdly, the prevention and combat of trafficking in persons. This study focuses on analysing the compliance
of South Africa’s trafficking definition with the international offence. The mens rea required internationally
is discussed and compared to the mens rea required by the Trafficking Act. This study draws the
conclusion that although the Trafficking Act definition and further provisions predominantly satisfy the
international requirements, certain unacceptable lacunae exist in the law. The failure to waive the
requirement of the prohibited means in respect of child trafficking as well as the neglect to effect the
provisions in respect of foreign victims of trafficking are material defects that must be addressed.
Recommendations to remedy the legislative flaws are consequently made in order to strengthen South
Africa’s international compliance.
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Abstrak
Die Verenigde Nasies se Verdrag teen Transnasionale Georganiseerde Misdaad en die protokolle daartoe
het as doel om internasionale misdaadverskynsels te voorkom. Die Protokol teen Mensehandel (“Palermo
Protokol”) is deur Suid-Afrika bekragtig en, sodoende, is Suid-Afrika verbonde tot sekere internasionale
verpligtinge in die bestry van mensehandel. Die Palermo Protokol verplig Suid-Afrika, ondermeer, om
omvattende wetgewing in die voorkoming en bestryding van mensehandel te promulgeer. Gevolglik het
Suid-Afrika die Wet op die Voorkoming en Bekamping van Mensehandel, wet 7 van 2013, (“Mensehandel
Wet”) op 29 Julie 2013 afgekondig en het dit op 9 Augustus 2015 in werking getree. Die Mensehandel
Wet skep die statutêre misdaad van mensehandel en poog verder om aan die internasionale vereistes te
voldoen deur verdere verwante oortredings en verpligtinge te skep. Die Suid-Afrikaanse mensehandel
definisie word in hierdie studie ontleed en met die internasionale misdaad en die elemente daarvan
vergelyk ten einde te bepaal of die Suid-Afrikaanse misdaad die internasionale standard bevredig.
Verdermeer, oorweeg die studie ook die geheel van die Suid-Afrikaanse regsraamwerk tot beskikking in
die bekamping van mensehandel. In hierdie opsig word beide die beskikbare gemenereg en statutêre
misdade voor en na inwerkingtreding van die nuwe wetgewing krities bespreek ten einde vas te stel of die
algehele Suid-Afrikaanse regsraamwerk aan die drie internasionale verpligtinge van, eerstens, die
kriminalisering van die vereiste gedrag, tweedens die beskerming en bystand van mensehandel slagoffers
en, derdens, die voorkoming en bestryding van mensehandel, bevredig. Die studie oorweeg ook watter
vorm van mens rea internasionaal sowel as deur die Mensehandel Wet aanvaar sal word. Die studie
bevind dat die Suid-Afrikaanse mensehandel definisie wel aan die internasionale vereistes voldoen met
die uitsondering van die gedrag wat gekriminaliseer word waar die mensehandel slagoffer minderjarig is.
Suid-Afrika voldoen ook aan die verdere internasionale reg vereistes ten opsigte van slagoffer-beskerming
en die skep van die vereiste voorkomingsraamwerk. Alhoewel die Mensehandel Wet en die verdere SuidAfrikaanse regsraamwerk hoofsaaklik aan die internasionale vereistes voldoen, bestaan daar wel sekere
onaanvaarbare tekortkominge in die Wet. Die nalate om die mensehandel definisie aan te pas deur die
weglating van die vereiste metode element ten opsigte van handel van minderjariges sowel as die versuim
om die bepalings in verband met beskerming van buitelandse slagoffers in werking te stel, is wesenlike
defekte wat aangespreek moet word. Die studie maak gevolglik sekere aanbevelings om hierdie en
verdere wetgewende tekortkominge te remedieer met die doel om Suid-Afrika in sy internasionale
nakoming en bevegting van mensehandel te versterk
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A critical evaluation of South Africa’s enactment of new anti-trafficking legislation in
fulfilment of its international obligations to Prevent, Suppress and Combat the trafficking
of persons under the Palermo Protocol

1.

General introduction of the problem of trafficking in persons and the current
legal framework

1.1.

Introduction

The United Nations Convention against Transnational Organised Crime (“Palermo Convention”)
and the protocols thereto,1 aim to prevent and combat the international phenomena collectively
known as organised crime. Specifically, the Protocol to Prevent, Suppress and Punish
Trafficking in Persons, especially Women and Children obliges South Africa, as United Nations
(“UN”) member that has ratified the Palermo Convention and a number of other international
treaties, to promulgate legislation explicitly dealing with the prevention and combating of
trafficking in persons.2 Consequently, the Prevention and Combating of Trafficking in Persons
Act 7 of 20133 (“the Trafficking Act”) was promulgated by the national legislature on 29 July
2013 and has come into operation on 9 August 2015.4 The Trafficking Act created the statutory
crime of trafficking in persons along with different other punishable acts in order to combat
trafficking in persons. Prior to the enactment of the Trafficking Act, South Africa lacked specific
legislation criminalising crimes of trafficking in persons.5 Although successful prosecution of acts
of this nature was scarce, there were, however, a few prosecutions under a diverse number of
common law and statutory crimes that succeeded in bringing offenders to justice. In anticipation
of the new legislation taking effect, Kruger and Oosthuizen wrote that successful prosecutions

1

United Nations Convention against Transnational Organised Crime of 2000 and the protocols thereto.

2

The Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children is

one of three protocols to the Palermo Convention known as the Palermo Protocols. They will hereinafter
be referred to as the Palermo Protocols.
3

To give effect to the Republic’s obligations concerning the trafficking of persons in terms of international

agreements; to provide for an offence of trafficking in persons and other offences associated with trafficking
in persons; to provide for penalties that may be imposed in respect of the offences; to provide for measures
to protect and assist victims of trafficking in persons; to provide for the coordinated implementation,
application and administration of this Act; to prevent and combat the trafficking in persons within or across
the borders of the Republic; and to provide for matters connected therewith.
4

The Act came into effect by way of publication in the Government Gazette (Number 39078) of 7 August

2015.
5

In the preamble of the Act the legislature sets as one of the rationales behind the Act the fact that “South

African common law and statutory law do not deal with the problem of trafficking in persons adequately”.
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under the common law and appropriate statutes have been on the increase.6 Most of these
offences pertained to a form of sexual exploitation of the victim. 7 Although the trafficking of
persons for purposes of sexual exploitation is an immense problem, other forms of trafficking
should not go unnoticed and unprosecuted. The Trafficking Act’s definition of the offence
broadens the scope of prosecutable trafficking acts enabling prosecution of non-sexually related
forms of trafficking of persons such as cases of domestic servitude and forced labour. 8 Laczko
and Gramegna explains trafficking as an “umbrella term to cover a range of different actions
and outcomes”. 9 Trafficking manifests as a process involving many different phases. 10 The
process of trafficking a person can involve phases of recruitment, transportation and control
over such person in the eventual destination. 11 The broadening of the definition of trafficking in
persons by the Act creates a statutory mechanism to prosecute the full process of the offence.
Within the diversity of phases in the trafficking process, there are many different role players.12
The involvement of more than one individual in the accomplishment of the trafficking-result
further complicates the effective prosecution of the comprehensive offence. Many writers and
practitioners of law argued that the common law and statutory crimes under which trafficking in
persons were prosecuted in South Africa were not comprehensive enough to truly address the
criminal phenomenon of trafficking.13 This study also proposes that the current form of mens rea
required for successful prosecution of these crimes is a further reason for this insufficiency. By
analysing the new comprehensive crime of trafficking in persons, it is shown that the Act
provides for wider prosecution by including more forms of mens rea. As trafficking in persons
often involve organised crime syndicates and complex command systems, the widened scope
secures greater prevention and combating of trafficking.

6

HB Kruger & H Oosthuizen “South Africa – Safe Haven for Human Traffickers? Employing the arsenal of

existing law to combat human trafficking” (2012) (15)1 PER/PELJ 283 283-274.
7

325-326. The successful convictions prior to the enactment of the Trafficking Act pertained mostly to

sexual offences. For more detail on these convictions see footnote 121 below.
8

See the definition of “exploitation” in section 1 of the Trafficking Act. Kruger & Oosthuizen South Africa -

Safe Haven for Human Traffickers? Employing the Arsenal of Existing Law to Combat Human Trafficking
(2012) (15)1 PER/PELJ 326. N Mollema “Combating human trafficking in South Africa: A critical evaluation
of the Prevention and Combating of Trafficking in Persons Act 7 of 2013 (2014) 77 THRHR 246 250.
9

F Laczko & MA Gramegna “Developing Better Indicators of Human Trafficking” (2003) BJHA (X)1 179

179-194.
10

Laczko & Gramegna (2003) BJHA (X)1 180.

11

Laczko & Gramegna (2003) BJHA (X)1 179-194.

12

Kruger & Oosthuizen “Looking behind the mask of confusion: towards a better understanding of human

trafficking” (2011) 12(2) Child Abuse Research in South Africa 46 48; UNESCO Policy Paper No 14.5 (E)
Human Trafficking in South Africa: Root Causes and Recommendations (2007) 8.
13

SA Law Reform Commission Project 131 Trafficking in Persons Report 10-11; HB Kruger Combating

Human Trafficking: A South African Legal Perspective LLD thesis University of the Free State (2010) 417.
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It is in light of the prior legislative limitations and South Africa’s international obligations that the
Prevention and Combating of Trafficking in Persons Act was promulgated. This study will argue
that enactment of new anti-trafficking legislation providing for a wider definition of trafficking in
persons as well as providing a greater basis for the presence of mens rea, provides a more
suitable solution. It is argued that the promulgation of the Act and the legislative framework it
sets in place to combat trafficking in persons, firstly, satisfies South Africa’s international
obligations and, secondly, broadens the scope of possible prosecution of such crimes. It will
further consider how the new anti-trafficking legislation has been applied by South African courts
and strive to make suggestions to enhance South Africa’s efforts to combat the trafficking in
persons.

1.2.

Current legislative framework

Prior to the enactment of the Trafficking Act, South Africa lacked common law and statutory
provisions criminalising the acts of trafficking in persons per se, that is, as a discreet crime or
crimes14 Prosecution for acts of trafficking had to take place under the existing common law and
statutory frameworks for crimes such as kidnapping, assault, abduction, under the common law,
as well as statutory crimes created by the Criminal Law (Sexual Offences and Related Matters)
Amendment Act (“Sexual Offences Amendment Act”), predominantly, and further when a
specific act was not covered by the Sexual Offences Amendment Act, under other relevant
legislative measures, including the Prevention of Organised Crime Act (“POCA”), the
Immigration Act and the Basic Conditions of Employment Act.15 As trafficking of persons is much
less an event than a process, prosecuting this complex act in parts limits the ability to prosecute
the full extent of the crime, thus enabling many offenders to escape justice.16

It is further argued that the legal tools available to South African courts prior to the enactment
of the Trafficking Act was more focused on trafficking with a sexual exploitation motive or acts
of trafficking in children.17 Acts such as the Sexual Offences Amendment Act and the Children’s
Act enabled the courts to reach certain acts of trafficking in persons by providing for limited

14

W Horn South Africa’s legal compliance with its international obligations in respect of child trafficking

LLM thesis University of North-West (2009) 7.
15

Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007; Prevention of

Organised Crime Act 121 of 1998; Immigration Act 13 of 2002; Basic Conditions of Employment Act 75 of
1997.
16

D Coleman “Trafficking in Persons: the current legal framework in South Africa - Sexual Offences and

Community Affairs Unit NPA presentation” <http://www.kznhealth.gov.za/ht.pdf> (accessed 3 May 2019).
17

SA Law Reform Commission Project 131 Trafficking in Persons Report (2008) 10. The interim provisions

promulgated by the South African legislature only addressed these limited forms of trafficking. For a more
detailed discussion of this, refer to chapter 4.
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criminal liability. 18 The new legislation, under the international legislative guidance gathered
from the Palermo Protocols, covers a much wider range of trafficking acts, thus providing a
greater opportunity to effectively prevent this complex crime.19

1.3.

The research question

Is the wider definition ascribed to trafficking in persons and the form of mens rea required under
each criminalisation clause of the Act (sections 4, 8, 9, 10 and 11) in the first instance, sufficient
to meet South Africa’s international obligations and, secondly, sufficient to combat and prevent
the problem of trafficking in persons in South Africa, taking cognisance of the diverse ways in
which this offence manifests?

1.4.

Research relevance and objectives
“Intentions to combat the phenomenon can be ascertained from the adoption of
several legal instruments and other counter measures by several countries.
Concerted efforts in this regard indicate an acknowledgement of the negative
impact of the phenomenon on the political, economic, and social structures of
countries. However, sustainability of these efforts remains of serious concern.
This is because efforts to combat human trafficking in its entirety are not new.
What is new however, is the renewed interest and vigour with which countries are
condemning the phenomenon.”20

In light of current political, legislative and socio-economic occurrences, it is clear that trafficking
in persons is a crime on the increase. 21 The increase in public crimes of this nature has led to
greater public awareness of the seriousness of the matter. 22 As global awareness of the
dilemma of trafficking in persons, especially women and children, grows, national concern over
the problem increases as well. 23 This is clear when considering the efforts of countries to

18

For examples of convictions for human trafficking in terms of the Sexual Offences Act and Sexual

Offences Amendment Act see S v Sayed and Another with case number 041/2713/2008 Durban Regional
Court (unreported) (2008); S v Eloff with case number SH599/08 Welkom (2008) and Dos Santos v S 2018
1 SACR 20 (GP).
19

Mollema “Combating human trafficking in South Africa: A critical evaluation of the Prevention and

Combating of Trafficking in Persons Act 7 of 2013 (2014) THRHR 247-249.
20

RO Iroanya “Human Trafficking with specific reference to South African and Mozambican Counter-

Trafficking Legislation” (2014) Acta Criminologica: South African Journal of Criminology 27(2) 102 107.
21

Preamble to the Trafficking Act.

22

Kruger Combating Human Trafficking 5.

23

Kruger & Oosthuizen (2011) CARSA 45-65.
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promulgate legislation to oblige with the Palermo Protocol’s call thereto. Many countries,
including South Africa, have acted with particular urgency in this matter. 24 In light of the United
Nations Palermo Convention and the Protocols thereto that urges greater transnational efforts
in the combat of this phenomenon, national legislation facilitating international cooperation is an
imperative.25

1.5.

Aims of this study
“Only by understanding the depth, breadth and scope of the [human trafficking] problem
can we address the second issue, namely, how to counter it.”26

In addition to this comment by the United Nations Office on Drugs and Crime (“UNODC”), it is
submitted that in order to understand the newly defined South African crime of trafficking in
persons, one must understand the ways in which the problem presents itself. As such, this study
aims to discover the definition of the crime criminalised under the Trafficking Act and evaluate
such definition at the hand of the modern-day manifestations of this crime.

This study aims to evaluate the national legislation South Africa has promulgated by doing the
following:

1.

analyse the definition of trafficking in persons as provided for in the United Nations
Convention against Transnational Organised Crime and the protocols thereto;

2.

analyse the definition of trafficking in persons and each criminalisation clause in the
Trafficking Act in order to establish the scope of the South African form of the crime;

3.

compare the international law definition with the crime defined in the new Trafficking
Act;

4.

compare the scope of trafficking in persons as crimes before and after the adoption of
the Trafficking Act;

5.

determine what comprises the required international law mens rea element by studying
the relevant international instruments;

24

South Africa enacted legislation as soon as nine years after the Protocol to Prevent, Suppress and

Punish Trafficking in Persons, especially Women and Children was ratified on 20 February 2013.
25

In the Preamble to the Protocol the state parties declare “that effective action to prevent and combat

trafficking in persons, especially women and children, requires a comprehensive international approach…”.
26

UNODC Global Report on Trafficking (2009) 6.
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6.

analyse and compare the different forms of mens rea required by the new legislation;
evaluate whether intent, negligence and different statutory forms of negligence created
by the Trafficking Act are sufficient to encompass all acts of trafficking in persons
especially indirect acts of trafficking, for example acts orchestrated and planned by one
person and performed by another;

7.

compare the international law requirement with the required mens rea element per the
South African Act;

8.

make suggestions for greater compliance with international legal obligations and
effective prosecution of the crime of trafficking in persons.

1.6.

Research methodology

This study predominantly utilises a research methodology based on a review of the existing
literature in this field. Relevant legal literature will be reviewed in order to draw a comparison
between the prior and current, yet relatively new, South African dispensation as well as
considering the comprehensiveness of this dispensation in light of South Africa’s international
law requirements. Literature under review will consist of both international as well as South
African sources. More international research studies on trafficking have been conducted than
studies from and on the South African or, even, African context and legal framework surrounding
trafficking in persons. In order to conclude whether South Africa meets its international
requirements, a comparison will be drawn between the international legal requirements set out
predominantly in the Palermo Protocol and South Africa’s legal dispensation. A comparative
legal study will form the basis of this part of the research question while elements of qualitative
research will assist in understanding the nature of the trafficking phenomenon. The main
instruments considered are international instruments such as the United Nations Convention
Against Transnational Organized Crime, specifically the Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women and Children and on, domestic level, South
African common law, statutes and, in particular, the Prevention and Combat of Trafficking in
Persons Act 7 of 2013. Further information has been acquired from textbooks, articles, reports,
commentaries, interim regulations and court decisions. Case law primarily from South African
courts will be discussed as well as relevant comparative decisions. Information obtained is used
to compare the international position with South Africa’s position. The South African position
pre-Trafficking Act and post-Trafficking Act will be evaluated and compared to the international
requirements as well as to each other. This comparative legal study will enable the formulation
of theoretical results and conclusions in answer to the first leg of the two-pronged research
question of whether South Africa’s legislative dispensation pre- and post-promulgation of the
Trafficking Act is adequate to meet its international requirements.
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This study will also entail certain qualitative research aspects which will focus mostly on
understanding the elements of the vast and various manifestations of the trafficking crime in the
South African context. The findings from this qualitative evaluation will be utilised in answer to
the second leg of the research question: whether South Africa’s legislative measures are
sufficient to combat the phenomenon of trafficking.

The South African legal literature post-promulgation of the Trafficking Act is exceptionally
limited. As such, this study seeks to contribute to the body of criminal law knowledge in South
Africa.

1.7.

Policy on plagiarism

The Stellenbosch University’s policy on plagiarism is recognised and has been adhered to. The
work of this study is the writer’s own original work. All ideas, material and intellectual property
will be that of the writer’s unless explicitly stated otherwise in which case any quotations from
other sources will be referenced in full.

1.8.

Limitation of study

This study will accept South Africa’s international obligations as set out in the relevant
international instruments and will accept that in all transnational matters cooperation will take
place.
This study will be based on theoretical research. Empirical data or research will not be used to
supplement findings to draw conclusions that can be verified by experiments or case studies.
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2.

International law obligations
“I believe the trafficking of persons, particularly women and children, for forced and
exploitative labour, including for sexual exploitation, is one of the most egregious
violations of human rights that the United Nations now confronts.”
– Kofi A. Annan 27

The need and urgency in promulgating the Trafficking Act arose from the void that existed in
terms of comprehensive anti-trafficking legislation in South Africa. However, even more so, the
urgency stemmed from pressure from the international regulatory sphere. In order for South
Africa to satisfy its international requirements and address the trafficking dilemma, the scope of
the problem must first be understood.28 As the international community has battled to formulate
an all-encompassing definition of “trafficking in persons” for many decades, evidencing the
complex nature of the crime, reaching a uniform understanding has proven to be a challenge.
However, the United Nations, with various international inputs, has succeeded in crafting a
sufficiently broad definition of the criminal concept of trafficking in persons. The source and point
of departure in understanding South Africa’s international obligations on this subject is the
international law position of the crime of trafficking in persons. The United Nations Convention
against Transnational Organised Crime and specifically the Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women and Children, being the “principal legally
binding global instrument”29, are considered the foundational legal instruments that sets out the
scope of South Africa’s minimum obligations. In order to succinctly understand South Africa’s
international obligations, an analysis of the obligations established by the Palermo Protocol will
be done. The obligation to criminalise certain conduct forms the specific focus of the protocol.
As such, the requirement to enact legislation to combat and prevent acts of human trafficking
must be considered, with specific attention to the internationally required definition and elements
of the crime, the recognised means to perform the crime and the scope given by the Convention
for state parties to adapt their legislation to their specific domestic circumstances.

2.1

The relevant Protocols and enforcement bodies

On 15 November 2000 in Palermo, Italy the United Nations adopted the following international
instruments in response to the need to establish a comprehensive international framework to

27

K Annan Address at the Opening of the Signing Conference for the United Nations Convention Against

Transnational Organized Crime Palermo (12 December 2000).
28

UNODC Global Report on Trafficking (2009) 6; Kruger & Oosthuizen (2011) CARSA 45-65.

29

UNODC Analysis of key concepts of the Trafficking in Persons Protocol (2010) 2.
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combat organised crime of which trafficking in persons, specifically women and children, was a
priority offense:30
1.

The United Nations Convention against Transnational Organized Crime;

2.

The Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, supplementing the United Nations Convention against
Transnational Organized Crime; and

3.

The Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing
the United Nations Convention against Transnational Organized Crime.

Relevant to this study, is the first two abovementioned documents: the Convention against
Transnational Organised Crime and, most relevant in determining South Africa’s international
obligations regarding the prevention of trafficking in persons, the Protocol to Prevent, Suppress
and Punish Trafficking in Persons, Especially Women and Children, supplementing the United
Nations Convention against Transnational Organized Crime (“the Palermo Protocol”). As UN
member that has ratified the Convention and protocols, South Africa is to adhere to its
imperatives. By reason of parliament’s ratification of the Convention and the supplementary
protocols thereto, South Africa is bound to the provisions thereof.31 As far as these international
instruments require South Africa to promulgate legislation in accordance therewith, South Africa
is, therefore, internationally obligated to incorporate the essential criminalisation and
enforcement mechanisms provided for in the Convention and Palermo Protocol into domestic
legislation, thus transforming international obligations into domestic law.32 As far as aspects of
these international instruments conform to existing precepts of customary international law, such
as slavery-like acts, they form part of the South African domestic criminal law by virtue of section
232 of the Constitution, 1996, and do not require further enactment by the South African
parliament. 33 However, from both doctrinal and practical points of view it is necessary to
30

The Convention and the protocols thereto were adopted internationally by way of General Assembly

Resolution 55/25 of 15 November 2000.
31

Section 231(2) of the Constitution reads:
“(2) An international agreement binds the Republic only after it has been approved by resolution
in both the National Assembly and the National Council of Provinces, unless it is an agreement
referred to in subsection (3).”

32

For a discussion of the international requirements to promulgate legislation in terms of these acts refer

to chapter 1 and 2.1.2 below.
33

Slavery is an example of a customary international law offence. Where acts of trafficking conform to the

crime of slavery, as it often does in cases of trafficking for purposes of forced labour, such acts are also
offences in South African domestic law by reason of section 232 of the Constitution. Refer to Dugard
International Law (2005) 156-157 and SA Law Reform Commission Project 131: Trafficking in Persons
Report 14. Section 232 of the Constitution dictates:
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transform the international obligations into South African criminal law via legislation rather than
to rely on the customary status of some aspects of trafficking (notably slavery) via section 232
of the Constitution. This is so primarily because of the demands of the principle of legality and
because of the need for clear and practically enforceable criminal norms. 34

The United Nations Convention against Transnational Organized Crime (“the

2.1.1.

Convention”)
The relevance of the Convention in the context of human trafficking lies therein that it is the
foundational document to which the Palermo Protocol is supplementary. As such, any
interpretation of the Palermo Protocol, its purpose and requirements must be done with an
understanding of the Convention’s purpose and requirements.35
Article 1 of the Palermo Protocol provides:
“Relation with the United Nations Convention against Transnational Organized Crime
1.

This Protocol supplements the United Nations Convention against Transnational
Organized Crime. It shall be interpreted together with the Convention.

2.

The provisions of the Convention shall apply, mutatis mutandis, to this Protocol
unless otherwise provided herein.

3.

The offences established in accordance with article 5 of this Protocol shall be
regarded as offences established in accordance with the Convention.”36

“232. Customary international law is law in the Republic unless it is inconsistent with the
Constitution or an Act of Parliament.”
34

G Ferreira & A Ferreira-Snyman “The incorporation of public international law into municipal law and

regional law against the background of the dichotomy between monism and dualism” (2014) 17 PER 4;
Dugard International Law 42-43. In the Constitutional Court decision of Glenister v President of the
Republic of South Africa 2011 3 SA 347 (CC) (“Glenister”) the court was held that ratified international
agreements that become binding on South Africa due to such ratification are not automatically statutory
law but do contain domestic obligations on South Africa which are enforceable on international level. The
court further held that when an international agreement is enacted into domestic statutory law, it creates
only statutory rights and obligations and not per se Constitutional rights or obligations. Refer to paragraph
181 of the Glenister judgement. On the constitutional law and criminal law requirements of transforming
international norms into domestic criminal law, see G Erasmus & G Kemp “The application of international
criminal law before domestic courts in the light of recent developments in international and constitutional
law” 2002 South African Yearbook of International Law 64.
35

Article 37(4) of the Convention specifically provides: “Any protocol to this Convention shall be interpreted

together with this Convention, taking into account the purpose of that protocol”; Article 1(1) of the Palermo
Protocol; J Allain No Effective Trafficking Definition Exists: Domestic Implementation of the Palermo
Protocol,

<https://pure.qub.ac.uk/portal/files/11807877/No_Trafficking_Definition_Exists_27_August.doc>

(accessed 9 August 2018).
36

Article 1 of the Palermo Protocol.
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The wording of article 1 sets a clear correlation between the Convention and the Palermo
Protocol. As supplementary to the Transnational Organized Crime Convention, the Palermo
Protocol must be read and interpreted together with the provisions and purports of the
Convention.37 The UNODC Model Law against Trafficking in Persons (“Model Law”), further,
emphasises the cooperation that is required between the Protocol and its “parent” Convention.
The Model Law explains the interaction between the two international instruments by
distinguishing which matters fall within the scope of each. Matters of international cooperation,
participation in an organised criminal group, corruption and money-laundering fall within the
scope of the Convention but are regularly associated with incidences of trafficking. The
introductory paragraph to the Model Law reiterates the obligation on member states to
promulgate legislation that is in line and in adherence to the Convention as well as to the
Palermo Protocol. 38 Prior to the Convention, which came into effect in 2000, South Africa had
promulgated domestic law in the form of the Prevention of Organised Crime Act (“POCA”).39
South Africa has, therefore, expressed an intention to prevent organised crime ranging from
before being internationally bound to do so by the terms of the Convention.40 The legislation that
South Africa is required to implement in compliance with the Palermo Protocol will therefore
work together with POCA to ensure accomplishment of the over-arching goal of prevention of
organised crime. It remains vital that the provisions of the Convention and Palermo Protocol be
read and implemented in conjunction to ensure that the Convention’s obligations inform and
underpin the provisions in the Trafficking Act that seek to comply with the Palermo Protocol.
The relevant provisions of the Convention that bear impact on the Palermo Protocol and,
therefore, on the requirements which South Africa’s Trafficking Act must meet, are considered.

2.1.1.1.

Purpose
“Article 1. Statement of purpose
The purpose of this Convention is to promote cooperation to prevent and combat
transnational organized crime more effectively.”41

As the Palermo Protocol is supplementary to the Convention, the Convention’s purpose will
have bearing on the Palermo Protocol. Article 1 states that the purpose of the Convention is to
prevent and combat “organized crime”. The concept “organized crime” is specifically defined by
the Convention. Read with article 1 of the Palermo Protocol, the impact that this purpose

37

Article 37(4) of the Convention and article 1(1) of the Palermo Protocol.

38

Introduction to the Model Law 1.

39

Prevention of Organised Crime Act 121 of 1998.

40

POCA was promulgated into in 1998 and came into effect on 21 January 1999.

41

Article 1 of the Convention.
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statement has on the Palermo Protocol is not restricting but merely informative towards the
purpose of the Palermo Protocol. It therefore does not limit the scope of the Protocol to only
crimes of trafficking that meet the requirements of “organized crime” but suggests that the scope
thereof must also include the prevention of trafficking that is part of organised criminality. Article
4 of the Model Law, in setting out the proposed scope of trafficking legislation, expressly
provides that trafficking law should “apply to all forms of trafficking in persons, whether national
or transnational and whether or not connected with organized crime”.42 As such, the relation
between the two international instruments is supplementary in nature. The South African
counterpart in respect of trafficking must ensure that it provides that trafficking in both organised
crime format and in singular or opportunistic forms be combatted.

2.1.1.2.

Criminal provisions: basic criminal offences as a foundation for trafficking
offences

The Model Law, chapter IV, refers to certain provisions of the Convention that are the basic
criminal offences that ought to be criminalised by a complying member state. 43 These provisions
are:
2.1.1.2.1. Article 5: Criminalisation of participation in an organised criminal group
2.1.1.2.2. Article 6: Prohibition against the laundering of the proceeds from a crime
2.1.1.2.3. Article 8: Criminalisation of corruption
2.1.1.2.4. Article 23: Criminalisation of obstruction of justice
2.1.1.2.5. Article 10: Liability of legal persons

The chapter of the Model Law following the abovementioned chapter IV, refers to provisions
specific to trafficking as opposed to chapter IV which refers to the offences forming the
foundation for trafficking offences.44 As such, the Model Law reminds us that South Africa is
obliged to criminalise the foundational crimes and, in so doing, to provide measures by which
legal entities too can be held liable for these offences in terms of the Convention. Although the
obligation is not included under the Palermo Protocol, the specific inclusion of this chapter IV in
the trafficking Model Law indicates that the national legislation to be promulgated by a member
state is, at a minimum, to be drafted with these criminalisations in mind. Although the Palermo
Protocol does not explicitly provide that the national legislation that is promulgated to combat
and prevent human trafficking should expressly provide for these crimes in the same legislative
document, the Model Law clarifies that it is expected that the national trafficking legislation

42

Article 4 of the Model Law 8.

43

Chapter IV of the Model Law 23.

44

Chapter V of the Model Law 24.
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should at least be in agreement with such criminalisation. Understanding that the Model Law is
a suggestion to guide states, not binding on parties, one cannot infer a legal obligation to provide
for these crimes specifically in the context of trafficking unless the Palermo Protocol created
such obligation. However, the inclusion of reference to the Convention offences in the Model
Law is a clear indication by the broader international legal and policy community that it would
be preferred that a firm relation exists between the legal provisions that criminalises trafficking
and the criminalisation structure of the Convention offences. Thus, in the South African context,
the Trafficking Act does not have to be the document in which the involvement in an organised
criminal group, money laundering or corruption are prohibited so long as these are prohibited in
some other way and prohibited in relation to the illegal acts of trafficking as defined in the
Trafficking Act. It can, however, be deduced from the inclusion to the Model Law that it would
be preferred to have these Convention offences specifically criminalised in the context of
trafficking in persons under the national legislation that provides for the combat and prevention
of trafficking, such as the Trafficking Act. Chapter IV, then, supports the view that the
Convention’s prohibition of organised crime is not prohibited to the crimes specifically mentioned
in the Convention itself but as necessity also extends to the specific offences criminalised under
the protocols to the Convention. As such, the South African legislation must also provide for the
criminalisation of organised criminal activity as prohibited by the Convention (and POCA) in the
context of trafficking in persons.

2.1.1.3.

Other relevant provisions of the Convention

2.1.1.3.1. Extraterritorial jurisdiction
Article 15 of the Convention regulates the issue of jurisdiction. Article 15 firstly obligates member
states to establish general territorial jurisdiction for offences created by the Convention and the
supplementary Protocols thereto, when commissioned within the territory of the state. 45 The
Convention further requires states to also provide measures to establish extraterritorial
jurisdiction, albeit required only in a limited sense.46 Article 15(3) of the Convention requires
states to establish jurisdiction over offences committed outside of the jurisdiction of that state
by nationals of the state in cases where such national is not extradited by reason of nationality.
In such instances, the member state of which the offender is a national must prosecute the crime
in the state’s own courts.47 This form of extraterritorial jurisdiction is mandatory. As the Palermo
Protocol does not address extraterritorial jurisdiction, these provisions of the Convention are the
minimum requirements to which ratifying states must adhere. Article 15(2) of the Convention
allows states to further extend their jurisdiction in cases where the offence was committed

45

Article 15(1) of the Convention.

46

Article 15 and 16(10) of the Convention.

47

Article 16(10) of the Convention.
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against one of its nationals, committed by a national of that state, by a stateless person which
has his or her habitual residence in the territory of the state, or the offence is an offence under
articles 5(1) and 6(1) of the Convention committed outside of the state’s territory with the
purpose, in cases of an article 5 offence, to commit a serious crime within the state’s territory or
in the case of article 6 offences, with the purpose to launder proceeds of the crime. As such,
South Africa is at minimum required to provide for extraterritorial jurisdiction over trafficking
offences committed by one of its nationals that have not been extradited on grounds of such
nationality.
2.1.1.3.2. Confiscation and seizure
Article 12(1) of the Convention demands that states adopt “to the greatest extent possible within
their domestic legal systems” measures to ensure that proceeds generated from crimes covered
by the Convention or property to a corresponding value as well as any property, equipment or
instrumentalities used in the commission of the offence be confiscated. Article 12(2) of the
Convention requires states to provide further measures that enable the “identification, tracing,
freezing or seizure” of any of the items referred to in paragraph 1 of article 12 for the purpose of
eventual confiscation. The Convention further requires state parties to include provisions that
allow cooperation between different states in order to ensure that proceeds from crimes,
whether these proceeds have been transferred or converted into property or otherwise, be
confiscated.48 Member states must specifically provide a procedure by way of which the state
can make requests to another state in order to confiscate crime proceeds or instrumentalities
situated in the territory of that other state. In case of such request, the other state must submit
the request to the requisite authorities to obtain an order of confiscation. The measures provided
by the state must also enable that state to identify, trace, freeze and/or seize the items that are
to be confiscated.49 These measures are necessary in order to have the requisite deterrent
effect on further commissions of the crime. As such, they are essential in fulfilment of member
states’ obligation to prevent the crimes established by the Convention, which include the crimes
established by the protocols to the Convention and, as such, trafficking in persons. Party states
are, therefore, required to provide, to the greatest extent possible, for the identification, tracing,
freezing, seizing and consequent confiscation of crime proceeds, equipment and other
instrumentalities used in committing the offence as well as to provide for international request
and delivery of such proceeds to other party states in relevant cases.

48

Article 13 and 14 of the Convention.

49

Article 13(2) of the Convention.
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2.1.2.

The Protocol to Prevent, Suppress and Punish Trafficking in Persons,
Especially Women and Children, supplementing the United Nations
Convention against Transnational Organized Crime (“the Palermo Protocol”)

With a resurgence of the age-old human rights violation of slavery in an evolved form of crossborder organised trafficking in persons, especially that of women and children, the international
community was urged to investigate a new approach to the combat and prevention of this
criminal phenomenon. The trafficking in people for exploitative purposes is multi-faceted.50 The
variety of aspects that could be involved or with which an overlap could occur ranges from
domestic and cross-border trafficking, slavery, the illegal smuggling of migrants, exploitations
for various purposes and the involvement of organised criminal groups necessitated the crafting
of clear and certain definitions that could be used in an effective comprehensive international
approach to addressing these problems.51 Conventions against slavery exist from as far back
as 1902.52 As the slave trade has developed, the international community has answered with
adapting its legal framework against this ancient crime. 53 This development culminated in the
enactment of the 1950 Convention for the Suppression of the Traffic in Persons and of the
Exploitation of the Prostitution of Others (“1950 Convention”). 54 The 1950 Convention is
generally recognised as the first international treaty against trafficking in persons, although
limited to trafficking for the purpose of prostitution. 55 During the 1990’s, trafficking in persons
was again considered by the United Nations. This focus was mostly due to the impact of
technology and globalisation on international crime and an increase in trafficking of women for
prostitution purposes. It was noted that what was specifically lacking from the various existing
international instruments was a comprehensive universal definition of trafficking in persons. 56
An in-depth, decade-long process of conceptualising a comprehensive international definition
for trafficking in persons was started. Recognising that any effective modern-day trafficking
50

T Obokata “A Human Rights Framework to Address Trafficking of Human Beings” (2006) 24(3)

Netherlands Quarterly of Human Rights 379 379-380.
51

Preamble of the Palermo Protocol.

52

The first international agreement against slavery was the International Agreement for the Suppression

of White Slave Traffic of 18 May 1904 (“1904 White Slave Traffic Agreement”).
53

The 1904 White Slave Traffic Agreement, the International Convention for the Suppression of Traffic in

Women and Children of 1921 (“1921 Convention”), the Slavery, Servitude, Forced Labour and Similar
Institutions and Practices Convention 1926 (“1926 Slavery Convention”) and the International Convention
for the Suppression of the Traffic in Women (“1933 Convention”) were the four conventions combined to
produce the 1950 Convention. For a detailed discussion of the development of slavery and the international
legislative response thereto, see Mollema Combating Human Trafficking in South Africa: A Comparative
Legal Study LLD thesis UNISA (2013) 21.
54

The Convention for the Suppression of the Traffic in Persons and the Exploitation of the Prostitution of

Others, 21 Mar 1950, came into force on 25 July 1951.
55

Article 1(1) of the 1950 Convention; Mollema Combating Human Trafficking in South Africa 28.

56

Preamble of the Palermo Protocol.
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definition will have to prohibit trafficking for any exploitive purpose, the definition of trafficking in
persons provided for in the Palermo Protocol was promulgated.57

2.1.2.1.

Purpose

Article 2 of the Protocol sets out the statement of purpose of the Palermo Protocol:
“Article 2
Statement of purpose
The purposes of this Protocol are:
(a)

To prevent and combat trafficking in persons, paying particular attention to
women and children;

(b)

To protect and assist the victims of such trafficking, with full respect for their
human rights; and

(c)

To promote cooperation among States Parties in order to meet those
objectives.”58

From the title of the Palermo Protocol three main purposes are clear: to prevent, suppress and
punish the acts of trafficking in persons. Paragraph (a) of the above purpose statement confirms
these three main purposes. Yet the Protocol further broadens the purpose by adding as a
specific aspect to protect and assist victims of trafficking in paragraph (b) of the purpose
statement. The Palermo Protocol, therefore, has a further purpose beyond the prevention,
suppression and punishment of the offense to also address the consequences of the trafficking
offense.

Paragraph (c) states that the Protocol will also address cooperation amongst UN member states
transnationally with the purpose to meet “those objectives”, those objectives being the purposes
stated in paragraphs (a) and (b): to prevent and combat trafficking in persons; and to protect
and assist victims of such trafficking. It is therefore expected that the Protocol will impose certain
international obligations on member states and, as a necessity, these impose similar legislative
requirements to be incorporated in the national legislation of member states to provide for the
co-working between countries to meet “those objectives”.

The prevention and combating of the trafficking of persons are the ultimate imperative of the
Palermo Protocol. Although a specific emphasis is placed on the trafficking of the vulnerable
and more exposed victims, who form the majority of trafficked persons, women and children,
this does not in any way limit the scope of the Palermo Protocol’s ambit to prevent, suppress

57

E Pearson Human Traffic, Human Rights: Redefining Victim Protection (2002) 15.

58

Article 2 of the adopted Palermo Protocol.
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and punish the trafficking in all persons. In contrast to this notion, the preamble to the Model
Law succinctly prescribes that “all actions and initiatives against trafficking in persons must be
non-discriminatory and take gender equality into account, as well as a child-sensitive
approach” 59 . The Model Law introduction also requires member states to ensure that the
trafficking law promulgated is in line with its constitutional principles. 60 Section 9 of the
Constitution of the Republic of South Africa, 1996 (“Constitution”) provides for the equality of all
persons. Section 9 of the Constitution further provides equal protection for all persons as part
of this right to enshrined right to equality. As such, South Africa’s trafficking legislation is required
to provide for equal protection and prosecution, for that matter, of all individuals whilst still
ensuring protection of the vulnerable, especially women and children.

2.1.2.2.

Obligations created in terms of the Palermo Protocol

The Palermo Protocol places three main categorical obligations on member states:
1.

the obligation to criminalise certain offenses defined in the Palermo Protocol, the main
offense being that of trafficking in persons;61

2.

the obligation to protect and assist victims of trafficking; 62

3.

the prevention, cooperation and other measures obligation. 63

The nature of each of these obligations, with specific focus on the obligation to criminalise, will
be discussed below.
2.1.2.2.1. Obligation to criminalise

The Palermo Protocol creates the obligation requiring member parties to adopt legislation that
criminalises the offences introduced by the Palermo Protocol. Article 5 is the main
criminalisation provision and reads:

59

Preamble to the Model Law 5.

60

Introduction to the Model Law 1.

61

Article 5 of the Palermo Protocol.

62

Part II of the Palermo Protocol, articles 6 to 8.

63

Part III of the Palermo Protocol, articles 9 to 13.
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“Article 5
Criminalization
1.

Each State Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences the conduct set forth in article 3 of
this Protocol, when committed intentionally.

2.

Each State Party shall also adopt such legislative and other measures as may
be necessary to establish as criminal offences:
(a)

Subject to the basic concepts of its legal system, attempting to commit
an offence established in accordance with paragraph 1 of this article;

(b)

Participating as an accomplice in an offence established in accordance
with paragraph 1 of this article; and

(c)

Organizing or directing other persons to commit an offence established
in accordance with paragraph 1 of this article.”

The point of departure to understanding this obligation is to understand the “offence established
in accordance with paragraph 1” of the Palermo Protocol. Paragraph 1 of article 5 prescribes
that a member state is to adopt the necessary legislative and other measures to create as
criminal offences the conduct set out in article 3 of the Palermo Protocol. The definition of what
conduct will constitute “trafficking in persons” to be criminalised by member states is found in
article 3(a) of the Protocol.

2.1.2.2.1.1.

Definition – the offence established in article 3 of the Palermo Protocol

For centuries the international community has struggled, but continued to attempt, to configure
an accurate definition of what amounts to trafficking in persons.64 With the vastness of measures
in means by which the trafficking problem manifests, achieving an all-encompassing scope has
proven to hold extreme difficulties, especially from a legal point of view. However, the UNODC
has conducted substantial negotiations to conclude the definition that is put forth in the Palermo
Protocol. 65 The formulation of this definition marks a victorious milestone in the combat of
trafficking in persons.66

64

C Rijken Trafficking in Persons: Prosecution from a European Perspective (2003) 54.

65

During the 1990’s various human rights activists and countries partook in discussions in formulating an

accurate definition. Noteworthy is the discussions that took place at the World Conference on Human
Rights in 1993 in Vienna and the discussions at the World Conference on Women in 1995 in Beijing.
66

Kruger & Oosthuizen (2011) CARSA 47; KE Hyland The Impact of the Protocol to Prevent, Suppress

and Punish Trafficking in Persons, Especially Women and Children (2001) 8(2) Human Rights Brief 38.
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2.1.2.2.1.2.

Article 3(a) definition of “trafficking in persons”

Article 3(a) of the Palermo Protocol puts forth the following comprehensive definition of the
offence “trafficking in persons”:
“(a)

“Trafficking in persons” shall mean the recruitment, transportation, transfer,

harbouring or receipt of persons, by means of the threat or use of force or other forms
of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position
of vulnerability or of the giving or receiving of payments or benefits to achieve the
consent of a person having control over another person, for the purpose of exploitation.
Exploitation shall include, at a minimum, the exploitation of the prostitution of others or
other forms of sexual exploitation, forced labour or services, slavery or practices similar
to slavery, servitude or the removal of organs;”

The Palermo Protocol definition, complex as it may be, describes the crime of trafficking by
essentially breaking it down into three elements: the prohibited actions, the prohibited means,
and the exploitative purpose. In short, Kruger and Oosthuizen explain that the Protocol
describes the definition by stating what is done (act), how it is done (method) and why it is done
(purpose).67

The UNODC Model Law against Trafficking in Persons is designed to assist states that have
ratified the Protocol in implementing its provisions. The Model Law provides model provisions
that can be legislated by member states in adherence to the requirements of the Palermo
Protocol. It further provides guiding commentary on each such provision whilst distinguishing
between mandatory and optional provisions. As such, full compliance with the Model Law is not
required seeing that its very nature is to provide an “example to follow” rather than a cast-instone rule of law or even strict guideline. The Model Law has specifically been crafted so as to
provide flexibility to each state to incorporate their unique legal context. As such, it is a suitable
guidance in a study of the obligations brought about by the Palermo Protocol.

The introduction to the Model Law (of which it is clearly stated that it does not form part of the
content of the Model Law but merely constitutes an “explanatory note on the genesis, nature
and scope” of the Model Law) clarifies that the general provisions and definitions of the Model
Law form an integral part of the Model Law and as such no distinction is made in respect of
mandatory and optional provisions. Although these are not necessarily specifically required by
the Protocol, they remain an accurate standard to measure what is obligated by the Protocol.

67
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The Protocol defines trafficking in article 3 whilst article 5 creates the obligation to criminalise a
similar offence. What is required to be criminalised in compliance with the Protocol will forthwith
be discussed, taking the guidance of the Model Law into consideration.

2.1.2.2.1.3.

The prohibited actions element

The actions of recruitment, transportation, transfer, harbouring or receipt of persons are defined
as the actions prohibited by the Protocol. These in themselves are not enough to constitute the
offence of trafficking. The required prohibited method (means) must have been implemented in
effecting the action and must have been performed for the specific purpose of exploitation of
the victim. Trafficking generally starts with the recruitment of a victim. 68 The victim will generally
then be transported to a location to be received and harboured, either at the end destination or
en route, both included in the scope of the prohibited action, to there be exploited. It is clear that
trafficking is much rather a process than an isolated incident or event.69 The inclusion of all of
these prohibited actions covers the different phases which the trafficking process may entail.
However, by listing the prohibited actions and separating each action by “or”, instead of “and”,
indicates the intention to prohibit all the listed actions independently of each other and not
necessarily as a collective. As such, the Protocol prescribes the criminalisation of each
individual act as prosecutable “trafficking”. Further to this, the definition also does not prescribe
that the various actions within the chain of the trafficking offence be performed by the same
person. Proscription of each different participant’s role can be achieved under the same crime
definition which will criminalise one person’s achievement of the full trafficking process. This
begs the question whether one individual could be found guilty on multiple charges of trafficking
in persons with each charge being for each different prohibited action albeit in the completion of
one and the same “trafficking chain”. For example, X, a Mongolian national, recruits C, a national
of South Africa, (by means of force) to work as a slave in a Mongolian mine. X ships C across
to Mongolia, receives C into his custody upon arrival in Mongolia and harbours C as a slave
thereafter. Would South African authorities be able to prosecute X for trafficking based on the
action of recruiting C (which recruitment was attained by force) for the purpose of exploitation
of C whilst Mongolian authorities retain the right to prosecute X based on the action of
harbouring C (which harbouring was attained and maintained by force) for the purpose of
exploitation of C? For the general legal mind it would seem like a duplication of charges,
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however, it would seem the Protocol provides for this. This question will further be discussed in
respect of the South African Trafficking Act.

Neither the Palermo Protocol nor the Model Law prescribes definitions for the prohibited actions
(recruitment, transportation, transfer, harbouring or receipt of persons) and, as such, the
ordinary meaning of these words are to be ascribed to them in interpreting them. In interpreting
the Protocol, the ordinary meaning of the words in terms of international law would need to be
applied. However, the international law ordinary meaning might differ from that of the South
African law. The obligation imposed on member states, including South Africa, is to provide
criminalisation of the prohibited acts based on their ordinary meaning in the international law
context so as to provide, as purposed, effective cross-border as well as local measures against
trafficking in persons. As no definitions for these prohibited action concepts are included, it is
accepted that the UNODC either provided that the definitions internationally and locally will be
similar, or similar enough, so as to render definitions redundant or they intended to provide
member states with enough flexibility to ensure the actions prohibited in terms of national
legislation is sufficient to suppress the crime in the forms in which it manifests in that specific
state. It is submitted that both the above reasons (for neglect of definitions for these terms) are
applicable. The introduction to the Model Law states that the Model Law is a mere guideline,
“designed to be adaptable to the needs of each State, whatever its legal tradition and social,
economic, cultural and geographical conditions”. 70 Kruger and Oosthuizen acknowledge, in
discussion of the prohibited actions element, that the “Palermo Protocol’s definition is formulated
broadly”.71 It is concluded that South Africa has the scope to adopt a definition suitable to the
form and manner of trafficking witnessed in South Africa.

Based on the above, South Africa is obligated to:
1.

prohibit the actions of recruitment, transportation, transfer, harbouring or receipt of
persons as an element of the trafficking crime; and

2.

provide that any one action listed can be prosecuted as trafficking in persons
independent of any further actions (subject to the existence of further two elements of
the prohibited means and exploitative purpose requirement).

2.1.2.2.1.4.

The prohibited means element

The second element of trafficking that the Protocol prescribes is the use of certain methods or
means to achieve the prohibited action. The second part of the definition reads as follows,
consisting of the bulk of the definition:

70
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“by means of the threat or use of force or other forms of coercion, of abduction, of
fraud, of deception, of the abuse of power or of a position of vulnerability or of the
giving or receiving of payments or benefits to achieve the consent of a person having
control over another person”

As such, the prohibited means in terms of the Palermo Protocol are the use of or threat of:
•

force, or other means of coercion;

•

abduction;

•

fraud;

•

deception;

•

abuse of power or of a position of vulnerability; or

•

giving or receiving of payments or benefits to achieve the consent of a person having
control over another person.

These can generally be grouped into three main categories: force, deception and abuse of
power or of a position of vulnerability. The requirements under each are discussed below.

2.1.2.2.1.4.1.

Force

The term “force” is not defined by the Protocol or the Model Law. The term “force” ordinarily
means “coercion or compulsion, especially with the use or threat of violence”72, implying that
the person being forced does not have the freedom of choice in respect of the action that he or
she is being forced into. “Coercion” is similarly not defined by the Protocol. The Model Law refers
to the US State Department Model Law to Combat Trafficking in Persons’ definition of “coercion”
as an example of such definition:73
“(e) “Coercion” shall mean use of force or threat thereof, and some forms of non-violent
or psychological use of force or threat thereof, including but not limited to:
(i)

Threats of harm or physical restraint of any person;

(ii)

Any scheme, plan or pattern intended to cause a person to believe that
failure to perform an act would result in serious harm to or physical restraint
against any person;

(iii)

Abuse or any threat linked to the legal status of a person;

(iv)

Psychological pressure;”

Second
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The Protocol prohibits both the use or threat of 1) force and 2) other forms of coercion. In reading
these two definitions in conjunction, it is clear that the Protocol prohibits both violent and nonviolent means of force or coercion. The application of actual force, abduction and actions
generally equated with a physical breach of a person’s right to bodily integrity as well as “other
means of coercion”, including a threat to breach of a person’s bodily integrity are also barred. A
wide range of forceful actions are precluded such as abduction, assault, as well as any threat
to these or other violent measures. By prohibition of “other means of coercion” it is clear that the
methods listed are not exhaustive. This indicates that a broad definition must be ascribed to the
prohibited means of force or coercion.74 Kruger and Oosthuizen further indicate that the threat
of force does not have to be directed at the victim of trafficking. Coercion by manner of threats
or intimidation or actual force such as assaults, against family or the beloved of the victim also
constitute coercion prohibited by the Protocol. Although Kruger and Oosthuizen mention this
type of conduct under the ambit of “coercion”, it is submitted that the use of force against
individual/s that are not the trafficked victim him- or herself will also classify as the required
“force” in order to meet this element of the crime. When considering the Model Law definition of
“forced labour or services” it confirms that “force” refers to a person not subjecting him- or herself
to the coerced deed voluntarily.75 As such, indirect force and/or coercion (against a non-victim)
will bring about the required prohibited means in trafficking and individual providing it causally
led to the trafficking of the victim by application of the causa sine qua non rule.

2.1.2.2.1.4.2.

Deception

The term “deception” is not defined in the Palermo Protocol. The, ancillary guidance issued in
interpreting the Protocol shall be referred to. The Model Law provides the following as definition
of deception:
“(f) “Deception” shall mean any conduct that is intended to deceive a person;
or
“Deception” shall mean any deception by words or by conduct [as to fact or as to
law], [as to]:

74

(i)
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(ii)

The conditions of work;
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(iii) The extent to which the person will be free to leave his or her place of
residence; or
[(iv) Other circumstances involving exploitation of the person.]”

As can clearly be seen from the wide scope of the above quoted definition, the Protocol does
not wish to limit the scope of what might constitute “deception” in the legislation of a member
state. The inclusion of optional sub-paragraph (iv) of this definition provides member states with
scope to define the term in the widest terms necessary to prohibit trafficking in their context.
Two schools of thought can exist is this regard. It could be that the Protocol’s lack of definition
in this regard grants members the freedom to determine a definition applicable to their context,
at their own legislative discretion, which definition must only meet the purpose of being able to
prohibit human trafficking within the borders of that state. In other words, states would be able
to potentially limit the definition of “deception” by only including sub-paragraphs (i) to (iii) in the
state’s deception definition. On a narrow reading of the law, that would suffice to be compliant
for Palermo Protocol purposes. The second line of reasoning would dictate that although the
Protocol does not specifically place an express obligation on member states to utilise the full,
wider definition (inclusive of sub-paragraph (iv)), the lack of the definition in the Protocol itself
can be interpreted as a mandate to define “deception” in its widest form possible so as to meet
the criteria of being able to prosecute all forms of trafficking possible within the member’s
borders and abroad. Kruger and Oosthuizen seem to support this latter view by stating that the
broader definition must be utilised to “cover the range of deceitful methods” implemented in
trafficking of persons.76

What is significant, is that the deception is not limited to the nature of the services but further
extends to deception in respect of the conditions under which these services are rendered. In
other words, should a victim consent to the rendering of services such as prostitution, labour or
other, but the circumstances are not as promised, this will constitute “deception” bringing the
actions of transporting and/or harbouring the victim at the place where services are to be
delivered under the ambit of prosecutable trafficking.77

2.1.2.2.1.4.3.

Abuse of power or of a position of vulnerability

The inclusion of this as prohibited mean confirms that trafficking can be done without the
application of overt force. 78 This method refers to and would mostly be dependent on a
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relationship in terms of which the victim is subject to the control and/or power of another. The
terms “abuse of power” and “abuse of a position of vulnerability” are also not defined in the
Palermo Protocol. The method of “the giving or receiving of payments or benefits to achieve the
consent of a person having control over another person” also falls under this category. In all
three scenarios (abuse of power, abuse of position of vulnerability and giving or receiving of
benefits) the terms are undefined and, as such, to be interpreted in their widest sense.
Kruger and Oosthuizen suggest that the “abuse of power” refers to situations where individuals
in authoritative positions over victims “use their powers inappropriately” to facilitate trafficking. 79
These could include parents, aunts or uncles, teachers, employers or religious leaders. 80 Rijken
further includes the confiscation of identification and travel documents as “abuse of power”. 81
This view is supported by paragraph 4 of article 8 of the Palermo Protocol. Paragraph 4 of article
8 provides that a member state of which a national or permanent resident that was a victim of
trafficking which is being repatriated to the victim’s resident state “shall agree to issue, at the
request of the receiving State Party, such travel documents or other authorization as may be
necessary to enable the person to travel to and re-enter its territory”. The implication is that the
confiscation of such documents rendered the victim without the ability to control their own legal
travel and, therefore, their return to their home. Therefore, by such confiscation the confiscator
exercises a form of power over the victim.
In respect of the “abuse of a position of vulnerability” the interpretative notes to article 3 of the
Protocol notes:
“(a) The reference to the abuse of a position of vulnerability is understood to refer to any
situation in which the person involved has no real and acceptable alternative but to
submit to the abuse involved.”82

The Model Law does not provide further guidance or examples as to what would constitute a
“vulnerability” implying a broad interpretation is to be adopted. Any form of vulnerability can be
abused in order to facilitate this method. 83 Financial insecurity, previous disadvantages,
unemployment, the victim’s social situation, psychological disposition, physical weaknesses,
religious beliefs or isolation can all be classified as vulnerabilities susceptible to abuse. 84
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National legislation must therefore incorporate a similarly wide definition of “abuse of a position
of vulnerability”.

The giving or receiving of benefits, monetary or other, in order to obtain the consent of an
individual that is in power over another in order to facilitate the trafficking of that other individual
is a further prohibited method. This would include the bribing of parents, guardians or employers
of minors or other vulnerable persons such as women, employees or children to traffic these
persons. Benefits are not defined and, as such, not limited in any way. The obligation is therefore
to criminalise receiving or giving of any type of benefit.

The Palermo Protocol specifically excludes the means element in totality as a requirement for
the crime of trafficking where the victim is a child.85 Where the victim of the trafficking is a child,
only two elements need to exist to constitute the offence: the prohibited action and the purpose
of exploitation. The consequences of this provision are that the conduct that must be
criminalised as trafficking of a minor represents a greatly broader category of conduct. This
renders the evidentiary burden to prove trafficking significantly lower where the victim is a
child.86 South Africa has the obligation to ensure that the prohibited means element is not a
requirement to constitute the crime of trafficking of a child.

2.1.2.2.1.5.

The element of exploitation

The element of exploitation is not defined in the Protocol.87 This definition has been left almost
entirely up to the domestic legislatures of contracting parties. A minimum standard of what is to
be included under the broader umbrella of “exploitation”, to be further defined by each state as
they choose should they so choose, is encapsulated in the part of the trafficking definition in
article 3 that reads:
“Exploitation shall include, at a minimum, the exploitation of the prostitution of others or
other forms of sexual exploitation, forced labour or services, slavery or practices similar
to slavery, servitude or the removal of organs”
By using the words “shall include”, other forms of exploitation are not excluded. The minimum
obligation that South Africa has in terms of enacting legislation in prevention, suppression and
punishing of trafficking is to include the criminalisation of acts that are performed (meeting the
means and methods elements requirements) with the purpose of exploitation that includes the
above, broadly speaking, three exploitative purposes: exploitation of a sexual nature, of a
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labour- and slavery-related nature and with regards to the removal of organs, without limiting
the possibility of other forms of exploitation. When considering South Africa’s broader obligation
to prevent, suppress and combat trafficking of persons nationally and transnationally, merely
sticking to the “at a minimum” list provided by the Palermo Protocol in the domestic legislation,
will not necessarily lead to South Africa meeting the international obligation. As per the laws of
interpretation, the ordinary meaning of the word shall be ascribed to “exploitation” in interpreting
the word. This word is defined by the Oxford dictionary as:
“The action or fact of treating someone unfairly in order to benefit from their work.”88

In combination with the minimum listed exploitative practices, South Africa will be in breach of
its international obligations if it does not provide that “exploitation” will at least mean the same
as the above ordinary definition of the word. As such, it is advisable to follow the protocol by
providing a list of practices that exploitation includes, but is not limited to. In crafting this list, it
will further be advisable to purposefully consider the specific South African context in order to
decide whether it is necessary, for the benefit of legal certainty, to expand the list with specific
practices that are prevalent in the South African jurisdiction. This would entail the legislature
taking cognisance of the obvious as well as not so obvious purposes for which victims are
trafficked in order to draft legislation that empowers and enables the judicial hand to effectively
prosecute trafficking, in combating thereof.

South Africa might therefore not meet its international obligation if it were to provide a definition
for “exploitation” that limits the scope of its applicability to less than the scenarios provided for
in the Palermo Protocol.

2.1.2.2.1.5.1.

The extension of trafficking offences beyond the scope of a sexual nature

Although slavery of all kinds has existed since the beginning of man, the focus of international
legislation in combating crimes of trafficking prior to the Palermo Protocol were centred on
providing for the criminalisation of crimes that had sexual exploitation as focus point. The five
international instruments that constituted the international legal anti-trafficking framework prior
to the Palermo Protocol was the International Agreement for the Suppression of White Slave
Traffic, 89 the Convention on the Suppression of Traffic in Women and Children, 90 the
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International Convention of the Suppression of the Traffic in Women of Full Age, 91 and the
Convention of the Suppression of the Traffic in Persons and the Exploitation of the Prostitution
of Others.92 The scope of these five instruments was limited to the “enticing or abducting” of
women for purposes of prostitution abroad. 93 These instruments also did not establish a
definition of human trafficking.94 Kelly Hyland lauds the Palermo Protocol for addressing many
of the shortcomings of the previous trafficking framework. 95 Hyland compliments the Palermo
Protocol in that it caters more accurately for the modern manifestations of trafficking by not
limiting the trafficking offence to activities that have a sexual exploitation purpose.96 By providing
a broad definition of trafficking in persons, the first hurdle is overcome. By further sculpting the
term “exploitation” to include, over and above the exploitation of persons for prostitution, “other
forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery,
servitude or the removal of organs”97 the criminalised acts of trafficking better represent the
modern crime of trafficking. As such, forced labour in all spheres, not only in the sex work realm,
is prohibited. Sweatshops, forced marriage, domestic servitude, begging, involuntary removal
of organs, illegal adoptions and forced military service are all practices that can now be
prosecuted under the Palermo Protocol. 98 The Protocol further broadens the scope of
prosecutable trafficking by not limiting the acts to offences against women or persons of a
specific race.99
The Palermo Protocol does not define each form of exploitation included in the definition. 100 To
meet the obligation of criminalisation, a member state must therefore ensure that provision is
made for prosecution of all forms of exploitation, not only those of a sexual nature, towards all
persons, men, women and children regardless of race, age, or nationality.101
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2.1.2.2.1.6.

Ancillary crimes

Article 5(2)(a) to (c) of the Palermo Protocol require criminalisation of the attempt, participation
as accomplice in and organising or directing other persons to commit the crime of trafficking in
persons as defined in article 5(1) of the Palermo Protocol. The Model Law clarifies that these
crimes do not have to be provided in the member state’s domestic trafficking legislation if it is
not already provided for under the law of the country.

2.1.2.2.1.7.

Sanctions

In order to have the required preventative effect, states must adequately sanction the
commission of trafficking and related offences. Although the Palermo Protocol itself does not
provide specific guidelines in respect of sanctions and sentencing of trafficking offences, article
11 and article 2(b) of the Convention regulate the imposition of appropriate sanctions. Article
2(b) instructs that the penalty for serious crimes shall be at least four years of deprivation of
liberty or a more serious penalty. In the context of sentencing, the Model Law views trafficking
in persons as a “serious crime” that warrants punishment as referred to in in section 2(b) of the
Convention and, in fact, requires that states should, as a minimum, provide for sanctioning in
accordance with section 2(b) of the Convention.102 The South African prescribed punishments
should, therefore, reflect the view that the crime is serious. As such, a minimum of four years
imprisonment or other form of deprivation of liberty must be provided for in the South African
sanctioning regime with the discretion to provide for more serious sanctions for more serious
crimes.103 Article 11(1) of the Convention provides that states are to render offenders liable to
sanctions that take into account the “gravity of the offence” in cases of participation in organised
criminal groups (article 5), money laundering (article 6), corruption (article 8) and obstruction of
justice (article 23). As the Convention’s provisions apply mutatis mutandis to the Palermo
Protocol, this provision also applies to the imposition of trafficking sanctions required by the
Protocol. 104 The UNODC Legislative Guides also affirms that the grave nature of the offence as
well as the need to deter these offences must be taken into account in decisions regarding
punishment. Although article 11(6) of the Convention confirms that states’ national legislation
remains the primary source of factors to be taken into account in sentencing proceedings, the
UNODC Legislative Guides clarifies that states are obligated to ensure that the gravity of the
offence match the sanction imposed, even when mitigating, or aggravating, factors are at
play.105 Article 10(4) of the Convention further requires member states to provide “effective,
102
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proportionate and dissuasive criminal or non-criminal sanctions” where the offender is a juristic
person.106 In fulfilment of its obligations imposed by article 11 of the Palermo Protocol, party
states are not per se required to provide penalties for commercial carriers that do not ascertain
whether or not persons transported by them have travel documentation in their possession. The
Model Law indicates that each party has the unlimited discretion whether or not to impose
sanctions for this offence as included in their domestic law in adherence to article 11 of the
Protocol.107 Where fines are provided for in the domestic legislation, the Model Law suggests
that states avoid setting fixed monetary amounts for such fines so that the effect of inflation shall
not render the fines without the necessary deterrent effect.108
The international law framework further provides for sanctions in the form of compensation or
restitution of trafficking victims. Article 6(6) of the Palermo Protocol obligates state parties to
include measures for victims of trafficking to be compensated for damages that they have
suffered. This is a peremptory provision that is also required by article 25, paragraph 2 of the
Convention. In the discussion of this provision, the Model Law clarifies that this need not be
specifically included in the trafficking legislation that member states are to enact if the state’s
national legislation already provides for such victim compensation. 109 Member states are not
required to provide specific aggravating factors to be considered in sentencing proceedings.
The Model Law contains a section thereon as an optional provision that states can include if it
conforms to that state’s domestic law.110
The national legislation must, at a minimum, provide for sanctions of four years deprivation of
liberty in cases of trafficking in persons and the related crimes that are of a similarly serious
nature. Member states are further required to provide for sanctions that concur with the gravity
of the offence and the need to deter these crimes. It is almost certain, that in most instances,
four years of imprisonment will not suffice to meet the latter obligation and will states as
necessity need to impose stricter sentences.

2.1.2.2.1.8.

Conclusion – obligation to criminalise

It is clear to see that the definition of the crime of “trafficking in persons” under the Palermo
Protocol has been constructed in very broad terms to fulfil two important purposes:

1. to ensure the widest possible mandate be granted to member states to effectively and
relevantly craft its own national legislation, without fear of limitation, with which to
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prevent and combat the offence of trafficking as it prevails in its specific jurisdiction;
and

2. to ensure provision for the broadest criminalisation of any and all possible or potential
forms of trafficking in persons, existing and future, internationally, cross-border and
locally.
South Africa’s obligation, accordingly, is to promulgate legislation that matches the requirement
of broad criminalisation by inclusion of the three elements of the crime: the prohibited actions,
prohibited means and the element of exploitation in a broad format.

2.1.2.2.2. Obligation to protect and assist victims

Part II of the Palermo Protocol imputes to ratifying member states the obligation to provide
provisions that ensure the protection and assistance of victims of trafficking in persons. Articles
6 to 8 of the Protocol set out the ambit of this requirement specifically in respect of trafficking
victims. A range of actions are mentioned in these sections, some of which are not mandatory.
The UNODC Legislative Guides state that the Convention and Palermo Protocol do not propose
to provide a comprehensive framework to prevent and assist victims of trafficking but that the
intention is rather to supplement the already existing general rules regarding the treatment of
victim and other witnesses. 111 The Palermo Protocol provides further provisions specific to
trafficking cases. From the literature, it is clear that the approach taken in protection and
assistances of victims must be a rights-based approach informed by the primacy of human
rights.

112

The United Nations High Commissioner for Human Rights established the

Recommended Principles and Guidelines on Human Rights and Human Trafficking (“HCHR
Guide”) to further assist ratifying states in implementing the Convention and Palermo
Protocol. 113 The first principle of the HCHR Guide elevates the human rights of victims of
trafficking. This principle reads:
“The human rights of trafficked persons shall be at the centre of all efforts to prevent
and combat trafficking and to protect, assist and provide redress to victims”114
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South Africa, therefore, has the international obligation to protect the human rights of trafficked
persons. The relevant sections of part II of the Palermo Protocol in respect of victim protection
and assistance in the light of the obligation to criminalise and where these have bearing on the
criminal procedure are considered below.

Paragraph 1 and 2 of article 6 of the Protocol require states to afford victims certain procedural
rights in the event of court proceedings. For the purpose of protecting the victim’s privacy and
identity, paragraph 1 determines that legal proceedings are to be confidential, yet, subjects this
protective measure to two subjective conditions. A state is only required to protect the privacy
and identity of the trafficking victim in appropriate cases and only to the extent that it is possible
under the state’s own domestic law. As such, generally, non-compliance with this provision is
justifiable if the two conditions exist in a particular case. In South Africa’s case, existing criminal
procedural law provides for in camera proceedings in certain circumstances.115 Section 153(1),
(2) and (3) of the Criminal Procedure Act, Act 51 of 1977 (“CPA”) provide different instances
and ways in which South African courts have the powers to protect the privacy and identity of a
victim. It can safely be submitted that South African law provides for confidentially held hearings.
South Africa’s obligation in this regard would merely be to ensure that the Trafficking Act
promulgated does not provide to the contrary but rather in support of these provisions. Although
not obligatory, it would be advisable to provide for these procedural rights to victims in the
Trafficking Act to have one comprehensive legal framework of the matter.

Paragraph 2 of article 6, however, provides that the domestic legislation shall provide for the
provision of information in respect of the court proceedings as well as for the provision of
assistance to the victim of the offence. The South African Constitution as well as the CPA,
provide comprehensively for the provision of information and legal assistance to accused. 116
Section 191A of the CPA provides that the Minister may issue regulations affording witnesses
certain services. Such regulations have not yet been effected. South Africa will have to ensure
its domestic legislation provide these rights to victims, both those that will be acting as witnesses
in a trafficking case and those that will not but wish to convey their views and concerns at
different stages of the proceedings. It should also be noted that the victim’s “views and concerns”
might not be relevant only in the context of witnessing. As such, a broad provision for assistance
to the victim is required. Paragraph 6 of article 3 requires party states to ensure that its legal
system provide recourse to damages suffered by victims of trafficking.

The remainder of article 6 suggests that states are to impute further rights to victims such as
rights to housing, information, psychological, physical, and material assistance, employment,
educational and training assistance, taking into consideration factors such as age, gender and

115

Section 153 of the Criminal Procedure Act, Act 51 of 1977 (“CPA”).
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Section 73 and 74 of the CPA.
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the special needs of the victim. The wording of this section is peremptory yet it only requires
states to consider the implementation of measures affording these rights.

Article 8 deals with the repatriation of victims to their country of nationality or permanent
residence. Separate laws exist in this context. A member state will be obliged to address aspects
pertaining to the right to be issued with new travel identification and travel documents, in the
case of confiscation of such by an offender, and to safely be repatriated. In order to comply with
this obligation, the domestic legislation will have to provide for a correlation between possible
laws in respect of, especially, deportation of foreigners, with trafficking laws. In order to comply
with the substantial part of article 8, a member state wishing to deport an individual, must be
capable of establishing whether such person is a victim of trafficking. In fact, the wording of the
Protocol infers such ability. The implication of this is that the domestic legislation providing for
the identification of a trafficking victim will have to trump domestic legislation providing for
immediate deportation of illegal foreigners. South Africa will be required to address the coworking or sub-ordination of deportation laws toward the laws promulgated in protection of
trafficking victims.

The international requirement will be met by South Africa if its laws contain the general
international rules of victim and other witness protection and assistance as well as the rules
specified in terms of trafficking victims and witnesses as set out in the Palermo Protocol, read
with the Convention.

2.1.2.2.3. Prevention, cooperation and other measures to be implemented

Part III of the Palermo Protocol places an obligation on member states to implement policies
and other measures, over and above the criminalising legislation to be promulgated in terms of
article 5, to prevent trafficking in persons, in its own jurisdiction and in cooperation with other
states. These matters are preventative in nature. Article 9 of the Protocol prescribes that parties
shall establish policies, programmes and other measures to both prevent and combat trafficking
and to protect and assist victims from re-victimisation. Internally article 9 requests parties to
implement public awareness measures in prevention of this crime. Article 9 further also
mandates bilateral and multilateral cooperation between states to minimise the factors that
render victims vulnerable to exploitation by way of trafficking. Article 10 obligates states to
cooperate with each other by the exchanging of information in relation to the documents and
routes that perpetrators and victims have used in crossing borders into that state for purposes
of identifying offenders, victims and to prevent the same from happening in future. Article 10
also obliges states to subject law enforcement and immigration officials to training in prevention,
prosecution and the rights of victims in cases of trafficking. Article 11 prescribes certain border
control measures that states are required to implement. Article 11(2) require of states to place
an obligation upon commercial transporters of persons. Article 11(2) requires member states to:
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“adopt legislative or other appropriate measures to prevent, to the extent possible,
means of transport operated by commercial carriers from being used in the
commission of offences established in accordance with article 5 of this Protocol”117
Article 11(3) then continues to specify at least one measure that should form part of the
measures a state is to adopt by stating:
“such measures shall include establishing the obligation of commercial carriers,
including any transportation company or the owner or operator of any means of
transport, to ascertain that all passengers are in possession of the travel documents
required for entry into the receiving State.”118

As such, a state is required to impute an obligation on commercial carriers, such as airlines,
train operators, bus companies, boat travelling companies or couriers of other sorts, to check
that all passengers are in possession of travel documents for the travel they are embarking on.
Article 11(4) further determines that sanctions are to be provided for and imposed in case a
breach of this obligation in terms of article 11(3). South Africa will therefore have to ensure such
an obligation is created, implemented and controlled in order to meet its own international
obligation in this regard. The Model Law indicates a provision in a state’s domestic law in this
regard as optional as it is of the opinion that there are many ways to provide for this obligation
on commercial carriers. By law, is only one such way. 119 Article 12 requires states to implement
measures that ensure the quality of identification and travel documents issued by the country
so that they cannot readily be misused or falsified as part of the trafficking process. Measures
to prevent the unlawful creation of these documents must also be put in place. Article 13 of the
Protocol obliges party states to cooperate with each other in the verification of the validity of
travel and identity documents. Many of these obligations pertain to immigration matters that will
most probably be dealt with in that sphere where as some could be included in the national
criminalisation provisions, depending on the existing legal framework of the member state.
Member states are to criminalise the relevant related crimes.120

The Palermo Protocol does not address the matters of extraterritorial jurisdiction or confiscation
of the proceeds of crime or the equipment and instrumentalities used in the performance of the
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Article 11(2) of the Palermo Protocol. The Model Law defines “commercial carrier” as a legal or a natural

person who engages in the transportation of goods or people for commercial gain.
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crimes. As such, the minimum requirements set out by the Convention will be those which party
states are obliged to conform.121

2.2.

Conclusion

South Africa is obligated to do its part in the combat and prevention of trafficking in persons
within its jurisdiction as well as in cooperation with other member states. Trafficking is rife and
trafficking targets the vulnerable. 122 Due to various socio-economic, geographic, political,
historic, cultural and moral vulnerabilities, South Africa has regrettably emerged as a source,
transit and transport hub of the trafficking industry. South Africa has a long route to pave in order
to effectively combat and, later, prevent the prevalence of trafficking within its jurisdiction.
However, the most foundational and comprehensive part of South Africa’s international
obligation is to promulgate legislation that provides for the criminalisation of the trafficking
offence as defined in article 3 of the Palermo Protocol as well as certain related crimes.123 The
domestic legislation must provide a definition that satisfies the elements of the article 3
definition: prohibiting the required actions of recruitment, transportation, transfer, harbouring
and receipt of persons when they are committed by the prohibited means for the purpose of
exploitation. South Africa is to ensure that it provides for these terms in a broad interpretation,
yet also providing a sufficiently accurate definition to combat any specific forms of trafficking
that occurs in its jurisdiction. This can be achieved by remaining true to the Protocol’s wide
definition of the terms and including specific forms of actions, methods or exploitative practices
in the same definition by use of the wording “shall include but not be limited to”. South Africa is
also to ensure that the definition it promulgates does not only provide for trafficking with a
purpose of sexual exploitation. It is to provide for any and all exploitative practices to meet the
exploitation element. Over and above the criminalisation of the trafficking offence, related
offences are also to be criminalised.124 South Africa must also ensure the required measures to
protect and assist victims, specifically within the context of the criminal procedure are provided,
with specific reference to the protection of victims’ constitutionally enshrined right to privacy and
access to courts. Lastly, South Africa is also to broaden its approach to the trafficking crime to
constitute more than action that merely constitutes a response to the committed crime. South
Africa must implement measures, legislative and others, to act in aversion and deterrence of
the commission of the crime, in prevention of trafficking of persons. In this regard, it must also
provide processes to cooperate with other states.
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See the discussion in 2.1.1.3.1 and 2.1.1.3.2 above.
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In accordance with section 9 of the Constitution, South Africa’s legislation must ensure that
trafficking in respect of all individuals, irrespective of factors such as gender, race or nationality,
are afforded the same rights, recourse and protection. The definition promulgated by the South
African legislature will not suffice if it limits trafficking as a crime that is committed against women
and children only, but will need to provide for the prevention and combat of trafficking of all
persons, especially women and children.

For South Africa to meet its international requirements as set out in the Convention and Palermo
Protocol, the Trafficking Act is to meet the requirements as set out in this chapter, the
predominant thereof being, the criminalisation of the offence of trafficking in persons as defined
in article 3(1) of the Protocol, whilst also providing legislative or other measures to protect and
assist victims as well as in prevention of the ever prevailing crime of trafficking.
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3.

The required mens rea under the Palermo Protocol

This chapter considers what forms of mens rea are prescribed by the international law as
sufficient to prosecute the crime of trafficking in persons. An analysis of the forms of mens rea
will assist in establishing whether, apart from intent, negligence and other derivative forms of
liability are prescribed, or if not, allowed.
Article 5(1) of the Palermo Protocol requires criminalisation on the following grounds:
“Each State Party shall adopt such legislative and other measures as may be necessary
to establish as criminal offences the conduct set forth in article 3 of this Protocol, when
committed intentionally.”
By use of the words “for the purpose of exploitation” in the article 3(a) definition of trafficking in
persons, the Palermo Protocol imports a high standard of criminal intent as element of the
prescribed international definition.125 By this, the Palermo Protocol requires member states to,
at a minimum, ensure that trafficking acts performed by a person with the intent to exploit a
victim is criminalised by its anti-trafficking legislation. The required form of mens rea is referred
to by the UN.GIFT’s manual on human trafficking as dolus specialis.126 Dolus specialis is defined
as the purpose aimed at by the offender whilst committing the material acts of the offence. 127
Dolus directus, being the intent to commit an act to achieve a specific purpose, qualifies as a
form of dolus specialis.

128

Scholars also argue that dolus specialis would in certain

circumstances include dolus indirectus and dolus eventualis.129 The international definition errs
on the side of caution by only requiring that the highest form of criminal intent (specifically, the
intent to exploit a person/s) must, at a minimum, be included as element of each member state’s
trafficking definition. In light of the fragmented nature of the trafficking process and the fact that
many role players are generally involved in the trafficking of any victim, it is submitted that the
required standard of intent could prove difficult to establish.130 However, the Palermo Protocol
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UN.GIFT Anti-human Trafficking Manual for Criminal Justice Practitioners (2009) 5. The writer of Dolus

Specialis: The International Criminal Tribunals’ Interpretations of Genocidal Intent (2010) submits that
dolus specialis can be found in all three forms: dolus directus, dolus indirectus and dolus eventualis. For a
thorough discussion of the application of dolus specialis by international tribunals in respect of genocide
see the aforementioned article by DL Burns.
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does not preclude state parties from providing forms of mens rea at a lower standard. 131
Negligence, recklessness, “wilful blindness” or presumptions of intent are all derivative forms of
fault that can be incorporated by parties in crafting their local definition within their own legislative
context. 132 The required form of mens rea would also be applicable in cases of attempted
trafficking and cases against accomplices or persons that organise or direct others to traffic
victims.133 As such, the international requirement in respect of the required mens rea is broad
and open-ended – state parties are only obligated to ensure intentional trafficking is criminalised,
but have the right to provide that negligent or other lesser forms of mens rea also be prohibited.
South Africa, will therefore satisfy its international obligation if the Trafficking Act prescribes the
intentional trafficking of persons.
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UN.GIFT Anti-human Trafficking Manual for Criminal Justice Practitioners (2009) 6; UNODC Legislative

Guides (2004) 25-26; Kruger Combating Human Trafficking 316.
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4.

The South African legal framework prior to commencement of the Trafficking
Act

4.1.

Introduction

The offence of trafficking is known for its complex and multi-faceted nature. It is generally
referred to as a criminal process consisting of a collection of crimes rather than a criminal
event.134 Prior to enactment of the Trafficking Act, South Africa effectively prosecuted forms of
trafficking in a number of successful cases by utilising the existing common law and statutory
crimes.135 Prosecution in this manner reverts to the prosecution of the elements of the trafficking
process in an unbundled, fragmented sense by addressing the underlying crimes that form a
trafficking chain. Although effective in many instances, the lack of an adequate allencompassing defined trafficking in persons crime, leaves the prosecuting authorities with only
this option. The workload and evidentiary burden in order to secure a conviction is increased
gravely. Instead of having to prove the elements of one crime (trafficking in persons), the
elements of more than one underlying crime might need to be proved to ensure that the
purposes of justice are achieved. Similarly, intent to commit each of the common law or statutory
underlying crimes will need to be established, instead of merely the intent to traffic individual/s.
This might prove a task harder than it appears, as each of these crimes that are fragments of
the trafficking process is often committed by different persons. It is imperative that one complete
definition of trafficking in persons be crafted and criminalised in order to most succinctly combat
and prevent this crime. Nonetheless, the utilisation of the fragmented common law and statutory
crimes cast the net employed to catch the diverse and ever-developing array of trafficking
activities wider and increase the preventative tools of the prosecution. This chapter seeks to set
out the relevant South African law principles and legislation applicable to acts of trafficking in
persons prior to commencement of the Act and their consequent role in the prosecution of this
crime. In-depth analysis of these principles has been done by South African scholars, such as
Kruger and Oosthuizen. This chapter will consider this analysis in the context of the newlypromulgated Trafficking Act to establish how the relevant common law crimes and principles as

134

UNODC Toolkit (2008); K Bales Understanding Global Slavery (2005) 133; Kruger Combating Human

Trafficking 418; Kruger & Oosthuizen (2012) PERJ/PELJ 1; Obokata (2006) Netherlands Quarterly of
Human Rights 380.
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well as the relevant statutory instruments by which trafficking in persons have been prosecuted
can still be applied (post commencement of the Trafficking Act) in combat of trafficking. Although
a complete definition now exists in the South African legal framework, the scope, power and
efficiency of each of these principles and statutes will be determined to consider the possibility
and need of still utilising them in the prosecution of this process-based crime. Kruger
emphasises that these crimes remain part of the “arsenal of related crimes that may be used to
prosecute traffickers for crimes other than human trafficking” and “that such crimes remain a
component in the South African legal response for combating human trafficking”. 136

4.2.

Common law crimes

The South African Law Reform Commission’s (“SALRC”) 2008 report on trafficking in persons
suggests that the South African common law present many crimes that can be used to bring
trafficking offenders to the book, although no single crime of trafficking in persons exist.137 These
and other common law crimes will be considered below.

4.2.1.

Common assault

Burchell defines assault as the infringement of the bodily integrity by either the direct application
of physical force or by creating the belief that force will be applied to the victim. 138 In the context
of trafficking, assault, directly and, possibly even more so, indirectly, is generally applied by
traffickers to gain control over their victims.139 One of the exploitative purposes for which victims
are trafficked and one of the manners by which traffickers obtain and enforce control over their
victims, is assault. Offenders regularly subject victims to forced drug and or alcohol addiction in
order to render them dependent on their controllers. The purposes for which persons are
trafficked regularly also entail assault, especially of a sexual nature. The common law offence
of assault can adequately be utilised as substitute in prosecuting acts or omissions that equate
to both the elements of prohibited activity and prohibited manner in a trafficking process that
show difficulty to prove in its entirety.
Burchell writes that perpetrators can be convicted of assault where they wrongfully and
intentionally use their body or an instrument to apply force to a victim’s person. 140 The required
intention under the new trafficking in persons crime differs from the intention necessary to
constitute assault. Prosecutors that find difficulty in proving the intention to subject a victim to
136
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the full trafficking process due to lack of evidence to that effect can possibly prove the intention
to, only, assault a victim at a lower evidentiary burden. In other words, by way of example, the
intent to assault the victim, in order to transport them for the purpose of sexual exploitation,
should be proven at a lower, or different, evidentiary burden than the intention to commit all
three elements of trafficking in persons. This can be especially helpful in cases where the person
orchestrating the trafficking is not involved in the execution of the process and one of the
individuals that bear no further knowledge as to the purpose why he is instructed to, for example,
assault and abduct an individual, can still be brought to book for that crime. In light thereof that
organised crime syndicates have been noted to coordinate trafficking activities in South
Africa,141 the additional tools provided for the prosecution under the common law crimes, will
assist in combating this phenomenon of trafficking, and should be retained as part of law
enforcement strategies to combat trafficking.

4.2.2.

Assault with intention to do grievous bodily harm

This common law crime resembles the offence of assault but is distinct in that it requires the
specific intent to cause grievous bodily harm. 142 Some factors that will be taken into account in
determining whether the assault is mere common assault or assault with the intention to do
grievous bodily harm are, for example, the type of weapon used, the extent of the violence, the
nature of the injuries inflicted, the relationship between the aggressor and victim, whether the
aggressor is extorting any vulnerabilities of the victim and the body parts targeted.143 Kruger
refers to the fact that traffickers generally apply serious, continuous assaults to their victims in
order to maintain their controlling hold.144 Another tactic employed by traffickers to prohibit their
victims from conduct that is contrary to their commands or attempts to escape, is to impute fear
to their victims by threats of serious bodily harm. In order to secure conviction of this crime,
actual harm is not required. The intention to cause such harm is sufficient. 145 Therefore, this
offence can be used in effective prosecution of instances where victims are threatened with
serious injury but only slight or no harm is actually effected.146
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4.2.3.

Abduction

Burchell defines the crime as the unlawful taking of a minor from the control of a custodian with
the intention of enabling someone to marry or have sexual intercourse with that minor 147. In
terms of this offence, the actual commission of sexual intercourse or marriage need not have
taken place or be proven to secure a conviction. Only the intention to marry or have sexual
intercourse is required. The intention need not be that the perpetrator marries or have sexual
relations with the abducted minor. As such, the minor can be abducted for marriage or
intercourse with someone else. This crime can, therefore, be of assistance in prosecution of
individuals that facilitate this part of the trafficking process where the full trafficking crime may
not be capable of successful prosecution.
Specific to the South African context, is the customary traditions of ukuthwala. The concept of
ukuthwala and its legality have become a subject of controversy in South African legal and
cultural spheres in recent times, especially against the background of the war on human
trafficking and more specifically after a contentious judgement in Jezile v S (“Jezile”). 148
Ukuthwala is a custom exercised by some indigenous communities of South Africa. Ukuthwala
entails the “mock abduction” of an unmarried woman by her “groom to be” and his family. The
tradition holds that the woman will pretend to protest her abduction in order to appear to protect
her dignity. Once at her suitor’s premises, she is to be kept with the women of the house whilst
the groom conducts marriage negotiations with the thwala-ed woman’s family.149 The suitor is
not to have intercourse with the woman at this stage.150 Customary law scholars argue that
ukuthwala is a legitimate customary practice with the purpose being the negotiation of the terms
of a customary law marriage and not sexual intercourse. 151 However, recent incidences of
abuse of this custom have caused the legality of this tradition to come under scrutiny. 152
Although the legality of the ukuthwala custom remains under scrutiny, the common law crime of
abduction can be utilised in prosecution of cases where women are forced into marriage
unwilling or where sexual intercourse is forced under the purports of seemingly legal ukuthwala.
Where the criteria for valid ukuthwala as required under customary law are not present,
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prosecution can and should be pursued under the ambit of the crime of abduction as was the
case in the Jezile judgement.153

4.2.4.

Kidnapping

Burchell defines the common law crime of kidnapping as the unlawful and intentional deprivation
of a person of his or her freedom of movement or, if such person is a minor, his or her custodians
of their control over such child. 154 The 2008 SA Law Reform Commission report refers to
kidnapping as one of the methods used to recruit individuals for purposes of trafficking them. 155
The scholars indicate that kidnapping is not sufficient to deal with human trafficking as trafficking
infringes a much wider range of rights than that of kidnapping. 156 While trafficking infringes rights
such as the dignity, life and security of the person, kidnapping only addresses the right to
freedom of movement. 157 Where prosecution under the auspices of kidnapping can assist
prosecutors in combating trafficking is specifically in cases where the evidence does not prove
the exploitative purpose element required in securing a conviction of trafficking. 158 Where
trafficking requires three elements, the prohibited action, prohibited method and an exploitative
purpose for the first two elements, a conviction on a charge of kidnapping can be secured by
proving only one of these three elements. Where a kidnapper has deprived a victim of his/her
right to freedom without their consent, this will be sufficient to convict the offender of kidnapping.
However, although this could be sufficient to constitute the first two elements of the trafficking
offence, the further exploitative purpose element will be lacking. In this regard, the lack of
evidence to obtain a trafficking conviction can be circumvented by securing a conviction on a
kidnapping count.

4.2.5.

Murder, attempted murder and culpable homicide

Where the death of a victim is caused unlawfully and intentionally by a trafficker, the trafficker
can be convicted of murder.159 Convictions of attempted murder have also been secured in
cases where offenders, knowing that they are HIV positive, have raped victims.160 This is a
153
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useful tool to prosecute traffickers or those that make use of their services that sexually
penetrate victims of trafficking whilst knowing that they are human immunodeficiency virus
(“HIV”) positive. The prosecution would have to prove that the offender knew that he or she was
HIV positive and could reasonably or ought reasonably to have foreseen that their victim could
be infected with the human immunodeficiency virus due to their actions. It is not necessary that
the victim had actually been infected with the virus to prove attempted murder. However, to
prove murder, death by acquired immune deficiency syndrome (“AIDS”) which has been caused
by the murder accused’s actions of rape, would need to be established.161
Kruger and Oosthuizen state that where a perpetrator’s negligent conduct causes the death of
a trafficking victim, that perpetrator can also be brought to book by a charge of culpable
homicide.162

4.2.6.

Extortion

Extortion involves the unlawful intentional application of pressure by which another is induced
to grant an advantage, patrimonial or non-patrimonial, to the person applying the pressure.163
Traffickers often extort victims in order to secure the victim to a position to exploit them and to
maintain such position of exploitation.164 Burchell confirms that the exploitation obtained by way
of extortion can also be of patrimonial as well as non-patrimonial nature. 165 Traffickers use
extortion against victims that do not want to wilfully submit to the exploitation envisaged by the
trafficker by threatening to retaliate against their family. The SA Law Reform Commission Report
also mentions that traffickers which sexually exploit victims, threaten their victims with the
publication of pictures or video footage of the victim performing sexual acts. 166 Burchell states
that although the mere revelation of embarrassing information would not per se be unlawful.
Where the purpose of the threat is to induce an undue advantage in favour of the extortioner,
such threat becomes unlawful. The revelation of the commission of a crime by a person for the
purpose of obtaining such an undue advantage would, therefore, constitute trafficking. 167
Therefore, where a trafficker threatens victims with revealing images of drug usage or
prostitution to family members in order to obtain the victim’s submission will be extortion of such
victim. However, even if the victim’s conduct might not be illegal but would exact the purposed
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undue influence from that victim, such conduct would constitute prosecutable extortion, such as
the revealing of footage or images of sexual acts. The SA Law Reform Commission Report,
however, confirms that, as with many of the other common law crimes such as kidnapping, the
reach of prosecution cannot extend to crimes of extortion committed outside the South African
border. 168 As such, this common law crime can assist prosecution in dealing with offences
committed within South Africa. However, the promulgation of counter-trafficking legislation as
required by the Palermo Protocol is imperative in combating these types of crimes when
committed outside of the borders while still leading to trafficking within the South African
borders.169

4.2.7.

Fraud, forgery and uttering

In order to successfully select victims for trafficking, traffickers prey on the most vulnerable of
society by the avid use of fraudulent misrepresentation. Kruger rightly points out that the use of
deceptive devises is intricately part of the success of trafficking. 170 Traffickers often represent
lucrative career opportunities, educational prospects, sports opportunities or other opportunities
to a better quality of life to victims in order to obtain their “consent” to either the transport of such
victim, in other words the prohibited act of the trafficking definition, or to the exploitive purpose
for which the victim is trafficked, being the final element of the Palermo Protocol’s trafficking
definition.171 Where prosecutors do not have a case to set out in proving all three elements of
trafficking, prosecution of the actions of traffickers that meet the definition of common law fraud
is critical. Burchell refers to fraud as being the unlawful making of a misrepresentation, with the
intent to defraud, which cause actual prejudice or which has the potential to cause prejudice to
another.172 Therefore, where offenders unlawfully and intentionally misrepresent certain facts to
victims in order to obtain their consent to be trafficked or to partake in something in which they
would not have done so failing the misrepresentation, this conduct is prosecutable as the
common law crime of fraud. Deception and misrepresentation, and not necessarily physical
violence, as to employment circumstances such as salary amounts, job description, work
circumstances or even the location of the job, often represent the manner by which offenders
lure their victims into the claws of trafficking. 173 However, as fraud is not limited to patrimonial
matters, offenders can be brought to book for any type of misrepresentation. 174 A further
168
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important piece in the trafficking process, especially in respect of cross-border trafficking, is the
fact that offenders create forged identity documents, passports or other travelling documents,
job contracts or international invites in the process of transporting trafficking victims from a
source country to a destination or transit country. The offender makes himself guilty of a forgery
or uttering and where these documents are presented, for example to border authorities or
potential future employers, this constitutes a prosecutable fraudulent misrepresentation.175 It is
submitted that prosecution of these unlawful and intentional misrepresentations as fraud is an
exceptionally important weapon in the hands of the prosecution as it enables authorities to
secure convictions of at least two of the elements of the Palermo Protocol definition of trafficking
in persons without having to prove the full crime. Prosecution of fraud, forgery and uttering are
useful tools to prosecute certain components of the trafficking process that are necessary to
achieve the completion of the multi-faceted process.

4.2.8.

Crimen iniuria

Crimen iniuria consists in the unlawful and intentional serious violation of the dignity or privacy
of another person.176 Kruger explains that the rights protected under the crime of crimen iniuria
are wide and represent opportunity to prevent initial conduct of traffickers in building victims’
trust from developing into full scale trafficking. 177 Crimen iniuria protects a person’s dignitas.
Although what is generally understood by the term dignity will fall within the ambit of dignitas,
this term includes both a person’s dignity and privacy. 178 It is expected that this crime will be
applicable in most cases of trafficking. 179 Trafficking is generally a humiliating and undignified
process. Traffickers view victims as assets for commercial use. They infringe upon the dignity
and privacy of victims by the use of defamatory language, subjecting victims to racist or sexist
commentary and physical abuse. In such cases, conviction on a count of crimen iniuria is
justified. A victim’s bodily and sexual integrity are protected by crimes such as assault, sexual
assault or rape. However, where the assault also constitutes a breach of the victim’s privacy or
dignity, crimen iniuria may also be an appropriate charge. Sexual grooming of victims by
offenders can conceivably be prosecuted under this crime. Explicit conduct such as unwanted
kissing of victims, touching of private parts or forcing victims to watch or partake in sexual
activities will also constitute crimen iniuria (apart from any applicable statutory forms of sexual
assault). Where victims are forced to hand over their cellular phones or where their
communications with others are monitored for control or other purposes, this, too, will be a
breach of the victim’s privacy. In cases where offenders initiate the process of building a victim’s
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trust by way of communication through internet chat rooms, social media or verbal talk that
constitute conduct that grooms a person for sexual acts or bids sexual indecency, Burchell
submits that this too can constitute crimen iniuria.180 This common law crime can be utilised
effectively to inhibit these initial stages of modern trafficking before they evolve into the further
elements of trafficking. It can further be effective in conveying the full dissatisfaction of the law
in respect of trafficking in cases where the facts will lead to a successful conviction of trafficking,
or other more serious crimes such as rape or abduction.

4.2.9.

Criminal defamation

Criminal defamation protects a person’s fama. An individual’s fama represents their good name
or reputation. Criminal defamation is, therefore, applicable in cases where an offender
unlawfully and intentionally publicises content which will or can seriously harm the reputation or
good standing of a person. 181 In this context, publication refers to any case where the
defamatory information came to the attention of someone other than the victim. In cases where
traffickers spread photographs, video or other footage of victims in sexual acts, abusing drugs
or as drug mules to their family, friends, previous employers or colleagues, often without
disclosing that the victim has been coerced into this conduct, this constitute criminal
defamation. 182 Therefore, criminal defamation can also be used as offence in combating
trafficking and trafficking-related conduct.

4.2.10.

Slavery

The 1926 Slavery Convention defines slavery as:
“the status or condition of a person over whom any or all of the powers attaching to the
right of ownership are exercised”.183
The question of whether this crime or any other definition of slavery is an offence applicable in
the South African jurisdiction to combat trafficking is multi-faceted. The first point of discussion
is whether such a crime continues to exist in the South African common law. The SA Law
Reform Commission confirms that although slavery is not a crime discussed by criminal law
scholars in the same context as the other general abovementioned common law crimes, for
example murder, assault or crimen iniuria, the crime has not yet become desuetude. 184 South
African law determines that a crime can fall into desuetude to the extent that it no longer exists
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where either a court or the legislature has determined that the crime has in fact fallen into
desuetude.185 While there have not been recent prosecutions of slavery in South African courts,
the SA Law Reform Commission further states that the offence has not yet been declared out
of use by a court or the legislature. 186 In further support of the crime of slavery as an offence
that forms part of the South African criminal context, is the fact that slavery constitutes an
offence under international customary law.187 By virtue of this legal fact, slavery is a crime under
South African law via section 232 of the Constitution, 1996. Furthermore, slavery has been
included as part of the international peremptory norms of ius cogens. As such, all states may
exercise universal jurisdiction to prosecute this international crime, whether it has taken place
within their borders or not.188 Members of the international community can, and could even be
obliged, to act against offenders that make themselves guilty of acts of slavery in that such
offenders are seen as “enemies of all mankind” (akin to the same characterisation that applies
to piracy on the high seas).189 Modern forms of slavery that are prohibited under domestic and
international law include vestiges of the “ancient” or archetypical forms of slavery as still
practiced in parts of the world, notably Mauritania and Sudan; trafficking in persons for purposes
of forced prostitution; bonded labour; immigrant domestic workers; and forced labour. 190 It falls
beyond the scope of this dissertation to consider the scope of the contemporary crime of slavery
under customary international law. Suffice to note that, apart from the criminalisation under
customary international law, one can also note the normative imperative against forms of slavery
mentioned elsewhere in the South African Constitution, notably section 13 that provides that “no
one may be subjected to slavery, servitude or forced labour”.191 The clear international and
domestic (constitutional) norms against slavery strengthens the argument that the crime of
slavery is a crime under South African law and as such prosecutable in the criminal courts.
Whether it is practical and advisable to pursue the common law route, is perhaps open to
debate, but perhaps also a moot point given the statutory developments that form the focus of
this dissertation.
Thus, it is submitted that there is comprehensive provision for the crime of slavery in South
African law. In principle, it is a prosecutable crime in South Africa and should, in appropriate
cases be pursued to ensure convictions of acts of slavery in the combat of human trafficking.
However, the fact that slavery in its common law form has not been prosecuted in South Africa
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could result therein that many prosecutors and judicial officers are not acquainted with the crime
and, by reason thereof, hesitant to press charges of slavery per se. Nonetheless, where it is not
possible to prove the elements of trafficking in persons whilst slavery can be evidenced, this
crime should be utilised to prosecute acts of slavery that form part of the trafficking of victims.

4.3.

Statutory crimes

In addition to the common law crimes, a range of statutory crimes have been promulgated that
can also be used in the prosecution of trafficking and related offences. Some of the statutes
prohibit crimes that form a part of the trafficking process whereas other pieces of legislation
contain clauses providing interim measures to criminalise crimes of human trafficking in the
context of the main purpose of that legislation, pending the promulgation of legislation that
specifically criminalises trafficking in persons. These crimes and their usefulness in the South
African battle against trafficking will be considered below.

4.3.1.

Riotous Assemblies Act 17 of 1956

Section 18(1) of the Riotous Assemblies Act 17 of 1956 (“Riotous Assemblies Act”) criminalises
the attempt to commit any crime with the South African legal context, whether statutory or under
common law. It further provides that where no other penalty is provided, a person convicted of
attempt to commit a crime will be liable to the punishment of someone that has been convicted
of actually committing such crime.192 In terms of section 18(2) of the Riotous Assemblies Act,
conspiracy and incitement to commit any crime in the South African legal context, is
criminalised. 193 The SA Law Reform Commission Report refers to the majority ruling of the
Constitutional Court case of S v Jordan in which it was held that a client that makes use of the
services of a prostitute is guilty of committing the crime of prostitution by reason of section 18(2)
of this act as conspirator or accomplice.194 As such, these provisions can be extremely effective
in prosecuting the range of agents involved in the trafficking process. 195 Whereas trafficking
involves a number of individuals to facilitate the process of trafficking a victim that could include
or be separate from the person who might ultimately make use of the services of the trafficked
victim. By utilising the section 18 provisions, the prosecution has the means to act firmly against
users of services of traffickers and, so doing, smother the demand in the market. It has been
noted that the provisions of the Riotous Assemblies Act do not extend to cover acts of attempt,

192

Section 18(1) of Riotous Assemblies Act.

193

Section 18(2) of Riotous Assemblies Act.

194

S v Jordan 2002 6 SA 642 (CC).

195

UN.GIFT Workshop 016: Profiling the Traffickers (2008) 8.

56

Sensitivity: Internal

Stellenbosch University https://scholar.sun.ac.za

conspiracy or incitement to commit crimes outside of the South African borders. 196 The
provisions lack the full effect as required by the international requirements.

4.3.2.

Domestic Violence Act 116 of 1998

The Domestic Violence Act 116 of 1998 (“Domestic Violence Act”) provides protection for a
“complainant” against acts of domestic violence. A “complainant” is defined as any person who
is or has been in a domestic relationship and who is or has been subjected to domestic
violence.197 A child of such complainant is also included in the definition of “complainant”. 198 The
definition of “domestic relationship” includes a range of situations that could all be prevalent in
different trafficking scenarios. The definition of such “domestic relationship” provided in section
1 of this act reads:
‘"domestic relationship" means a relationship between a complainant and a respondent
in any of the following ways:
a)

they are or were married to each other, including marriage according to any law,
custom or religion;

b)

they (whether they are of the same or of the opposite sex) live or lived together
in a relationship in the nature of marriage, although they are not, or were not,
married to each other, or are not able to be married to each other;

c)

they are the parents of a child or are persons who have or had parental
responsibility for that child (whether or not at the same time);

d)

they are family members related by consanguinity, affinity or adoption;

e)

they are or were in an engagement, dating or customary relationship, including
an actual or perceived romantic, intimate or sexual relationship of any duration;
or

f)

they share or recently shared the same residence;’

Domestic violence is further defined as:
“physical abuse; sexual abuse; emotional, verbal and psychological abuse; economic
abuse, intimidation, harassment, stalking, damage to property, entry into the
complainant’s residence without consent, where the parties do not share the same
residence; and any other controlling or abuse behaviour towards a complainant where
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such conduct harms, or may cause imminent harm, to the safety, health or wellbeing of
such complainant”.199
The SA Law Reform Commission refers to two types of domestic relationships, as included in
the definition of “domestic relationship” that could be of protective assistance to victims of
trafficking. The SA Law Reform Commission report mentions two distinct situations: the situation
where a victim and offender lived together in the same residence; and where the victim and the
perpetrator were in a romantic relationship. 200 The SA Law Reform Commission describes that
often a perpetrator would engage one of the victims romantically or cause the victim to believe
that she and the perpetrator are in a romantic relationship. The trafficker would then use this
relationship to obtain information on the other trafficked victim’s so as to preclude potential
problems. 201 In other instances, a romantic relationship would be used by the trafficker to obtain
the victim’s trust and, later, consent for sexual acts which creates a sense of vulnerability and
often leads to further trafficking.202 Although these two are highlighted by the SA Law Reform
Commission report, it is submitted that many different trafficking situations would qualify as
domestic relationships under this Act. Kruger refers to the situation where family members are
trafficked, for example, by parents or other relatives related by consanguinity, affinity or
adoption.203 This could help combat arranged child marriages, including the unlawful application
of the ukuthwala custom where parents force daughters into marriages, illegal adoptions or child
labour by family members. The situation where a victim and the trafficker resides, or previously
resided in the same residence, such as a brothel or domestic residence, such relationship will
qualify as a “domestic relationship” in terms of which the victim can lay a complaint against the
perpetrator where domestic violence took place against such victim. 204 Sub-paragraph (c) of the
“domestic relationship definition includes the relationship between individuals that are parents
of a child or have or had parental responsibilities over a child. This could include situations
where a trafficked victim was forced to have sexual relations which led to the birth of a child,
intended or not. Where women are trafficked with the purpose of producing children for organ
harvesting, child soldiers, child labourers or illegal adoption, the Domestic Violence Act could
be of assistance to such women and their children.
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The Domestic Violence Act provides a wide array of remedies to victims. Complainants can
apply for protection orders to a local court. 205 Police officers, have a statutory duty to assist a
victim in a suspected situation of domestic violence. 206 Peace officers, which include police
officers, are afforded the right to arrest a suspect of domestic violence at the scene of an offence
without a warrant.207 Victims of domestic violence must further be assisted by providing them
with alternative accommodation or providing medical help to such victim if the situation requires
it.208 The act provides that where a protection order is granted against an offender in favour of
the complainant and such offender breaches the protection order, prosecution under the
Domestic Violence Act can be instituted.209
The broad definition provided to the terms “domestic violence” and “domestic relationship” by
the Domestic Violence Act leads thereto that many, if not most, victim and trafficker relationships
will fall under the scope of relationships and instances protected by this act. 210 Even where
physical violence is not present, acts of the subtler economic, emotional or psychological abuse,
often present in the trafficking process, constitute domestic violence against which a
complainant is provided with recourse in terms of this act. The greater barrier to obtaining the
assistance of this legislation in instances of trafficking, lies therein that the protection is
predominantly actuated through the actions of a trafficking victim him- or herself. In order to
obtain a protection order, the trafficking victim would have to apply to the court. Practically, the
Act’s protective measures are inhibited in that trafficked victims do not have control of their own
movements or whereabouts and if so, would either be escorted or closely monitored. Besides
the prohibitions on their freedom of movement, victims have often suffered emotional and
psychological abuse through threats and manipulation to such extent that they do not have the
courage to speak out against their handlers. In these cases, the Domestic Violence Act
protection is limited to discoveries of such scenes of trafficking by the police, the duty to assist
victims in terms of section 2 and the authority to arrest offenders without warrants in terms of
section 3 of this act. However, where the trafficking is of a different nature, such as might
perhaps be the case in the illegal application of the ukuthwala custom, the Domestic Violence
Act could provide a remedy for the thwala-ed victim. If one considers the facts of the Jezile case,
it is submitted that Jezile’s thwala-ed victim would have qualified as a complainant able to obtain
a protection order under the Domestic Violence Act. Granting that the protection order does not
expire, it will most probably not be the final hammer-down of justice for a victim. Even so, it
provides effective interim relief pending the finalisation of trials on potentially more serious
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matters that could lead to imprisonment, such as assault or rape. The Domestic Violence Act
therefore has the ability to provide protection for a broad category of trafficking victims.

4.3.3.

The Recognition of Customary Marriages Act 120 of 1998

The Recognition of Customary Marriages Act 120 of 1998 (“Customary Marriages Act”)
determines the circumstances under which marriages that are valid in terms of South African
customary law will be recognised as valid marriages in common law. Section 2 of this act
dictates that any marriage valid by customary law will also be seen as a marriage.211 As such,
as minimum standard such marriage must meet the requirements set for it by customary law.
Where the ukuthwala custom’s mock abduction is abused to veil the actual non-consensual
nature of the abduction and consequent marriage, this act will render such marriage invalid
based on the fact that it does not comply with the actual definition of ukuthwala. Failing to meet
the ukuthwala requirements will disqualify the “marriage” relationship as validly concluded
customary law marriage. Furthermore, the Customary Marriages Act requires marriages to be
concluded between persons older than eighteen years of age, failing which parental or
ministerial consent must be obtained in order for such marriage to be regarded as a valid
marriage.212 Section 3 of this Act further dictates that both parties must consent to be married
to each other in terms of customary law and that such marriage must be concluded and
celebrated in terms of customary law traditions.213 Although prosecution in terms of the Sexual
Offences Act or common law crimes is more advisable in cases of sexual intercourse with
minors, the Customary Marriages Act can assist a coerced victim in determining that a marriage
will not be valid unless it meets the requirements as set out in this act. Minors forced in
customary marriages can over and above the arsenal of statutory and common law crimes also
rely on the provisions of this act to be freed from a forced invalid marriage. The prosecutorial
impact of the Customary Marriages Act is, however, limited in that the nature of this legislation
is to determine when customary marriages will be valid rather than when they constitute a crime.
As no offence or penalty clauses are provided, this act is not of great assistance to the
prosecution in cases of trafficking.214

211

Section 2(1) and (2) of the Customary Marriages Act.

212

Section 3(1)(a)(i), 3(3), 3(4), (5) of the Customary Marriages Act read with section 25 of the Marriage

Act 25 of 1961.
213

Section 3(1)(a)(ii) and 3(b) of the Customary Marriages Act.

214

Mollema rightly notes that prosecution in terms of the Sexual Offences Act is more readily pursued than

in terms of the Customary Marriages Act. However, as the Customary Marriages Act does not render a
breach of its terms an offence unless such offence is created by the regulations in terms of section 4 of
this act and the regulations do not render such contravention of section 3 an offence, the Customary
Marriages is not effective in prosecution of such contraventions; Mollema Combating Human Trafficking In
South Africa 457.

60

Sensitivity: Internal

Stellenbosch University https://scholar.sun.ac.za

4.3.4.

Identification Act 68 of 1997

In terms of the Identification Act 68 of 1997 (“Identification Act”) it is an offence to alter, falsify
or destroy an identity document or to allow it to be done. 215 It is also an offence to give out that
incorrect identity document details are correct.216 This act further criminalises the possession of
another person’s identity card for unlawful purposes. 217 Trafficking often makes use of identity
theft and fraud by producing falsified travel documentation in order to transport victims. Where
participants of the trafficking cycle alter, fabricate, destroy or confiscate such fabricated identity
documents of their victims they can successfully be prosecuted in terms of the provisions of the
Identification Act. Certain scholars argue that the provisions of this act will not be sufficient to
ensure conviction in cases where a person is found in possession of a valid identity document
of another.218 However, section 18(1)(f) provides that any person who allows “an identity card,
a certificate or a temporary identity certificate belonging to him or her or which is under his or
her control, to come into the possession of any other person for an unlawful purpose”. By
including instances where the identity document is not necessarily that of the offender but under
their control and that offender causes that document to come into the possession of another for
an unlawful purpose, the act also criminalises the possession of valid identity documents. This
provision could be utilised to prosecute parents that “sell” their children to traffickers and, so
doing, hand over their identity documents. It is submitted that possession of both fabricated and
valid documents in the correct circumstances can be successfully prosecuted. Upon conviction,
sentences consisting of a fine and/or imprisonment up to five years can be imposed. 219 The
statutory provisions of this act are, therefore, another effective tool to combat some of the
underlying offences that often constitute essential links in the trafficking process.

4.3.5.

Immigration Act 13 of 2002

The Immigration Act 13 of 2002 (“Immigration Act”) regulates the entry into and the departure
from the Republic of South Africa. Section 9(1) of this act determines that persons may only
enter and depart from South Africa through a port of entry. Section 9(3) further provides that
such persons must present a valid identification document upon entering and departing through
such port of entry. The illegal presence of traffickers as well as the victims of such traffickers
can be prosecuted in terms of the Immigration Act. A sentence of a fine or imprisonment of
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maximum two years can be imposed.220 Section 49(2) of the Immigration Act also provides that
it is an offence to assist any person to enter into, remain or depart from South Africa in
contravention of the Act. In this regard traffickers could face a fine and imprisonment of up to
five years for causing trafficking victims to be brought into South Africa illegally either by not
coming through a valid port of entry or not presenting valid identification documentation. Section
49(3) further criminalises the employment of illegal foreigners. Prosecutors could therefore
employ this provision as a further charge against traffickers. The Immigration Act does not
define employment or employee. 221 However, in applicable cases the existing labour law
definitions of these terms have been considered in light of the Constitution by our courts.222 The
Constitutional Court has held that the right to fair labour practices, enshrined by section 23 of
the Constitution, is a right afforded to everyone including those that are not employed under a
contract of employment.223 The Discovery v CCMA and Lanzetta judgement confirmed that this
also means the right to fair labour practices extends to those employed in contravention of the
Immigration Act. 224 It is accepted that even where individuals are trafficked for purposes of
slavery or labour, they should qualify as employees for purposes of prosecuting a trafficker
under section 49(3) of the Immigration Act. In the recent case of Kylie v Commission for
Conciliation Mediation and Arbitration and Others, the court confirmed that the right to fair labour
practices is also provided to sex workers whether or not they are illegal immigrants.225 The
provisions of this act provides prosecution with grounds to successfully prosecute traffickers
that are illegal immigrants and that transport victims of trafficking into the country illegally. A
major concern for prosecution under the Immigration Act is the lack of protection afforded to
illegal foreign victims.226 In that the Immigration Act provides for the immediate deportation of
individuals that have been found to be in the country illegally, it does not afford individuals that
are victims of trafficking, the internationally prescribed minimum victim protection or assistance.
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2877/06) 2008 ZALC 24 (“Discovery v Lanzetta”); Kylie v Commission for Conciliation Mediation and
Arbitration and Others 2010 ZALAC 8 (“Kylie v CCMA”).
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Kylie v CCMA, above.
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The deportation of trafficking victims without any address of the trafficking situation facilitates
their re-trafficking. 227 Although the provisions of the Immigration Act are still relevant in
combating the trafficking of foreign individuals, they should, pending amendment of these
provisions to provide for trafficking-specific situations, be applied with caution with due
consideration of the prevalence of trafficking in the relevant jurisdiction and the internationally
prescribed rights of protection and assistance victims are to be afforded.228

4.3.6.

Intimidation Act 72 of 1982

Traffickers generally utilise intimidation to ensure their victims comply with their commands. 229
The Intimidation Act 72 of 1982 (“Intimidation Act”) provides that such conduct is prohibited in
appropriate circumstances. The provisions of this act as they currently stand, reads:
“(1)

Any person who—

(a)

without lawful reason and with intent to compel or induce any person or persons
of a particular nature, class or kind or persons in general to do or to abstain from
doing any act or to assume or to abandon a particular standpoint—
(i)

assaults, injures or causes damage to any person; or

(ii)

in any manner threatens to kill, assault, injure or cause damage to any

person or persons of a particular nature, class or kind; or
(b)

acts or conducts himself in such a manner or utters or publishes such words
that it has or they have the effect, or that it might reasonably be expected that
the natural and probable consequences thereof would be, that a person
perceiving the act, conduct, utterance or publication—
(i)

fears for his own safety or the safety of his property or the security of
his livelihood, or for the safety of any other person or the safety of the
property of any other person or the security of the livelihood of any other
person; and

shall be guilty of an offence and liable on conviction to a fine not exceeding R40 000 or
to imprisonment for a period not exceeding ten years or to both such fine and such
imprisonment.”
Upon initial consideration, it is clear that section 1 of the Intimidation Act criminalise a very broad
range of conduct by persons that attempt to incite another to perform in a certain manner where
no lawful reason for such incitement exists. It would, therefore, based on the wide range of

227

Mollema Combating Human Trafficking in South Africa 440; Kruger Combating Human Trafficking 440.

228

SA Law Reform Commission Project 131: Trafficking in Persons Report 62; Mollema Combating Human

Trafficking in South Africa 440; Kruger Combating Human Trafficking 440.
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SA Law Reform Commission Project 131: Trafficking in Persons Report 17.
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conduct prohibited under this section, be expected that all or, at least, most intimidation tactics
applied by traffickers would be punishable in terms of section 1 of the Intimidation Act. However,
in both S v Motshari as well as S v Gabatlhole the court limited the scope of these provisions to
only be applicable to acts that fall within the primary objective of the Intimidation Act.230 In S v
Motshari the court held that the act did not apply to a quarrel between cohabitating lovers that
took place within the confines of their residence as such conduct did not constitute riotous
behaviour.231 Similarly, in S v Gabatlhole the court confirmed that the purpose of the act is not
to apply to less serious threats. Seeing that the primary objective of the act is to “bring security
legislation into line with the new dynamic situation developing in South Africa in order to ensure
normal and free political activities”, the application of these provisions to incidences of trafficking
will be limited as well. 232 As convictions under these provisions have been achieved where
witnesses have been intimidated not to testify against an accused, these provisions could
provide protection for trafficking victims that are to give evidence against those who trafficked
them.
The provisions of these acts, specifically section 1(1)(b) and section 1(2), have come under
serious constitutional scrutiny. In both abovementioned cases, the constitutionality of section
1(2) of the Intimidation Act has been questioned by the courts. 233 Section 1(2) provides that the
onus to prove the existence of a lawful reason, as required in terms of section 1(1)(a) and
1(1)(b), rests on the accused.234 In the recent 2018 case of Moyo v The Minister of Justice and
Constitutional Development & Others the Supreme Court of Appeal declared section 1(2)
unconstitutional and referred the matter to the Constitutional Court for confirmation. 235 Should
the Constitutional Court confirm the declaration of invalidity, prosecutors will now have the onus
of proving the element of existence of an unlawful reason for the intimidating actions by the
accused. However, in the Moyo case, application was also made to declare section 1(1)(b)
unconstitutional on the basis that it infringes the right to freedom of expression as enshrined by
section 16(1) of the Constitution. The Supreme Court of Appeal did not agree with the applicant.
However, the matter is being appealed to the Constitutional Court. Should it be successful,
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S v Motshari 2001 1 SACR 550 (NC); S v Gabatlhole 2004 2 SACR 270 (NC).
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S v Motshari 2001 1 SACR 550 (NC) 550F-G, 551E-554B; South African Law Reform Commission

Project 130 Stalking Report (2006) 26.
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SA Law Reform Commission Project 130 Report on Stalking 26.
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Section 1(2) provides: “(2) In any prosecution for an offence under subsection (1), the onus of proving

the existence of a lawful reason as contemplated in that subsection shall be upon the accused, unless a
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accused before the close of the case for the prosecution.”
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Moyo v The Minister of Justice and Constitutional Development & others; Sonti v The Minister of Justice
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prosecution will only be possible in terms of section 1(1)(a) of the Intimidation Act. 236 The Act’s
applicability is uncertain and limited in respect of trafficking crimes. Nonetheless, it provides the
prosecution with a measure to protect trafficking victim complainants along with other witnesses
and to prosecute traffickers in appropriate cases and should be utilised in this regard.

4.3.7.

Drugs and Drug Trafficking Act 140 of 1992

The trafficking of persons and drugs historically coincide. Drugs play a role in both the
pacification of victims as well as a part of the traffickers’ actual trade.237 The Drugs and Drug
Trafficking Act 140 of 1992 (“Drug Trafficking Act”) criminalises the use, possession,
manufacture, supply and dealing in dependence-producing drugs. 238 Traffickers often keep
victims in isolated facilities whilst forcing them to take dependence-producing drugs in order to
obtain control over these victims.239 So doing, the victims are made to be dependent on the
trafficker for access to the drugs due to their induced addiction. This constitutes a breach of
section 4 of the Drug Trafficking Act for which a sentence of a maximum fifteen years
imprisonment and a fine as the court deems fit could be imposed.240 Further, traffickers’ main
business is not necessarily that of trafficking of persons but could involve other serious crimes
such as the trafficking of scheduled drugs. For this, they make use of persons to transport the
drugs as mules.241 The dealing in drugs is prohibited by section 5 of the Drug Trafficking Act.
Traffickers can be prosecuted where they have trafficked persons to be used in their drug
dealing process. A penalty of up to twenty five years imprisonment and/or a fine that the court
deems fit can be imposed in cases of conviction of dealing in drugs.242 Section 13(a) of the Drug
236

The Moyo case has been heard by the Constitutional Court on 19 February 2019 and is still awaiting

judgement at present.
237

The 2007 UNESCO: Human Trafficking in South Africa: Root Causes and Recommendations Policy

Paper 14.5(E) highlights the corresponding link between trafficking in persons and other crimes such as
those involving drugs. On page 62 of this policy report, it is concluded that an increase in drug-related
crimes as a result of trafficking in South Africa is imminent.
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Section 3, 4 and 5 of the Drug Trafficking Act.
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These actions can also be prosecuted as assault. Refer to the discussion on 4.2.1 above; Kruger

Combating Human Trafficking 455.
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Section 17(b) provides for a maximum penalty of 5 years imprisonment and/or a fine in cases of

possession of dependence-producing drugs, as set out in part 1 of schedule 2 to the Drug Trafficking Act.
Section 17(d) provides for a maximum penalty of 15 years imprisonment and/or a fine in cases of
possession of dangerous dependence-producing drugs, as set out in part 2 of schedule 2 to the Drug
Trafficking Act.
241

Mollema Combating Human Trafficking in South Africa 459.
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Section 17(c) provides for a maximum penalty of 10 years imprisonment and/or a fine in cases of dealing

in dependence-producing drugs, as set out in part 1 of schedule 2 to the Drug Trafficking Act. Section
17(d) provides for a maximum penalty of 25 years imprisonment and/or a fine in cases of dealing in
dangerous dependence-producing drugs, as set out in part 2 of schedule 2 to the Drug Trafficking Act.
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Trafficking Act further criminalises the act of placing drugs in the possession of or in the
premises of on the same vehicle as an individual with the intent that such individual be convicted
of a crime under the Drug Trafficking Act. 243 This is a further provision in terms of which to
prosecute drug and human traffickers in the combat of the trafficking problem. The maximum
sentence that can be imposed for a contravention of section 13(a) is imprisonment of up to one
year and/or a fine.244 In light of the urgency and seriousness of the problem of trafficking of both
persons and drugs in South Africa, it could be necessary to the re-evaluate the appropriateness
of a maximum five year prison sentence. Where the traffickers also manufacture these drugs,
they can also be held liable in terms of section 3 of this Act. The maximum sentence to be
imposed in these cases is fifteen years imprisonment and/or a fine. 245 The risk of which police
officers and prosecutors must remain mindful is that the trafficking victim in whose possession
the drugs are found could be incorrectly prosecuted as opposed to the actual trafficking dealer.
It is advisable that appropriate investigative measures and interrogation methods be developed
for such scenarios. As the penalties for these drug-related crimes are severe, the provisions of
the Drug Trafficking Act present great deterrent attributes. Sentencing practices for purposes of
trafficking in persons should follow this lead.

4.3.8.

Sexual Offences Act 23 of 1957

The Sexual Offences Act 23 of 1957 (“Sexual Offences Act”) criminalises a number of crimes
that form a fundamental part of the cycle of trafficking of persons for sexual exploitation.
Although quite a few of the provisions of this act have been repealed, many are still applicable
to human trafficking offences. In terms of section 2 of this Act, the keeping of a brothel is strictly
prohibited.246 A “brothel” is defined in section 1 of the act as including:
“any house or place kept or used for purposes of prostitution or for persons to visit for
the purpose of having unlawful carnal intercourse or for any other lewd or indecent
purpose.”
Section 3 of the Sexual Offences Act further provides grounds upon which a person will be
deemed to keep a brothel for purposes of prosecution under section 2 of this Act. These grounds
include any person that resides in a brothel, any person who manages or assists in management

243

Section 13(a) of the Drug Trafficking Act:
“Any person who—
(a) places any drug in the possession, or in or on the premises, vehicle, vessel or aircraft,
of any other person with intent that the latter person be charged with an offence under
this Act;”

244

Section 17(b) of the Drug Trafficking Act.

245

Section 17(d) of the Drug Trafficking Act.

246

Section 2 of the Sexual Offences Act.
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of a brothel, any owner of premises that lets such premises for purposes of brothel-keeping as
well as any person that receives money at a brothel. 247 Section 10 further criminalises the
procuration of a female for purposes of sexual intercourse with any person other than her lawful
husband, defined as unlawful carnal intercourse by the act. Section 12 provides that the
detention of a female for purposes of unlawful carnal intercourse is a further offence. Assisting
any person intentionally or whilst he reasonably ought to have foreseen the possibility of
unlawful carnal intercourse in communicating with another person with which that person may
have unlawful carnal intercourse is also a criminal offence in terms of section 12A of the Act.
Section 17 further prohibits an owner or occupier of premises from knowingly permitting such
premises to be used in any manner that would constitute an offence under the Sexual Offences
Act. Section 20 allows for prosecution of any person that lives from the earnings of
prostitution. 248 This section also provides for prosecution of the female receiving reward for
sexual acts.249
This Act can be applied to a variety of actions that constitute fragments of the trafficking for
sexual exploitation cycle. Any person that trafficks females for purposes of prostitution in a
brothel which trafficking entails procuring females for this purpose, detaining them at any stage
or assisting another to have unlawful carnal intercourse can be prosecuted under the provisions
of the Sexual Offences Act. Where these provisions are specifically helpful, is in prosecuting
persons that play a delegated, fragmental role in a part of the trafficking process where not all
of the elements of the crime of trafficking in persons can be established in order to ensure a
trafficking conviction. A handler, that for example only manages and keeps women at a brothel
for prostitution purposes without the knowledge of the details of such trafficking such as where
they are brought from or how they are transported to the brothel, might not be capable of being
convicted of trafficking, but could successfully be prosecuted under the provisions of this Act. In
the unreported case of S v Sayed and Another the accused were convicted of contraventions of
sections 2, 12A(1), 10, 17, 20(1)(a) and (c) of the Sexual Offences Act based on the facts that
Thai women were trafficked from Thailand in order to perform sex work at a brothel in South
Africa.250 In this case, both the traffickers as well as the trafficked were convicted. The risk that
prosecutors will have to be mindful of is in securing convictions of trafficking victims where they
had no consent in the matter, as this would be a breach of the international requirements to
protect victims of trafficking. An obvious shortfall that proves the need for adequate legislation
dealing with trafficking in completeness is the fact that this act is limited to application in respect
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Section 3(a) to (g) of the Sexual Offences Act.
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Section 20(1) of the Sexual Offences Act.
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Section 20(1A) of the Sexual Offences Act.
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S v Sayed and Another case no. 041/2713/2008 Durban Regional Court (unreported).
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of female victims.251 Nonetheless, the provisions of this Act, as seen in S v Sayed can be of
assistance in securing convictions of trafficking perpetrators.

4.3.9.

Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of
2007

The Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007 (“Sexual
Offences Amendment Act”) purports to enact “all matters relating to sexual offences in a single
statute” 252 and to criminalise “all forms of sexual abuse or exploitation” 253 . Pending the
enactment of specific anti-trafficking legislation that comprehensively regulates all aspects of
the crime of trafficking in persons, interim measures were provided for in the Sexual Offences
Amendment Act.254 Section 71(1) criminalised the trafficking of a person for purposes of sexual
exploitation without the consent of that person. 255 A thorough consideration of the provisions of
these interim measures is no longer applicable as these have been repealed by the consequent
promulgation of the Trafficking Act. However, for purposes of this study it suffices to state that
the provisions of section 71 were found by certain scholars as not fully compliant with the
international requirements of the Palermo Protocol. 256 The Trafficking Act is the only statute
providing for criminalisation of the newly defined offence of trafficking in that form. However, the
provisions of the Sexual Offences Amendment Act that criminalise specific other sexual offences
including rape,257 sexual assault,258 certain compelled sexual offences against persons older
than eighteen years,259 sexual grooming of children,260 using children to produce pornography
for sale261 or sexual offences against mentally disabled persons, are still applicable and can be
effectively utilised to ensure prosecution of these acts against offenders in conjunction with the
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Stuurman “Anti-trafficking Legislation Can No Longer Be Delayed” (2004) Eye on Human Trafficking 5.
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Section 2(a) of the Sexual Offences Amendment Act.
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Section 2(b) of the Sexual Offences Amendment Act.
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Part 6 of the Sexual Offences Amendment Act (sections 70 to 72). These provisions were effective from

16 December 2007 until 9 August 2015 when the Trafficking Act provisions came into effect, repealing the
interim sections. Convictions in terms of this act were secured in many cases including: S v Eloff with case
number SH599/08 Welkom (2008) and Dos Santos v S 2018 1 SACR 20 (GP).
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Section 71(1) provides: “A person ('A') who trafficks any person ('B'), without the consent of B, is guilty

of the offence of trafficking in persons for sexual purposes.”
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For a comprehensive discussion and evaluation of the interim anti-trafficking provisions of the Sexual

Offences Amendment Act refer to Kruger Combating Human Trafficking 490.
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Part 1: sections 3 and 4 of the Sexual Offences Amendment Act.
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Trafficking Act provisions, or where the elements of the full trafficking offence are lacking. 262
Considering that trafficking of persons, especially where such trafficking is for the purpose of
sexual exploitation, more often than not entail the sexual abuse or exploitation of the trafficked
victim, the provisions of this act must be utilised to bring such offenders to book.263

4.3.10.

Child Care Act 74 of 1983 and Children’s Act 38 of 2005

The provisions of the Child Care Act 74 of 1983 (“Child Care Act”) have been repealed by the
Children’s Act 38 of 2005 (“Children’s Act”).264 The Child Care Act was promulgated to provide
for the protection and welfare of children.265 Although it has been repealed, it remains applicable
to offences prior to it being repealed. Illegal adoptions, ill-treatment of children by parents or
guardians, abduction, unlawful removal of a child from their legal place of custody, inducing a
child to flee from the place of their legal custody, prohibiting a child from returning to its legal
place of custody or any involvement in the commercial sexual exploitation of children will
constitute an offence in terms of the Child Care Act.266 Similar to the Dos Santos case, where
such offences were proven to have taken place prior to the coming into force of the Children’s
Act, convictions under the Child Care Act can still be secured.267
The Children’s Act was promulgated to provide comprehensive legislative regulation in respect
of a range of child-related matters, including the provision of children’s rights, the care and
protection of children, the regulation of court proceedings where children are involved as well
as creating criminal offences relating to children. 268 Chapter 18 specifically established
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Chapter 4: sections 25 and 26 of the Sexual Offences Amendment Act.
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See S v Sayed and Another Case No. 041/2713/2008 Durban Regional Court (unreported).
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The Children’s Act was promulgated into law by Government Gazette on 19 June 2006 and most of the

provisions came into force on 1 July 2007.
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The long title of the Child Care Act is: “To provide for the establishment of children's courts and the

appointment of commissioners of child welfare; for the protection and welfare of certain children; for the
adoption of children; for the establishment of certain institutions for the reception of children and for the
treatment of children after such reception; and for contribution by certain persons towards the
maintenance of certain children; and to provide for incidental matters.”
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Chapter 4 and chapter 8 of the Child Care Act, particularly section 50, 50A and 51 of the Child Care

Act.
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In the case of Dos Santos v S 2018 1 SACR 20 (GP) heard in the Pretoria Regional Court and thereafter

appealed to the Gauteng High Court, Aldina Dos Santos was convicted on three counts of trafficking of
three Mozambican girls between the ages of fourteen and seventeen and sentenced to life imprisonment.
268

The long title of the Children’s Act describes the act as: “To give effect to certain rights of children as

contained in the Constitution; to set out principles relating to the care and protection of children; to define
parental responsibilities and rights; to make further provision regarding children’s courts; to provide for the
issuing of contribution orders; to make new provision for the adoption of children; to provide for intercountry adoption; to give effect to the Hague Convention on Inter-country Adoption; to prohibit child
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provisions to criminalise all acts of trafficking of children.269 Together with the relevant provisions
of the Sexual Offences Act, chapter 18 of the Children’s Act constituted the South African interim
anti-trafficking provisions, pending promulgation of comprehensive counter-trafficking laws in
adherence to South Africa’s international requirements under the Convention and the Palermo
Protocol. These interim provisions that criminalised all acts of trafficking relating to children for
purposes of exploitation were repealed by the Trafficking Act.270 However, similar to the Sexual
Offences Act, the remaining provisions of the Children’s Act further dictate what would constitute
prosecutable offences against minors. Crimes relevant to the trafficking context are unlawful
adoption,271 child abduction,272 or surrogate motherhood in contravention of the Act. Section
305 declares it an offence to give or receive any consideration for the adoption of a child or to
induce any person to give up a child for adoption in terms of the Act.273 Contravening section
252 by publishing an advertisement in respect of the adoption of a specific child also constitutes
an offence of the Children’s Act.274 These provisions could therefore be applied to trafficking of
children by way of forced adoption or by way of adoption or adoption-related acts that
contravenes the abovementioned provisions. Where traffickers are in the business of illegal
adoptions that cross country borders, they can be prosecuted for facilitating inter-country
adoptions in contravention of the procedure set out in the Children’s Act. 275 Section 301 prohibits
payments to be made to any person in respect of surrogacy (with the exception of certain
specifically allowed surrogacy-related costs or compensation for loss of income of such
surrogate mother due to the surrogate motherhood agreement).276 Section 303 also renders it

abduction and to give effect to the Hague Convention on International Child Abduction; to provide for
surrogate motherhood; to create certain new offences relating to children; and to provide for matters
connected therewith.”
269

Section 284 read with the definition of “trafficking” in section 1 of the Children’s Act.
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The Trafficking Act provisions came into effect on 9 August 2015, repealing the interim provisions set

out in the Sexual Offences Act and the Children’s Act; South African Law Reform Commission Project 130
Stalking Report 11.
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The prescribed manner of adoption is regulated in chapter 15 (sections 228 to 253) and chapter 16

(sections 254 to 273) of the Children’s Act, with the latter specifically providing for inter-country adoptions.
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Chapter 17: section 274 to 280 of the Children’s Act.

273

Section 305(1)(b) read with section 249 of the Children’s Act. Section 249(2) of the Children’s Act lists

the expenses relating to the adoption for which reasonable compensation may be provided.
274

Section 305(1)(b) read with section 252 of the Children’s Act.

275

Section 305(1)(b) read with section 273 of the Children’s Act.

276

Section 301 provides:

“(1)

Subject to subsections (2) and (3), no person may in connection with a surrogate motherhood
agreement give or promise to give to any person, or receive from any person, a reward or
compensation in cash or in kind.

(2)

No promise or agreement for the payment of any compensation to a surrogate mother or any
other person in connection with a surrogate motherhood agreement or the execution of such an
agreement is enforceable, except a claim for -
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illegal to artificially fertilise another person without the consent of a competent court. 277
Therefore, where traffickers enter into an agreement with women to act as surrogate mothers
either illegally, without authorisation from a court, or for any compensation, they can be
prosecuted in terms of this Act. Trafficked victims, especially children in cases of trafficking for
forced labour, are often not provided with the contraceptives that they request or that could be
requested under normal circumstances.278 In such cases, traffickers can be prosecuted in terms
of section 134 of the Children’s Act for refusing to provide the child victim, where such victim is
older than twelve years, with requested contraceptives. 279 Offenders that have been convicted
in terms of section 305 of such offences against children as part of a trafficking process can be
sentenced to imprisonment of maximum ten years and/or a fine for first offences and up to a
maximum of twenty years imprisonment and/or a fine in cases of more than one conviction of
such offence.280 It is clear that the Children’s Act provisions provide for substantial sentences
and do not tolerate conduct in contravention of the best interest of the child.281 Charges in terms
of this act should be instituted against offenders that have made themselves guilty of traffickingrelated crimes against children in contravention of this Act.

4.3.11.

Prevention and Combatting of Corrupt Activities Act 12 of 2004

Trafficking of persons regularly entail corrupt activities. Such activities can be prosecuted in
terms of the Prevention and Combatting of Corrupt Activities Act 12 of 2004 (“the PCCA”). The
PCCA is a response to South Africa’s international obligations to enact legislation that counter
corrupt activities as prescribed by the Convention. The PCCA acknowledges that it is necessary
to unbundle the crime of corruption in order to provide for the criminalisation of corruption as a

(a)

compensation for expenses that relate directly to the artificial fertilisation and pregnancy
of the surrogate mother, the birth of the child and the confirmation of the surrogate
motherhood agreement;

(b)

loss of earnings suffered by the surrogate mother as a result of the surrogate motherhood
agreement; or

(c)

insurance to cover the surrogate mother for anything that may lead to death or disability
brought about by the pregnancy.

(3)

Any person who renders a bona fide professional legal or medical service with a view to the
confirmation of a surrogate motherhood agreement in terms of section 295 or in the execution of
such an agreement, is entitled to reasonable compensation therefor.”

277

Section 305(1)(b) read with section 303 of the Children’s Act.
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Section 305(1)(c) read with section 134 of the Children’s Act.
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Section 9 of the Children’s Act provides:
“In all matters concerning the care, protection and well-being of a child the standard that the child’s
best interest is of paramount importance, must be applied.”
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general, broad and all-encompassing offence whilst further creating offences in respect of
various specific corrupt activities. 282 The general crime of corruption as defined by the PCCA
can be abbreviated to read as follows:
“Anybody who
(a) accepts any gratification from anybody else, or
(b) gives any gratification to anybody else”283
As mentioned by the court in Scholtz and Others v S, “gratification” is a “word of wide
connotation”.284 The definition of “gratification” in section 1 of the PCCA includes “money, a gift,
a loan, an interest in property, any favour or advantage of any description, and any real or
pretended aid or influence”.285 Where traffickers offer any form of such gratification to persons
in order to obtain possession of another person for the purpose of trafficking of that person, a
conviction on a charge of corruption in terms of this act can be secured. This will include cases
where traffickers pay a parent, teacher or guardian of a child an amount to obtain the child. The
provisions of this act also prohibit situations where foreign men that struggle financially agree
to traffic their female family members to South Africa in order for them to become sex workers.286
The Act also criminalises corrupt activities in respect of specific persons. 287 Where public
officials, such as border control, home affairs or police officials, are offered or accept a benefit
from a trafficker in order to act against their legal duty, both the trafficker and the official can be
prosecuted for corruption. These provisions can be effective in curbing the illegal entrance of
unregistered children or other persons without the required visa or identification documents or
where documents are falsified or fraudulently produced and officials form part of this process.288
The PCCA further places a duty on any person in a position of authority to report any corrupt
activity, offence of theft, fraud, extortion, forgery or uttering a forged document or any suspicion
of such offence to a police official.289 A failure to report such a corrupt activity is an offence
punishable by a maximum of ten years of imprisonment and a fine. 290 This reporting duty
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Preamble of the PCCA.
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Section 3 of the PCCA; Snyman Criminal Law 6th edition (2014) 403; Scholtz and Others v S 2018 4 All

SA 14 (SCA) (21 August 2018) (“Scholtz and Others v S”) at paragraph 123; Kruger Combating Human
Trafficking 454.
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Scholtz and Others v S at paragraph 123.
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Scholtz and Others v S at paragraph 123.
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UNESCO Policy Paper No 14.5 (E) Human Trafficking in South Africa: Root Causes and

Recommendations (2007) 22.
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Part 2: sections 4 to 9 of the PCCA.
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UNESCO Policy Paper No 14.5 (E) 26; K Fitzgibbon Modern Day Slavery? The Scope of Trafficking in

Persons in Africa (2003) Africa Security Review 12(1).
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Section 34(1) and (2) of the PCCA.
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Section 34(2) read with section 26(1(b) of the PCCA.

72

Sensitivity: Internal

Stellenbosch University https://scholar.sun.ac.za

encourages individuals presented with an unlawful benefit to report it, which in return, could
lead to successful prosecution of the trafficker presenting the benefit. The PCCA also provides
courts with extra-territorial jurisdiction to prosecute the commission of PCCA offences that
transpired outside the South African border. 291 As such, the PCCA remains effective to
prosecute international crime syndicates that operate out of another country in appropriate
circumstances.292 Due to the severe infiltration of corruption in South Africa, including that of
government and judiciary bodies, the courts are reluctant to impose sentences below that of the
provided minimum sentence.

293

The PCCA provides for a maximum sentence of life

imprisonment where the offender is to be sentenced by a High Court, eighteen years if
sentenced by a regional court and up to five years if sentenced by a magistrate court. 294 The
PCCA provides added measures to curtail crucial links of the trafficking process which can also
be used to impose effective deterrent and preventative sentences.

4.3.12.

Prevention of Organised Crime Act 121 of 1998

It is widely accepted that trafficking of drugs and persons are generally an organised crime
prevalence which regularly involves organised criminal groups. Due to its fragmented nature,
the crime of trafficking often necessitates the involvement of numerous people rather than an
individual.295 The Prevention of Organised Crime Act 12 of 1998 (“POCA”) was promulgated by

291

Section 35 of the PCCA.

292

Section 35(1) of the PCAA sets the following requirements for extraterritorial jurisdiction:

“(1)

Even if the act alleged to constitute an offence under this Act occurred outside the Republic, a
court of the Republic shall, regardless of whether or not the act constitutes an offence at the place
of its commission, have jurisdiction in respect of that offence if the person to be charged(a

is a citizen of the Republic;

(b)

is ordinarily resident in the Republic;

(c)

was arrested in the territory of the Republic, or in its territorial waters or on board a ship
or aircraft registered or required to be registered in the Republic at the time the offence
was committed;

293

(d)

is a company, incorporated or registered as such under any law in the Republic; or

(e)

any body of persons, corporate or unincorporated, in the Republic.”

UNESCO Policy Paper No 14.5 (E) 60. In the recent 2018 Supreme Court of Appeal (“SCA”) judgement

in the matter of Scholtz and Others v S, the court confirmed that corruption is a serious offence of which
the gravity of the crime is not to be forgotten in sentencing proceedings. In paragraph 197 of the judgement,
the court reiterated that the legislation provides a minimum sentence (of fifteen years) that is only to be
derogated from where circumstances are present “which provide truly convincing reasons for a lesser
sentence”. For the full discussion of the relevant law and development as applied by the courts, read
paragraph 196 to 204 of the SCA judgement.
294

Section 26(1)(a) of the PCCA. These sentences are imposed for convictions of offences referred to in

section 3 to 21 of the PCCA.
295

Kruger Combating Human Trafficking 449.
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South Africa and supports South Africa’s adoption of the Convention. POCA purposed to
address criminal activities of an organised nature. POCA criminalises organised crime, money
laundering, certain racketeering activities and activities of criminal gangs. The preamble
acknowledges that POCA is drafted with the understanding that it is “usually very difficult to
prove the direct involvement of organised crime leaders”.296 POCA introduced a new paradigm,
“the purpose being to remove the incentive for crime, not to punish them”.297 POCA prohibits
persons from benefiting from proceeds of unlawful activities and provides adequate provisions
for the confiscation of such unlawful proceeds as well as for the restraint and recovery of
property used in unlawful activities.298 Haynes comments that the low risk and high profits that
the trafficking trade delivers is a main reason why criminal gangs pursue this offence. 299
POCA defines “criminal gang” broadly as:
“any formal or informal ongoing organisation, association or group of three or more
persons, which has as one of its activities the commission of one or more criminal
offences, which has an identifiable name or identifying sign or symbol and whose
members individually or collectively engage in or have engaged in a pattern of criminal
gang activity.”

The wide provision can thus be utilised against any association of people of three or more people
aiming to conclude a crime. People conspiring to traffic victims, therefore, fall under the ambit
of this act and can be prosecuted for crimes such as money laundering, 300 managing an
enterprise301 and the acquisition, possession or use of proceeds from unlawful activities.302 In S
v Sayed and Another the court convicted the accused of money laundering, in terms of section
4 of POCA, managing an enterprise, in terms of section 2(1) of POCA as well as for the
acquiring, usage or possession of proceeds of unlawful activities, prohibited in terms of section

296

Preamble of POCA. The preamble further provides:
“AND WHEREAS persons should not benefit from the fruits of organised crime and money
laundering, legislation is necessary for the preservation and forfeiture of property which is
concerned in the commission or suspected commission of an offence”.

297

Ackermann J in NDPP and Another v Mohamed and Others 2002 2 SACR 196 (CC) 203-204 para 15-

16.
298

Chapter 5 of POCA.

299

DF Haynes Used, abused, arrested and deported: extending immigration benefits to protect the victims

of trafficking and to secure the prosecution of traffickers (2004) Hum Rts Q 221.
300

Section 4 of POCA.

301

Section 2(1) of POCA.

302

Section 6 of POCA.
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6 of this act. 303 Mr Sayed and his Thai co-accused trafficked and debt-bonded women from
Thailand for purposes of sex work in a brothel in South Africa. In a similar case, the accused
also trafficked women from Thailand for sex work.304 The women’s passports were retained by
their handlers until they had generated a sum of R60 000.00 by way of prostitution. In this matter,
too, the court convicted the accused in terms of various offences under POCA.
As seen in these two cases, where traffickers profit from the illegal activities they subject victims
too, POCA can effectively be implemented in prosecution of this benefit and, thereby, succeed
in cutting of the income stream of the criminal gang and potentially eliminate at least certain role
players in the organised crime gang by way of conviction. However, POCA’s asset forfeiture,
confiscation, restraint and civil recovery provisions have also been proven successful in
eliminating the asset base of organised crime organisations. 305 Where assets are used to
commit the unlawful activity, POCA affords courts the right to confiscate such asset. 306 In
National Director of Public Prosecutions v Geyser and Another the court ruled that the
immovable property owned by the accused, bought and renovated to be used as a brothel, was
an instrumentality of the crime of which the accused was convicted, a contravention of section
2 of the Sexual Offences Act, and, as such, could be forfeited to the state. 307 As POCA prohibits
the acquisition, use or possession of proceeds from any unlawful activity, the asset forfeiture,
restraint and confiscation powers of POCA can still be applied to accused convicted of crimes
in terms of the Trafficking Act.308 POCA’s provisions provide a two-pronged approach to asset
recovery. Asset forfeiture or restraint can follow criminal conviction or civil proceedings, in which

303

S v Sayed and Others, case number: 041/2713/2008, Durban Regional Court, March 2010

(unreported).
304

S v Mudaly and Others, case number: 41/890/2007, Durban Regional Court.

305

Chapter 5 and 6 of POCA.

306

Section 18 of POCA provides the following in respect of confiscation orders:

“18. (1) Whenever a defendant is convicted of an offence the court convicting the defendant may, on the
application of the public prosecutor, enquire into any benefit which the defendant may have derived from—
(a) that offence;
(b) any other offence of which the defendant has been convicted at the same trial; and
(c) any criminal activity which the court finds to be sufficiently related to those offences,
and if the court finds that the defendant has so benefited. the court may, in addition to any punishment
which it may impose in respect of the offence, make an order against the defendant for the payment to the
State of any amount it considers appropriate and the court may make any further orders as it may deem
fit to ensure the effectiveness and fairness of that order.”
307

National Director of Public Prosecutions v Geyser and Another 2008 (2) SACR 103 (SCA) (“Geyser

case”) 16-17, 31, 36.
308

In the Geyser case the accused was convicted of an offence in terms of section 2 of the Sexual Offences

Act and the immovable property that was found to be an instrumentality of that crime was forfeited in terms
of the provisions of POCA.
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case a conviction is not required, in terms of chapter 6 of POCA. 309 The courts’ powers in issuing
restraint orders are also considered to be extensive in that POCA allows a court to issue such
restraint prior to any conviction if reasonable grounds either that the property is an
instrumentality of the crime the accused is facing charges to or reasonable grounds that a
confiscation order will be made in respect of the property exist.310 This Act has a wide and
powerful scope to distort the income stream and asset base of organised criminal gangs that
partake in trafficking of persons for profit purposes. The provisions of POCA should be used in
conjunction with the Trafficking Act, and any other law in terms of which an accused may be
convicted of an unlawful activity, in amplification of the paradigm shift in crime prevention as
referred to by Ackermann J, by removing the profit incentive of the crimes.

4.3.13.

National Health Act 61 of 2003

Trafficking of persons for the use of their body parts is an acknowledged form of trafficking both
internationally and as a South African form of this crime.311 Although prior to the promulgation
of the Trafficking Act, South Africa did not have legislation dealing specifically with the trafficking
of human organs or other body parts, chapter 8 of the National Health Act 61 of 2003 (“National
Health Act”) prohibits the commercial trade in human organs and other body parts. The National
Health Act repealed its predecessor the Human Tissue Act 65 of 1983 (“Human Tissue Act”)
which regulated the position in respect of human body parts prior to 2012. Following the coming
into operation of the final provisions of chapter 8 of the National Health Act on 1 March 2012,
substantive regulations to this chapter were published on 2 March 2012. 312 Together with the
regulations, chapter 8 of the National Health Act creates a framework of requirements for the
legal donation and transplantation of any and all human tissue, gametes, blood or blood
products.313 This Act provides that human tissue, gametes, blood or blood products may only
be removed from a living person where such person has consented to such removal in writing

309

The constitutionality of these provisions has been questioned as such civil recovery amounts to

potential grave infringement of the constitutionally enshrined right to property which may only be legally
limited in terms of a law of general application. Mollema Combating Human Trafficking in South Africa 437.
310

Section 25 and 51 of POCA.

311

UN.GIFT the Vienna Forum to Fight Human Trafficking Vienna Austria Background Paper Workshop

011: Trafficking In Persons For The Purpose Of Organ Removal (13-15 February 2008) 2; UNODC Toolkit:
Trafficking in Persons for the Purpose of Organ Removal (2015) 22; SA Law Reform Commission Project
131 Trafficking in Persons Report 3.
312

The provisions of chapter 8 of the National Health Act came into effect as follows: section 53 came into

force on 30 June 2008, sections 55, 56 and 68 on 17 May 2012, and the remaining sections 54 and 57 to
67 were enacted on 1 March 2012; MS Pepper “Enactment of Chapter 8 of the National Health Act and
regulations

thereto”

(2012)

5(1)

South

African

Journal

of

Bioethics

and

Law

<http://www.sajbl.org.za/index.php/sajbl/article/view/201/206> (accessed 22 April 2019).
313

Mollema Combating Human Trafficking in South Africa 458.
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and in accordance with the prescribed conditions.314 Section 58 and 59 further dictate that body
parts may only be removed by a medical practitioner or dentist in a hospital or authorised
institution and only where another medical practitioner has provided written consent for such
removal. Where a person has been forced by a trafficker to have an organ removed without the
written consent of this person, whether in a hospital or not, the removal of that body part
constitutes a breach of the provisions of the National Health Act. Furthermore, section 60(4)
and (5) of this act provides:
“(4)

It is an offence for a person(a)

who has donated tissue, a gamete, blood or a blood product to receive
any form of financial or other reward for such donation, except for the
reimbursement of reasonable costs incurred by him or her to provide
such donation; and for in this Chapter.

(b)

to sell or trade in tissue, gametes, blood or blood products, except as
is provided for in this Chapter.

(5)

Any person convicted of an offence in terms of subsection (4) is liable on
conviction to a fine or to imprisonment for a period not exceeding five years or
to both a fine and such imprisonment.”

Where a person sells or trades in these organs or body parts whether the individual providing
the organ has consented to such removal in writing or not and whether all the other regulations
or requirements are met, such persons can be prosecuted in terms of section 60(5) of the
National Health Act. Section 61(3) requires written ministerial consent for transplantations of
organs into persons that are not South African citizens or permanent residents. In the case of S
v Netcare Kwa-Zulu Proprietary Limited in which judgement was handed down on 8 November
2010 in the Durban Regional Court, the private company, the chief executive officer and eight
others pleaded guilty and were convicted on 102 charges related to illegal kidney transplants
that took place under an illegal scheme facilitated by the private hospital group. 315 The
convictions were secured in terms of chapter 2 of the Human Tissue Act, the predecessor of
the National Health Act. In this instance, a broker sourced kidney suppliers from Israel, Romania
and Brazil for transplants to be done on Israeli patients. The Israeli patients would be brought
to South Africa where the procedure would be conducted in a Netcare facility in Kwa-Zulu Natal.
The patients and donors were to sign consenting documents which falsely indicated that the
donor and receiver were related in order to circumvent the requirement of ministerial consent in
cases of unrelated parties. It is submitted that this scheme would fall wholly within the ambit of
the Trafficking Act in which case severe imprisonment sentences would have been imposable.
However, based on the US report on trafficking in persons in South Africa for 2018, it can be
314

Section 55(a) of the National Health Act.

315

S v Netcare Kwa-Zulu Proprietary Limited, case number: 41/1804/2010, Durban Regional Court

(Netcare case).
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argued that the prison sentences provided for in the National Health Act, amounting to a
maximum of five years imprisonment which can be accompanied by a fine, will not be seen as
a satisfactory punishment for crimes of this nature.316 It is worth noting that the provisions do
provide for substantial fines to be imposed as no maximum fine is prescribed.317
The National Health Act also prohibits the use of organs or body parts of dead persons for
purposes other than research, training, advancing of health sciences or for therapeutic
purposes.318
In both instances of organs or body parts removed from living or deceased persons, the
receiving of “payment” for such organs is prohibited. The only consideration that may be
provided is that for the reasonable cost involved in the importation, export, acquisition or supply
of the organ or body part.319 The medical practitioner conducting the transplantation may also
be remunerated for services rendered in respect of the transplant operation. 320
A concern raised by Kruger in respect of the National Health Act is that the possession of body
parts is not criminalised by this act. She points out that the Act does not provide assistance in
cases where a person is found in possession of, for example, human organs, genitals or other
body parts but the evidence cannot proof that such person has killed the person whose organs
it was or that the possessor has the intention of selling these organs. 321
The Netcare case is an excellent example of how the National Health Act can be utilised in
prosecution of trafficking for purposes of generating a profit from human body parts. Where
elements of the crime of trafficking in persons as provided for in the Trafficking Act cannot be
established beyond reasonable doubt, the offences created by the National Health Act will be
an adequate alternative charge. Besides, for the concerns in respect of sentencing and the
criminalising of the possession of body parts, the National Health Act still remains a potent
weapon to curb trafficking of human body parts in and around South Africa.

316

Kruger Combating Human Trafficking 459.

317

In the Netcare case the court imposed a fine of R3 800 000.00 on the Netcare hospital group, equalling

the benefit stemming from the scheme’s operations, and a further R4 020 000.00 for each of the 102
counts

on

which

the

group

pleaded

guilty;

UNODC

case

law

database

<https://sherloc.unodc.org/cld/case-law-doc/traffickingpersonscrimetype/zaf/2010/state_v._netcare_kwazulu_limited.html> (accessed 22 April 2019). The Human Tissue Act provided for a maximum imprisonment
of one year. The National Health Act increased the maximum to five years imprisonment while further not
providing a limit in respect of fines that can be imposed for offences under chapter 8.
318

Section 64 of the National Health Act.

319

Section 60(2) of the National Health Act.

320

Section 60(3) of the National Health Act.

321

Kruger Combating Human Trafficking 459.
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4.3.14.

Films and Publications Act 65 of 1996

The Films and Publications Act 65 of 1996 (“FPA”) regulates the production, distribution,
possession and classification of specific publications, games and films. 322 In terms of this Act,
certain publications, games and films must be submitted to the Film and Publication Board for
classification, which classification will determine whether the publication, game or film may be
distributed or whether it must be accompanied with an age restriction or other notice or
consumer advice in respect thereof. 323 Any publication, game or film containing child
pornography shall be refused by the board and must be referred to a police official for further
investigation.324 The showing of such refused publication is an offence in terms of the FPA and
can be liable to a fine and imprisonment not exceeding five years. 325 The FPA further
criminalises the unlawful possession, creation, production, assisting in the creation or
production, import of or any distribution, export or who makes available any publication, game
or film that contains child pornography or that encourages, promotes or advertises child
pornography or the sexual exploitation of children. 326 The FPA also imposes an obligation to
report a suspicion that any person is involved in the distribution of or in possession of child
pornography.327 This Act further criminalises the facilitation of a financial transaction that will
result in the distribution of child pornography.328 The provisions of the FPA in respect of child
322

The Films and Publications Act 65 of 1996 has been amended by the Films and Publications

Amendment Acts of 1999, 2004 and 2009. A further Films and Publications Amendment Bill has been
approved by the South African National Assembly and National Council of Provinces and is awaiting the
President’s signature to be promulgated into law since 19 March 2019.
323

Section 16 and 18 of the FPA.

324

Sections 16(4)(a), 16(6), 18(3)(a) and 18(5) of the FPA.

325

Section 24A(2) of the FPA.

326

“24B. Prohibition, offences and penalties on possession of films, games and publications.—(1) Any

person who—
(a) unlawfully possesses;
(b) creates, produces or in any way contributes to, or assists in the creation or production of;
(c) imports or in any way takes steps to procure, obtain or access or in any way knowingly assists in,
or facilitates the importation, procurement, obtaining or accessing of; or
(d) knowingly makes available, exports, broadcasts or in any way distributes or causes to be made
available, exported, broadcast or distributed or assists in making available, exporting,
broadcasting or distributing, any film, game or publication which contains depictions, descriptions
or scenes of child pornography or which advocates, advertises, encourages or promotes child
pornography or the sexual exploitation of children,
shall be guilty of an offence.”
327

Section 24B(2) of the FPA.

328

Section 24B(3) provides:

“(3)

Any person who processes, facilitates or attempts to process or facilitate a financial transaction,
knowing that such transaction will facilitate access to, or the distribution or possession of, child
pornography, shall be guilty of an offence.”
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pornography are thus couched in very wide terms to prohibit almost any involvement in child
pornography from mere possession to distribution thereof. Where a trafficker subjects child
victims to sexual acts in production of child pornography, prosecution in terms of the FPA is
possible. Subjecting child victims to the forced viewing of pornography or other refused
publications for purposes of grooming them for sexual acts can also be prosecuted in terms of
the provisions against possession of child pornography. 329 Traffickers often make use of social
media platforms to lure and groom child victims. Although these relationships generally start of
unsuspectingly and are focused on obtaining the victim’s trust, they often develop into platforms
for the trafficker to groom, and later involve, their victim in sexual acts. The latest proposed
amendment to the FPA specifically seeks to include social media and online internet
publications within the ambit of the FPA. The amendment will prohibit the distribution of private
sexual photographs or films.330 The amended FPA will further wholly prohibit the filming and
distribution of films and photographs depicting sexual violence and violence against children.331
Where a trafficker has posted a private sexual photograph or film or any photograph or film
depicting child pornography or sexual violence on social media the amendment provides that
the internet service provider through which such publication was made, will be compelled to
provide the publicised material to the board or the South African police services. 332 The
amendment Act further clarifies that the FPA has as object to “criminalise the possession,
production and distribution of child pornography” by inserting this as an explicit object of the Act
as section 2(d) of the FPA.333 The amendment bill further provides more stringent sentences to
be imposed than are currently provided in the FPA. For the offences in respect of child
pornography a maximum penalty of 10 years for first convictions and 15 years for second and

329

The 2009 Films and Publications Amendment Act amended the FPA provisions that stipulate the

objects of the act to explicitly provide that the protection of children from exposure to certain harmful
materials is an object of the act. Section 2(b) of the FPA now provides that the act has as one of its objects
to “protect children from exposure to disturbing and harmful materials and from premature exposure to
adult experiences”.
330

Clause 18F of the Films and Publications Amendment Bill provides:

“Prohibition against distribution of private sexual photographs and films
“18F. (1)

No person may expose, through any medium, including the internet and social media, a
private sexual photograph or film if the disclosure is made—
(a)

without the consent of the individual or individuals who appear in the photograph or film;
and

(b)
331

with the intention of causing that individual harm.”

Clause 18G of the Films and Publications Amendment Bill provides:

“18G. (1)

No person may create, produce or distribute in any medium, including the
internet, and social media any films or photographs depicting sexual violence and
violence against children.”

332

Clause 18F(6) and 18G(7) of the Films and Publications Amendment Bill.

333

Clause 3 of the Films and Publications Amendment Bill.
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consequent convictions. 334 It is submitted that these penalties match the seriousness of the
offences.335 The penalties in respect of the publication of private sexual photographs or films or
in respect of the publication of photographs or films depicting sexual violence against children,
two years of imprisonment which can be coupled with a fine of up to R150 000.00 is
suggested.336 The provisions of the FPA, and even more so if the amendment bill be accepted,
provide the prosecution with further legal provisions in terms of which to prosecute traffickers.
This Act can play a role in halting trafficking in its beginning stages where a perpetrator is
grooming a victim by way of sexual photographs via social media, where a child victim is
subjected to or coerced into sexual acts in production of pornographic content or where a
trafficker threatens victims with supplying their family with photographs or films of them
performing sexual acts. As this Act criminalises the mere possession of the prohibited content,
it can be helpful in ensuring convictions in cases where the evidentiary burden of the Trafficking
Act is insurmountable.

4.3.15.

Basic Conditions of Employment Act 75 of 1997

The Basic Conditions of Employment Act 75 of 1997 (“BCEA”) determines the minimum
standard of fair labour practices, employee rights and employer obligations. Subject to the
Constitution, section 48(1) of the BCEA prohibits any forced labour. Section 48(2) further
provides that:
“No person may for his or her own benefit or for the benefit of someone else, cause,
demand or impose forced labour in contravention of subsection (1).”
Section 48(3) dictates that contravention of section 48(1) and (2) is an offence. To the extent
that victims have been trafficked and subjected to forced labour, the BCEA provisions can be
employed in prosecution of such offenders. Section 43 of the BCEA further specifically prohibits
requiring a child under the age of 15 years or, should these differ, under the minimum legal
school-leaving age from being required or permitted to work.337

334

Clause 25 of the Films and Publications Amendment Bill.

335

Kruger & Oosthuizen (2012) PER/PELJ 310.

336

Clause 27 of the Films and Publications Amendment Bill.

337

Section 43 of the BCEA reads:

“(1)

(2)

Subject to section 50(2)(b), a person must not require or permit a child to work, if the child—
(a)

is under 15 years of age; or

(b)

is under the minimum school-leaving age in terms of any law.

A person must not require or permit a child to perform any work or provide any services—
(a)

that are inappropriate for a person of that age;

(b)

that place at risk the child's well-being, education, physical or mental health, or spiritual,
moral or social development.
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These provisions are helpful, as securing a conviction would not require the prosecution to prove
that the victims were actually trafficked meaning that elements constituting the full trafficking
process need not be proven. As such, it is an effective alternative charge to a charge of
trafficking in persons.

4.3.16.

International Cooperation in Criminal Matters Act 75 of 1996

The International Cooperation in Criminal Matters Act 75 of 1996 (“International Cooperation
Act”) provides legislative measures by way of which states can judicially cooperate, beyond the
framework of extradition, in respect of provision of evidence and the execution of sentences in
criminal matters as well as in the confiscation and transfer of crime proceeds between such
states. As trafficking is a transnational crime in which the places of origin, transit and destination
in the trafficking cycle often differ, the provisions of this act can be of great assistance in matters
that transpire across state borders. Chapter 2 of the act provides that a South African court
hearing a matter can request the assistance of another state in the obtaining of evidence in the
prescribed circumstances.338 These provisions provide that where it is in the interest of justice
a letter of request may be made in order to obtain the statement or other evidence of a witness
that is present in the foreign state.339 Section 12 of the International Cooperation Act affords
witnesses from foreign states that appear in South Africa for purposes of testimony the security
that they will not be arrested in the Republic. This provision can assist the prosecution in
assuring foreign trafficking victims that could be facing related charges in South Africa, such as
a charge of prostitution, that they will not be arrested whilst testifying against the perpetrator. 340
The Act further provides for judicial cooperation in the execution of sentences and
compensatory orders.341 Where a person is convicted and sentenced to a fine or compensation
which he or she will not be able to satisfy with property within South Africa and such person
possesses foreign property that could be utilised in paying the fine or compensation order, the
court may issue a letter of request to the foreign state in which the property is held requesting

(3)

A person who requires or permits a child to work in contravention of subsection (1) or (2) commits
an offence.”

338

Section 1(1) and 1(2) of the International Cooperation Act.

339

Section 1(1) and 1(2) of the International Cooperation Act.

340

Section 12 of the International Cooperation Act provides:

“12.

No witness residing in a foreign State and who attends a court or tribunal in the Republic shall,
while so attending, be liable to be arrested in the Republic on any civil warrant for debt or on a
criminal charge for the commission of an offence incurred or allegedly committed in the Republic,
before his or her arrival in the Republic for the purpose of his or her attendance of such court or
tribunal.”

341

Chapter 3 of the International Cooperation Act.
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the assistance of the foreign state in this regard. 342 Similarly, where a court has made a
confiscation order which will not be satisfied by the offender’s property in South Africa and the
court is convinced that the offender holds property in a foreign state that can be used to fulfil
the compensation order, the court may issue a letter of request to the foreign state in which the
property is held in order to obtain their assistance in executing the compensation order. 343 These
provisions can specifically be of great assistance in executing judgements against international
crime syndicates that do not hold sufficient property to satisfy the judgement in South Africa.
344The

International Cooperation Act will, therefore, provide assistance to prosecutors and the

judiciary in securing justice in human trafficking cases where victims or other witnesses are not
present in South Africa and where the offenders only have executable property abroad.345

4.4.

Suggestions

It is clear that the South African law provides a wide array of means to combat the offence of
trafficking in persons. These means consist of both common law and statutory offences that
criminalise either acts or omissions that form essential elements of or are closely related to the
commission of the crime of trafficking in persons as defined in the Palermo Protocol, and,
recently, in the Trafficking Act. Prior to promulgation of the Trafficking Act and its broader
definition of the trafficking in persons crime, the interim provisions provided for in the Sexual
Offences Amendment Act and Children’s Act aptly criminalised certain acts of trafficking.
However, these instances were limited to cases of trafficking for purposes of sexual exploitation
or where the victim was a minor. These were not sufficient to meet the international legislative
requirements. The criminalisation of the whole required offence of trafficking in persons and the
full process that it entails remains unaccounted for in South African law without the Trafficking
Act. Although promulgation of comprehensive anti-trafficking legislation in the form of the
Trafficking Act usurps the historic role that these common and statutory offences have played
in the combat of trafficking in persons in South Africa, the role of these crimes is by no means
to be considered negated. Instead, this study shows that these fragmented and differing crimes
should still remain an integral part of South Africa’s efforts to the curb the trafficking crime. In
this regard, the following suggestions are made:

342

Section 13 of the International Cooperation Act.

343

Chapter 4 of the International Cooperation Act.

344

Kruger Combating Human Trafficking 475.

345

Kruger Combating Human Trafficking 475; Mollema Combating Human Trafficking in South Africa 443-

444.
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4.4.1.

Alternative charges

The evidentiary burden in proving all the elements that constitute the trafficking crime is high. It
is suggested that the relevant common law or statutory crime/s, as discussed above, that could
be applicable in each specific case be put to the accused as formal alternative charge to that of
trafficking in persons in terms of the Trafficking Act. These alternative charges can often be
identified as the underlying or constituent parts or phases of the trafficking cycle. These acts or
omissions often represent one of the elements of the trafficking offence: the prohibited action,
prohibited means or exploitation. Crimes that can be used as alternative charge in this manner
are crimes such as abduction, kidnapping, assault, murder, sexual assault, rape, fraud,
extortion, crimen iniuria, criminal defamation, domestic violence, breach of the Identification Act,
Intimidation Act, Sexual Offences Act, Sexual Offences Amendment Act (such as brothelkeeping or benefiting of the proceeds of a brothel-keeping), breach of the Children’s Act, of the
PCCA, POCA, the National Health Act or the BCEA.346

4.4.2.

Additional charges

Where it will not lead to an unlawful duplication of charges, breach of the relevant statutes and
commission of relevant common law crimes should also be put to the accused as additional
charges over and above the charge of a breach of the Trafficking Act. This will ensure that
offenders are faced with the full force of the law and ensure South Africa fulfil its international
obligation to not only promulgate comprehensive anti-trafficking legislation but also combat such
trafficking in persons by use of the full of force of the available legal measures. 347 As set out
above, the crimes that could be utilised as additional charges offences in terms of the
Identification Act, the Immigration Act, the Films and Publications Act, the PCCA, POCA, the
Drug and Drug Trafficking Act, charges of corruption, fraud, common law related drug charges
and any other related charges.

4.4.3.

Procedural assistance

Certain of these laws contain provisions that regulate evidentiary and other procedural
measures that can assist in the effective combat and deterrence of trafficking. The International
Cooperation Act remains an important assistive statute to obtain evidence from persons, notably
witnesses, victims, both or even accused, which are physically present in another jurisdiction. 348
This Act should also be used to ensure imposed sentences are effected on accused that are

346

For examples of how these acts or crimes can be used as alternative charge refer to the earlier

paragraphs of Chapter 4 above.
347

Kruger & Oosthuizen (2012) PER/PELJ 326.

348

Section 2 of the International Cooperation Act.
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not present in South Africa or that do not have sufficient property in South Africa to satisfy a
sentence.349 The literature confirms that the international cross-border trafficking of persons by
organised criminal groups is a growing lucrative industry. This act provides the prosecution with
a farther reach in order to prohibit this industry from further prevalence in South Africa by
providing measures by which evidence can still be obtained from persons in foreign states and
through which sentences can still be executed against foreign property of convicted accused. In
this regard, the comprehensive civil and criminal asset forfeiture, confiscation or restraint
provisions must also be applied by prosecutors and courts alike in relevant circumstances.350
Not all of the common law or statutory crimes discussed in this chapter can be prosecuted extraterritorially. Where extra-territorial jurisdiction is provided, those offences must be noted as
possible alternative or additional charges to combat trafficking. For example, the extra-territorial
jurisdiction provided by the PCCA can further extend the prosecutorial arm in respect of corrupt
criminal activities. As corrupt crimes often form part of the trafficking cycle, it is suggested that
the application of this act be considered when charges are instituted in order to ensure possible
charges in terms of the PCCA are not neglected. It is further suggested that where compensation
is not possible in terms of other means, section 300 of the Criminal Procedure Act 51 of 1977
(“CPA”) must be utilised to compensate victims and so be a further punitive and deterrent impact
on perpetrators. These are imperative measures that must be utilised to strengthen the South
African strategy to curb cross-border organised trafficking.

4.4.4.

General comments

The following general suggestions are made:
1. In cases of trafficking of children or mentally disabled persons for the purpose of sexual
exploitation, it is suggested that alternative or additional charges of contravening the
relevant Sexual Offences Amendment Act, if applicable, be put to the accused over and
above the main counts of in terms of the Trafficking in Persons Act. Should conviction in
terms of the Sexual Offences Act, either as addition to a Trafficking Act offence or as an
alternative charge, entail conviction, this will ensure that the convicted perpetrator be added
to the National Register for Sexual Offenders in terms of section 42 of the Sexual Offences
Amendment Act.351

2. The Immigration Act must be applied with great caution to ensure that trafficked victims are
not deported in contravention of the international requirements to assist such victims. As

349

Section 13 and Chapter 4 of the International Cooperation Act.

350

Chapter 5 and 6 of POCA.

351

Chapter 6 of the Sexual Offences Amendment Act regulates how this register will be maintained and

regulated.
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such, it is suggested that the Immigration Act be amended to provide for the specific
treatment of foreign victims of trafficking. Failing such amendment, South Africa is in breach
of the international requirement to protect and assist victims, specifically to not summarily
repatriate such victims.352
3. The National Health Act should be amended to provide for stricter penalty provisions. It is
submitted that a maximum of five years imprisonment could be totally inappropriate in
certain instances.
4. Internationally, prosecutions in South Africa are seen as “rare and fraught with difficulties”.
353

Consequently, the risk of being prosecuted for human trafficking in South Africa is seen

as low. Prosecution in terms of the known statutory and common law offences have proven
effective in curbing the trafficking offence. As such, it could also proof valuable to utilise
these known alternatives until the South African legal fraternity and, specifically, the
prosecutorial authorities become accustomed with the newly defined crime and practicalities
in the application of the new legislation have been ironed out.354
As such, the role of the common law and statutory crimes in the combat and conquer of
trafficking in persons have not diminished but, rather, have shifted in form and remain a vital
part of South Africa’s combat and prevention of trafficking in persons initiatives.

4.5.

Conclusion

It is submitted that the existing South African statutory crimes can be an additional aid in
prosecuting trafficking in persons and related crimes and very helpful in prohibiting crucial
phases of the multi-faceted trafficking process. This chapter has shown, that these offences are
particularly useful in achieving South Africa’s international obligation to prevent and combat
trafficking in persons and, specifically, in fulfilling the requirement to “adopt legislative and other
measures” to criminalise the acts of trafficking in persons as internationally defined in the
Palermo Protocol.355 As set out above, these provisions have also proven effective in obtaining
relevant convictions in matters such as the Sayed, Sawatkan, Andrews, Dos Santos and Jezile

352

It was expected that the Trafficking in Persons Act would remedy the position by providing that victims

of trafficking are not to be prosecuted for crimes that arise from their being trafficked such as being illegally
present in South Africa. However, the Trafficking in Persons Act fail to address this situation leaving South
Africa in breach of the international requirements instituted by the Palermo Protocol. The South African
legislature will, therefore, have to provide interim measures whilst amending or amend the provisions of
the Trafficking in Persons Act and the Immigration Act to provide these read concurrently.
353

UNESCO Policy Paper No 14.5 (E) 26.

354

26.

355

Article 5(1) of the Palermo Protocol.
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cases. Three ways in which these crimes are of such assistance are highlighted. The first and
very crucial manner is where prosecution of these statutory and common law offences is
effectively structured to cut off certain arteries feeding the main process of trafficking by
eliminating the ability of a specific cycle of trafficking to function in the same manner. As
illustrated in this chapter, many of these offences constitute separate parts of the trafficking
cycle each forming a necessary link in the achieving of the trafficking crime. By removing one
such link, the whole cycle could be inhibited. The second discussed manner in which these
statutory and common law crimes can be used is as an alternative charge to that of trafficking
in persons in terms of the Trafficking in Persons Act. This chapter shows how prosecution even
of certain “less serious” crimes must also be implemented in order to ensure that convictions
can still be secured where all of the elements of the trafficking offence cannot be proven beyond
reasonable doubt in a court of law. This could also be of great importance where the practical
application of the Trafficking in Persons Act is still ironed out. The third manner in which the
existing crimes are to be applied by prosecutors and other law enforcers is as an additional
separate charge in cases where the offences are different and do not constitute a duplication of
charges. This will ensure that offenders are met with the full force of the law and punished
accordingly. Such a stringent approach will assist South Africa in meeting its international
requirement of combating human trafficking. However, it must be borne in mind that these
common law and statutory crimes are not sufficient to meet all international obligations and
promulgation together with successful prosecution of trafficking in persons under the Trafficking
Act is critical in ensuring South African law contains adequate measures to effectively prosecute
trafficking as it is internationally required to. 356

356

Kruger & Oosthuizen (2012) PER/PELJ 326.
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5.

The new South African legal framework regulated by the Prevention and
Combating of Trafficking in Persons Act (and how it compares to the required
international system)

5.1.

Introduction

In anticipation of the coming into effect of the Trafficking Act, South Africa has utilised its existing
legal framework to prosecute trafficking crimes. 357 By charging offenders with common law
crimes, statutory offences and the specific interim trafficking provisions, convictions have been
achieved.358 However, certain international obligations were still not met and trafficking in its full
form could not be brought to book under the pre-Trafficking Act dispensation. The need for allinclusive legislation remained. 359 This chapter will consider the new legal framework postcommencement of the Trafficking Act, the changes it brings about and whether it remedies the
shortcomings of the prior position. The statutory definition created by the new act will be
analysed to evaluate whether it is a comprehensive definition based on international definitions
and within the South African context. The elements, with exception to the element of mens rea
provided for by the Act that will be discussed in a consequent chapter, will be critically
considered. This chapter will specifically study the Trafficking Act to establish which acts are
criminalised by the Prevention and Combating of Trafficking in Persons Act.

Trafficking, known as an integrated process, consist of acts divergent in nature. These acts differ
with regards to the seriousness of the offence and the contact with the trafficked person. The
compilation of these acts under the prosecuting mandate of the Trafficking Act ensures that
these acts not escape prosecution as a serious offence. In light of this, this chapter will further
analyse the Trafficking Act’s criminalisation clauses to determine the scope and extent of the
act’s preventative powers. Section 4, the general criminalisation clause, will be examined. The
derivative offences created by chapter 2, specifically sections 5 to 11 will also be studied. The
other acts criminalised by the Act that entertains lesser forms of fault will be analysed as to

357

Kruger & Oosthuizen (2012) 15(1) PER/PELJ, 325.
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S v Sawatkan unreported case number: 41/2045/08, Durban in which the accused was convicted in

terms of the Sexual Offences Act 23 of 1957; S v Wiphatawaithaya unreported case number: 317/2/09,
Durban in which the accused was also convicted in terms of the Sexual Offences Act 23 of 1957; S v Eloff
unreported case number: SH599/08 Welkom in which case the accused was convicted in terms of the
Sexual Offences Amendment Act 32 of 2007); S v Amien Andrews; Dos Santos v S 2018 1 SACR 20 (GP);
Jezile v S and Others 2016 2 SA 62 (WCC); Kruger & Oosthuizen (2012) PER / PELJ 325-326.
359

LB Najemy South Africa's Approach to the Global Human Trafficking Crisis: An Analysis of the Proposed

Legislation

and

the

Prospects

of

Implementation

<https://openscholarship.wustl.edu/cgi/viewcontent.cgi?article=1044&context=law_globalstudies>
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(accessed

26 November 2018); R Cave A Critical Analysis of Human Trafficking in South Africa: Remedies and
Recommendations Student Working Paper University of Notre Dame (2016).

88

Sensitivity: Internal

Stellenbosch University https://scholar.sun.ac.za

establish their extent and proficiency. The statutory presumption of actual and reasonable
knowledge created by the Act and its effect on the crime’s prosecution will also be examined.
Furthermore, this chapter will consider the effect of the commencement of the act on current
South African customary law practices, such as ukuthwala. The life expectation of these
practices will be discussed in light of the Act’s criminalisation of specific acts.

5.2.

Trafficking in Persons Act

The Trafficking Act is the legislation promulgated in accordance with South Africa’s international
legal obligation set out in article 5 of the Palermo Protocol. In order to fulfil both the mandate to
combat and prevent trafficking, the Trafficking Act creates the prosecutable crime of trafficking
in persons (section 4(1)) and further criminalises related crimes, such as debt bondage (section
5), possession, destruction, confiscation, concealment of or tampering with documents (section
6), making use of the services of trafficking victims (section 7) and partaking in conduct that
facilitates the trafficking in persons (section 8). These crimes will be considered below so as to
determine whether South Africa meets its international obligation to criminalise certain crimes,
especially trafficking in persons, the obligation to protect and assist victims and to prevent
trafficking in persons.

5.2.1.

The obligation to criminalise

Article 5 of the Palermo Protocol requires each state party that has ratified the Protocol to
promulgate legislation in order to criminalise the conduct set forth in article 3 of the Protocol.
The definition that the South African Trafficking Act incorporates will be considered in order to
determine whether it complies with the article 5 requirement.

“Trafficking in persons” definition

5.2.2.

Section 4(1) of the Trafficking Act sets out the definition of “trafficking in persons” for purposes
of the Act:
“Trafficking in persons
4. (1) Any person who delivers, recruits, transports, transfers, harbours, sells,
exchanges, leases or receives another person within or across the borders of the
Republic, by means of—
(a) a threat of harm;
(b) the threat or use of force or other forms of coercion;
(c) the abuse of vulnerability;
(d) fraud;
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(e) deception;
(f) abduction;
(g) kidnapping;
(h) the abuse of power;
(i) the direct or indirect giving or receiving of payments or benefits to obtain the
consent of a person having control or authority over another person; or
(j) the direct or indirect giving or receiving of payments, compensation, rewards,
benefits or any other advantage,
aimed at either the person or an immediate family member of that person or any other
person in close relationship to that person, for the purpose of any form or manner of
exploitation, is guilty of the offence of trafficking in persons.”
As the Palermo Protocol requires three elements to be present in the definition of the domestic
legislation, the Trafficking Act definition must contain the same three elements of: prohibited
action, prohibited means and exploitation.

5.2.2.1.

The prohibited actions

The following actions are prohibited by the section 4(1) definition: the delivery, recruitment,
transport, transfer, harbour, sale, exchange, lease or receipt of another person within or across
the borders of the Republic. These actions almost mirror the Protocol’s definition. The South
African definition, however, include the further actions of delivery, sale, exchange and receipt of
another person.360 It can be argued that “delivery” would form part of the action to “transport”361
or “transfer”362 and, as such, explicit inclusion thereof is not necessary. However, the inclusion
of “delivery”, being the opposite of “receipt” (which action is explicitly included) is not harmful,
but adds value to the combatting of the crime by providing legal certainty and serving the ius
certum and ius acceptum legality principles. Due to the fact that trafficking is a fragmented
process crime, 363 such inclusion might well serve to negate any argument on the point of
whether an action of mere delivery of an individual as part of the trafficking of such individual
can be prosecuted. The further actions of selling, exchanging or leasing of persons have also
been added to the Palermo Protocol prohibited actions broadening the South African definition.
It is submitted that this inclusion is a welcome broadening of the trafficking crime. It provides
that an offender that is not necessarily involved in the recruitment, transport or harbouring of the
360

Section 4(1) of the Trafficking Act.

361

The Oxford Living Dictionaries definition of “transport”: “Take or carry (people or goods) from one place

to another by means of a vehicle, aircraft, or ship.” <https://en.oxforddictionaries.com/definition/transport>
(accessed 26 November 2018).
362

The Oxford Living Dictionaries definition of “transfer”: “Move from one place to another.”

<https://en.oxforddictionaries.com/definition/transfer> (accessed 26 November 2018).
363

Kruger & Oosthuizen (2011) SAJ 46-66.

90

Sensitivity: Internal

Stellenbosch University https://scholar.sun.ac.za

trafficking victim, but an agent or middleman brokering the sale or exchange of the victim, can,
with greater ease, be prosecuted under this crime. This is in line with the domestic definitions of
other states such as Israel and Belarus.364 Mollema suggests that as sale, lease and exchange
all relate to the concept of exchanging a commodity for a benefit, that it might be beneficial for
legal certainty to group these actions in a single term. 365 However, the inclusion of all three terms
serves to improve legal certainty and ensures all these actions are clearly prohibited. It is
submitted these are wise inclusions that serve to prove the cognisant effort taken by South
Africa in not just meeting its international obligations but effectively combatting this crime.

5.2.2.2.

The prohibited means

The following methods are prescribed by the Trafficking Act:
“by means of—
(a) a threat of harm;
(b) the threat or use of force or other forms of coercion;
(c) the abuse of vulnerability;
(d) fraud;
(e) deception;
(f) abduction;
(g) kidnapping;
(h) the abuse of power;
(i) the direct or indirect giving or receiving of payments or benefits to obtain the
consent of a person having control or authority over another person; or
(j) the direct or indirect giving or receiving of payments, compensation, rewards,
benefits or any other advantage,
aimed at either the person or an immediate family member of that person or any other
person in close relationship to that person,”
Similar to the Palermo Protocol, the Trafficking Act’s prohibited means can also be categorised
into the three categories of force, deception and abuse of power or a position of vulnerability.

364

The various definitions are referred to in article 8 of the Model Law: “anyone who carries on a transaction

in another person” Israel, Penal Code, article 377A; “actions intended to sell or purchase or undertake
other types of activities regarding turning over or obtaining a dependent person”, Belarus, article 181 of
the Criminal Code, as amended by Law No. 227-3 on Changes to the Criminal Code and Criminal
Procedure Code (22 July 2003);
365

Mollema Combating Human Trafficking in South Africa 465.
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5.2.2.2.1. Force
The Protocol prescribes “the threat or use of force or other forms of coercion”. The Trafficking
Act complies with this definition by likewise prohibiting this conduct and all the other listed
Protocol means. The Trafficking Act goes further than the Palermo Protocol by adding as
prescribed means a threat of harm to a person and kidnapping. Similar to the Palermo Protocol,
the Trafficking Act does not provide a definition for “force” and the ordinary meaning should be
used in interpreting the word. The Palermo Protocol requires a broad interpretation of “force”
rendering a wide array of acts barred.366 South Africa is obligated to likewise import a broad
meaning for the word “force”. The Trafficking Act does not limit the meaning of “force” and, as
such, complies with the internationally prescribed definition in this regard. Similarly, the meaning
of “coercion” is not defined by the Protocol or Trafficking Act. A broad interpretation is
correspondingly ascribed to the word by maintaining the protocol wording in line with the
protocol’s requirements.

5.2.2.2.2. Deception
The Palermo Protocol includes fraud and deception as prohibited methods in its trafficking
definition. South Africa does the same in its national criminalising provision. As is the case in
the Protocol, the term “deception” is undefined in the South African legislation. Therefore, the
ordinary meaning of the word will be ascribed to it. As the Palermo Protocol does not define and
limit the ambit of “deception”, South Africa meets its minimum international duty by similarly
providing for the widest scope of the “deception” term. As “deception” is a clear concept and
does not represent a specifically defined term in South African law, it is not envisaged that
uncertainty or dispute in respect of the term “deception” should exist. As such, it should not be
necessary to include a definition of “deception” that is specific to trafficking. In accordance with
the international prescripts, “deception” must be widely interpreted and providing a definition
where the ordinary meaning suffices could unnecessarily limit the scope of the term. 367

5.2.2.2.3. Abuse of power or of vulnerability
The Palermo Protocol requires prohibition of 1) the abuse of power, 2) of a position of
vulnerability and 3) of the usage of any of the prohibited means, with specific inclusion of the
giving or receiving of benefits, to obtain the consent of a person who has control over another
for the trafficking of that other person. The Trafficking Act complies by prohibiting these

366

Refer to discussion under 2.1.2.2.1.4.1.

367

In support with the discussed approach, the Model Law also does not prescribe a “deception” definition

specific to the trafficking context but provides a basic definition which mirrors the ordinary meaning of the
word.
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methods. The new Act further provides a definition for “abuse of vulnerability”. Although the
Palermo Protocol did not prescribe a definition, leaving it up to the member state to determine
a definition that would be suitable in each state’s jurisdiction, the Model Law suggests such
definition be provided as problems have been experienced in application of the undefined
concept in practice.368 The Model Law suggested definition refers to the official interpretative
note on the definition as included in the Travaux Préparatoires which explains that the reference
to the abuse of a position of vulnerability is to “be understood to refer to any situation in which
the person involved has no real and acceptable alternative but to submit to the abuse
involved”369. It indicates that member states can further add a relevant list of factors that will
result in the abuse of such position of vulnerability. South Africa’s definition reads as follows:
‘‘abuse of vulnerability’’ for purposes of section 4(1), means any abuse that leads a
person to believe that he or she has no reasonable alternative but to submit to
exploitation, and includes but is not limited to, taking advantage of the vulnerabilities of
that person resulting from—
(a)

the person having entered or remained in the Republic illegally or without proper
documentation;

(b)

pregnancy;

(c)

any disability of the person;

(d)

addiction to the use of any dependence-producing substance;

(e)

being a child;

(f)

social circumstances; or

(g)

economic circumstances;”370

The definition therefore adheres to the international legal requirements. However, by defining it
as “any abuse that leads a person to believe that he or she has no reasonable alternative but to
submit to exploitation” the focus is on the mind-set of the victim. The Model Law warns against
this as it implements an onerous burden of proof on the state. It will also work contrary to victim
protection measures as a victim will be in the best position to testify to this fact. The aims of
successful prosecution and the aim, and obligation, to protect victims could land up on opposing
sides of the ring. To better protect victims, the Model Law comments that states may create a
definition that focuses not on the victim but rather on the intention of the offender. The onus will
then shift from having to prove what the victim felt, inhibiting victim protection, to the state having
to prove the intention of the offender. The Model Law prefers the latter, commenting:

368

Article 5(1)(a) of the Model law 9.

369

UNODC Travaux Préparatoires (official interpretative notes on article 3 of the Protocol approved by the

Ad Hoc Committee and contained in its report on the work of its first to eleventh sessions) (see
A/55/383/Add.1 paras 63-68, 347.
370

Definition of “abuse of vulnerability” section 1 of the Trafficking Act.
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“These may also be easier to prove, as it will not require an inquiry into the state of mind
of the victim but only that the offender was aware of the vulnerability of the victim and
had the intention to take advantage of it.”371
South Africa has not chosen this route. However, the Trafficking Act provides for specific
inclusion of seven factors that represent vulnerabilities which if they were to be taken advantage
of would be seen as the “abuse of a position of vulnerability” under the definition of the Act.
Firstly, it needs be noted that the list is not exhaustive and the abuse of other vulnerabilities will
also qualify for purposes of the prosecution of trafficking crimes. Secondly, the list is
comprehensive, in terms of satisfying international obligations. The definition includes, but is not
limited to, most of the suggested factors in the example Model Law definition. 372 On close
comparison, the South African definition provides for all the suggested factors, except for
specifically including the vulnerability of a physical or mental disease, that is not a disability. It
is submitted that a distinction in this regard is necessary. Disability will not include any and all
type of disease, physically or mentally. This might be a legislative oversight. The Trafficking Act
further

provides

social

circumstances

and

economic

circumstances

as

exploitable

vulnerabilities. These are very broad categories and lack definition. Perhaps promulgating
regulations that provide a broad outline in terms of example circumstances that would ordinarily
be accepted as social or economic circumstances would assist in providing some marrow to this
bone. It is submitted that providing an outline in this regard would decrease the disputable
aspects of the crime and speed up the prosecution process. Thirdly, the definition contains both
the paragraph that relates the “abuse of vulnerability” to the victim’s belief that there were no
other options and the list from which the victim’s vulnerabilities arise. By use of the wording “and
includes” between these two parts of the definition, the legislature intends that the existence of
either one of them can be proved in evidence of the abuse of vulnerability. From the definition,
the following constitute the elements of an abuse of vulnerability:
1.

Abuse of vulnerability that led the victim to believe they had no reasonable
alternative:
a. abuse;
b. the person believed that he or she had no reasonable alternative but to
submit to exploitation; and
c.

a causal link between the abuse and the belief of the person that they had
no reasonable alternative.

OR
2.

Taking advantage of a position of vulnerability:

371

Model Law 9-10.

372

Model Law 9.
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a. taking advantage of the person;
b. a position of vulnerability; and
c.

a causal link between the position of vulnerability and the taking of
advantage of the person.

It is submitted that proof of either 1 or 2 above will be sufficient to constitute an abuse of
vulnerability. If 1 be proven, it need not be supplemented with evidence of a specific vulnerability
from the list of factors, although evidence of how the perpetrator took advantage of the
vulnerability and what the vulnerability was will naturally be led. However, it need not be a listed
position of vulnerability but “any” vulnerability as the list is not exhaustive. The same reasoning
would apply in cases where the prosecution proves position 2 above. The implication of this
being that where it can be proven that an offender has taken advantage of a vulnerability that
resulted from one of the listed factors, no inquiry needs to be done into the victim’s mentality.
This is achieved by the inclusion of these listed positions of vulnerabilities when taken
advantage of, automatically, as “abuse of vulnerability” by the word “includes” in the definition.
This is similar to the application of the definition of exploitation. In order to ensure this position,
it is advisable to create a presumption that where it has been proven that 1) advantage has
been taken of 2) a vulnerability of a person that 3) has resulted from one of the listed positions
of vulnerabilities it is presumed until the contrary is proven, that an abuse of vulnerability has
taken place. What would further be advisable is to extend this presumption to all vulnerabilities
and not just those resulting from the seven listed factors. It is submitted that this is what the
legislature intended by providing “any abuse” in the definition. This can be achieved by adding
an (h) provision in the listed factors for “any other relevant factors”, as is suggested by the Model
Law.373 The creation of a presumption that comes into effect once the lesser burden of proving
that advantage had been taken of vulnerability without having to prove the victim’s subjective
belief, would enhance the legal certainty in terms of this definition, lessen the evidentiary burden
on prosecution and protect victims from having to testify. Safe for not including medical disease
that does not amount to disability as a vulnerability, it is submitted that South Africa is not failing
to meet its international obligations in this regard. However, based on the above conclusions it
would be a welcome improvement to clarify this definition.
The new Act also provides two categories to prohibit the giving or receiving of benefits in
facilitation of trafficking of persons. Sub-paragraph (i) of the definition is similar to the Protocol’s
provision in this regard, save for addition of the words “direct or indirect”. Sub-paragraph (j) has
the effect of also prohibiting the “giving or receiving of payments, compensation, rewards,
benefits or any other advantage”. The difference between sub-paragraph (i) and (j) is that
paragraph (i) refers to the giving or receiving of payments or benefits to obtain the consent of a
person that has control or authority over the person that is to be a victim of trafficking, such as
the parent of a child, whereas paragraph (j) does not limit the giving or receiving of the
373

Model Law 9.
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advantage to the obtaining of another authoritative person’s consent to the trafficking of another.
Without such limitation, it would seem the legislature’s intention is to prohibit any instance where
any person, a person in control over another or that person him- or herself, becomes subject to
an act of trafficking (recruitment, transportation, and so forth) by means of the giving or receiving
of an advantage. If this is the intention, it is unclear why the legislature provided for both subparagraph (i) and (j) as the prohibited means of sub-paragraph (i) would be included under subparagraph (j). The wording following after the list of sub-paragraph (a) to (j) makes it clear that
the means would be prohibited in cases of being applied against the trafficking victim or a person
in close relationship to the victim and therefore there is no need to provide for such differentiation
within the list. It would be more legislatively reasonable to provide one umbrella sub-paragraph
(sub-paragraph (j)) and elaborate on the specific methods included thereunder (sub-paragraph
(i)) by use of “including the giving or receiving of … any other advantage”. It appears as if the
legislature wanted to provide for scenarios where a trafficker bribes a victim to gain their consent
to being trafficked. The legislature thereby infers that the granting of voluntary, informed consent
by an individual before being trafficked to being trafficked would not render such consent legally
valid consent, albeit that it meets the legal requirements of valid consent. 374 Therefore, subparagraph (j) determines that consent will be irrelevant when a victim grants such consent, albeit
fully legally valid consent, in exchange for the receipt or giving of any advantage. The giving or
receiving of an advantage does not affect one’s ability to grant full, informed consent in the same
manner as does fraud or deception. Fraud and deception utilise a misrepresentation of material
facts in order to obtain consent. 375 As the victim would then not have all the accurate facts to
grant consent, such consent will be based on misrepresentation and, as such not valid. For this
reason fraud and deception used to traffic a victim, render the victim’s consent irrelevant. A
person that pays a woman a certain amount to become a sex worker in New York, but makes a
misrepresentation as to the amount of customers to be seen and the working conditions in New
York would be guilty of trafficking in persons even if the woman gave her consent. However, the
other prescribed Protocol methods that render consent irrelevant, do so for a different reason.
These are methods falling in the categories of force or the abuse or power or a position of
vulnerability. Utilisation of these methods generally infringes on the bodily integrity of the victim
or amount to crimes to which consent would not be a valid defence. 376 By inclusion of subparagraph (j), the legislature creates a new crime, beyond the scope of what is required by the
Palermo Protocol, which also renders consent irrelevant. Under this provision, a person that
accepts a sum of money to consent to enter into an employment agreement to render sex work
in a different country for a salary, to whom the working terms and conditions have been fully
disclosed and that person has accepted same, would be a victim of trafficking where the
employment would be exploitative to that person. Therefore, although a victim consents fully to
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the exploitation, such consent would remain irrelevant. The question is whether this constitutes
a breach of an individual’s right to freedom of trade, occupation and profession as reserved by
section 22 of the Constitution?377 Does this further infringe the offender’s right to a defence of
consent? Tool 1.3 of the UNODC Toolkit indicates that consent to the exploitation must remain
a defence unless it was obtained by improper means. 378 The Trafficking Act constructs an
additional improper means by inclusion of sub-paragraph (j). Each state has the prerogative to
draft its own domestic legislation. However, this legislation must not be contrary to its
constitutional rights and existing legal system. 379 In that sub-paragraph (j) removes a person’s
right to freely consent to a contract or job, albeit in exploitation of such person, it limits the
person’s right to freedom of trade, occupation and profession. The consequent question is then
whether such limitation is justified in terms of section 36 of the Constitution.380 The first leg of
the section 36 test is that the limitation must be done in terms of a law of general application.
As this limitation would be brought about by the Trafficking Act, being a law of general
application, this requirement is met. The second leg of the test is whether the limitation is
reasonable and justifiable in an open and democratic society based on human dignity, equality
and freedom, taking into account the factors listed in section 36(1) of the Constitution. In light of
the gravity of the modern trafficking dilemma, it can be foreseen that South African courts would
lean toward finding this limitation as reasonable and justifiable. However, this remains to be
seen and may very well turn out to be contentious.
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if such limitation complies with certain requirements. Section 36 reads:
“36. (1) The rights in the Bill of Rights may be limited only in terms of law of general application
to the extent that the limitation is reasonable and justifiable in an open and democratic society
based on human dignity, equality and freedom, taking into account all relevant factors, including—
(a) the nature of the right;
(b) the importance of the purpose of the limitation;
(c) the nature and extent of the limitation;
(d) the relation between the limitation and its purpose; and
(e) less restrictive means to achieve the purpose.
(2) Except as provided in subsection (1) or in any other provision of the Constitution, no
law may limit any right entrenched in the Bill of Rights.”
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It is clear that the Palermo Protocol intends victim consent to be irrelevant where a method that
is prohibited is used in the trafficking process. 381 The Trafficking Act also provides that consent
would be invalid if obtained by prohibited means.382 However, it is further clear that the Palermo
Protocol does not intend that valid consent cannot ever be a defence as it explicitly states:
“The above does not remove the right to a defence. According to paragraph 68 of the
interpretative notes … (A/55/383/Add.1), the irrelevance of consent if one of the means
is used should not be interpreted as imposing any restriction on the right of the accused
to a full defence and to the presumption of innocence.”383
Sub-paragraph (j) determines that the defence of actual consent would not be a valid defence
against a charge of trafficking in persons under section 4(1) of the Trafficking Act where the
method used to facilitate such trafficking is that of receiving or giving of any advantage.
However, based on the reasonability of this limitation in terms of section 36 and South Africa’s
mandate to promulgate legislation specific to the trafficking scene in South Africa’s jurisdiction,
it is submitted that the inclusion of the further prescribed method of bribing a victim to consent
to being trafficked, can be justified. It must be noted that a definition of exploitation, then, is of
immense importance as it is the difference between whether the conduct would constitute an
offence or not, consent being irrelevant. There seems to be a fine line between a commercial
employment transaction and an offence of trafficking. It must further be borne in mind that in
order to raise consent as a defence, such consent would need to be present at all times during
the different phases of the trafficking process. In reality, it is highly unlikely that consent will
remain through all phases of the trafficking process. Consent might exist up and until a point
where a victim no longer wishes to be in the employ of the trafficker and is then refused to leave
by subjecting the victim to assault, lock-up and confiscation of travel documents. According to
the International Labour Organisation (“ILO”) the right to free choice of employment is
“inalienable” and would refusal to leave the employ by an employer constitute forced labour and
has been noted as a breach of the Convention that would now, under the new trafficking
definition, also be a breach of the Palermo Protocol. 384 If consent were then lost at that point,
the prior conduct, to which consent might have been given, would also constitute trafficking of
that victim. It is submitted that the wide definitions that constitute the trafficking crime presents
a risk of abuse of this definition. Consider a scenario where a South African individual consents
to being a prostitute in Mozambique. She develops sexual relations with her employer. Upon
the romantic relationship turning sour, she wishes to return to South Africa and does so without
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being prohibited. She then lodges a charge of trafficking against her employer. Due to the fact
that she was transported there and received a benefit in the forms of a salary and perhaps even
accommodation and meals the first two elements of trafficking exist. The exploitation element
would be present as prostitution is an offence under South African law and would fall under the
category of sexual exploitation. 385 It is submitted that the international society does not expect
prosecution of trafficking where consent is clearly present.
It is therefore submitted that as the definition reads currently, it causes confusion due to the
similarity of sub-paragraph (i) and (j) and eliminates the right of victim consent in certain
scenarios where it should not. The fact that the wording “aimed at either the person or an
immediate family member of that person or any other person in close relationship to that person”
is included in the definition, determines that there is no need for inclusion of both sub-paragraph
(i) and (j).386 As such, it is submitted that, at a minimum, these two sub-paragraphs are to be
combined to read:
(i)

the direct or indirect giving or receiving of payments, compensation, rewards,
benefits or any other advantage, including the direct or indirect giving or
receiving of any such advantage to obtain the consent of a person having
control or authority over another person;

Such combination would decrease the confusion and superfluous nature of having both these
sub-paragraphs. However, as it is unnecessary it would be best to remove the surplus provision
and not lengthen the definition more than necessary.387 So doing, the consent dilemma would
also be dealt with.
A further concern in respect of the section 4(1) definition is the fact that the methods are only
prohibited in so far as they are “aimed at either the person or an immediate family member of
that person or any other person in close relationship to that person”. This is not as prescribed
in the protocol’s definition and, as such, applies to a narrowed scope of events of trafficking
nature. The Palermo Protocol definition does not prohibit the methods only when it is applied
against 1) the person to be trafficked, or 2) a person in a close relationship to that person. In
reference to obtaining consent of a person in order to facilitate the trafficking of another person,
the Protocol refers to a “person having control over another” 388. The Protocol requires that a
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relationship will be established if any form of “control” is present whereas the Trafficking Act
requires a “close relationship”. The Trafficking Act does not define what would constitute a “close
relationship”. An interpretation based on its ordinary meaning, indicates that it would constitute
a relationship “on affectionate or intimate terms”.389 The Oxford dictionary refers to a relationship
between immediate family, typically a parent or sibling. 390 It is clear that this type of relationship
represents a much narrower scope of relationships than provided for under the Palermo Protocol
whereby only control is required to provide that the relationship can be subject to abuse. The
South African Act has narrowed the scope of affected relationships significantly. Arguably, an
employer – employee relationship will not per se be considered a “close relationship” and, as
such, might be excluded from the ambit of this definition. A further serious concern is that the
giving and or receiving of benefits to state officials, such as police officers, immigration officials
or hospital staff, would likewise not be included under the ambit of this provision. This is a grave
concern. The United States Department of State 2018 Trafficking in Persons report mentions
the involvement of officials in the trafficking of persons and lack of prosecution of these officials
in South Africa as one of the reasons why South Africa was downgraded to the Tier 2 Watch
List form the prior Tier 2 grading.391 A further significant relationship that might be excluded is
that of an educator with a student. Consequently, the Trafficking Act limits the ambit of the crime
by only referring to limited specific and “close relationships” and not providing for any
relationships in which control over a person exists. As such, it does not meet the requirements
of the Palermo Protocol definition. This is a material shortfall and must be remedied.

5.2.2.2.4. Application to children
One of the major requirements of the Palermo Protocol is that the method element is not to be
required as an element of the trafficking crime where the victim is a child. 392 In other words, a
crime of trafficking in persons would have taken place if a prohibited action has been effected
against a child for the purposes of exploitation. The Trafficking Act’s definition of “child” echoes
the Protocol’s definition, both defining a child as “a person under the age of 18 years”.393 The
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Protocol removes the application of the prohibited method requirement by article 3(c) of the
Protocol which reads:
“(c) The recruitment, transportation, transfer, harbouring or receipt of a child for the
purpose of exploitation shall be considered “trafficking in persons” even if this does not
involve any of the means set forth in subparagraph (a) of this article;”394
The Trafficking Act fails to provide similarly. What the South African Act does provide for, is a
further crime which pertains to children. Section 4(2) of the act provides as follows:
(2) Any person who—
(a)

adopts a child, facilitated or secured through legal or illegal means; or

(b)

concludes a forced marriage with another person,

within or across the borders of the Republic, for the purpose of the exploitation of that
child or other person in any form or manner, is guilty of an offence.”
Section 4(2) therefore sets certain prohibited acts (adopting of a child, conclusion of a forced
marriage with any person) for the purpose of exploitation “in any form or manner” subject to
criminalisation without requiring that these acts be achieved by use of any specific method. This
section is a victory and a failure. It is a victory in so far as it removes the prohibited means
element in respect of forced marriages of any person, major and minor. However, it is a failure
in that it is insufficient to meet the Palermo Protocol requirement in respect of children. In respect
of cases where children are the victims of trafficking, the Palermo Protocol requires that all the
prohibited trafficking actions (recruitment, transportation, transfer, harbour and receipt), for
exploitation purposes, be criminalised irrespective of the means used to achieve such action.395
In stark contrast, the Trafficking Act sets only the adoption and conclusion of a forced marriage
with a child subject to criminalisation. Troublingly, this is a much narrower scope of criminalised
acts. The Trafficking Act appears to address this further in section 11 that deals with the liability
of persons for trafficking offences. Section 11(1)(a) determines that it is not a defence to a
charge of trafficking that a child victim or any person having control or authority over the child
victim consented to the exploitation or the prohibited action or that the exploitation did not
actually occur “even if none of the means referred to in section 4(1)(a) to (j) have been used”.
Section 11(1)(a) therefore clarifies that the consent of a child victim would not be an allowable
defence even if none of the prohibited means have been used. Seemingly, this provision would
render a conviction possible where none of the prohibited means have been employed against
a child victim. However, the prohibited means element is still not removed as an element of the
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trafficking crime, as is internationally required. As such, the prosecution will still first have the
onus to prove this element before the defence would be required to explain its defence. Section
11 also only deals with cases where the defence is one of consent. If a different defence, such
as coercion or mental incapacity be presented, the section 11(1)(a) waiver of the prohibited
means element would not come into application. Perhaps by including the fact of “being a child”
as a position of vulnerability under the “abuse of vulnerability” definition, the legislature seeks to
also address this matter. However, this is not sufficient to meet the transnational standard as it
still requires proof that the prohibited mean of abusing vulnerability was utilised in facilitating the
trafficking process. In their discussion in respect of the interim trafficking provisions under the
Children’s Act, Kruger and Oosthuizen refer to the lack of the Children’s Act to waive the
prohibited means element in respect of child trafficking victims. 396 The Children’s Act provides
that the a child will be trafficked if the prohibited action is effected by "any means, including the
use of threat, force or other forms of coercion, abduction, fraud, deception" for the purpose of
exploitation.397 Kruger and Oosthuizen refer to two ways of interpreting “any means”. The one
interpretation would be that “any means” does not require a specific mean to be used in the
trafficking process. This would have rendered the Children’s Act definition compliant with the
Palermo Protocol. The second interpretation, as supported by Kassan, entails that “any means”
do, in fact, require one of the specified means to be present. The second interpretation would,
correspondingly, not collaborate with the Palermo Protocol. What is disconcerting is that the
provisions of the Children’s Act have been repealed by the Trafficking Act, but no provision, safe
for section 4(2) and section 11(1)(a), is made to address the waiver of the means element in
cases of trafficking where a child is the victim.398 The reference therefore to “any means” which,
at least, had a possibility of being aligned with the Protocol, no longer exists. If the first
interpretation that Kruger and Oosthuizen refer to be accepted, the means element was waived
for all acts of trafficking under the Children’s Act trafficking definition, complying with its
international obligations. However, by not providing for such waiver under the Trafficking Act,
the acts for which the means element is waived under the new legislation (adoption and forced
marriages) are less than under the Children’s Act, provided interpretation one is accepted. If
Kassan’s alternative interpretation be adopted, neither the Children’s Act nor the Trafficking Act
definition adheres to the international requirement. Besides for not complying with the
international obligations, this lack is further criticised for the heavier evidentiary onus it brings
about.399 Due to the negligence to remove the means element as a required element for the
trafficking of children, the Trafficking Act does not meet the international obligation and should
this lack be remedied as a matter of urgency.
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5.2.2.3.

Exploitation

The South African definition of trafficking in persons provides that any prohibited action effected
by a prohibited method performed “for the purpose of any form or manner of exploitation” 400 will
satisfy the elements of the crime of trafficking in persons. As such, the South African crime
definition provides for a broad interpretation and inclusion of all forms of exploitation, as is
required by the Protocol. The Trafficking Act definition of exploitation further includes all the
minimum forms of exploitation contained by the Palermo Protocol’s definition of exploitation.
Further to the Palermo Protocol provisions, the South African list adds exploitation in the form
of child labour as defined in section 1 of the Children’s Act and removal of body parts or the
involuntary impregnation of a female person for the purpose of selling the resulting baby. The
list extends the ambit of “exploitation” for the purpose of trafficking beyond that of a sexual
nature. The interim South African trafficking legislation predominantly focused on the
criminalising of trafficking where individuals were exploited sexually or where victims were
children. 401 The inclusion of specific reference to forced labour and child labour will bring a
number of exploitive acts under the ambit of the trafficking offence. The list is also not exhaustive
and therefore complies with the Palermo Protocol. 402
As mentioned above, the definition of exploitation is of particular importance as it is
determinative of whether an offence will amount to trafficking in persons or not. 403 The Palermo
Protocol does not define any of the forms of exploitation listed in its definition of exploitation.
However, the Model Law suggests definitions for the Protocol’s included forms and other
potential forms of exploitations.404 The Model Law provides definitions for exploitation in the form
of debt bondage, exploitation of prostitution of others, forced labour or services, forced or servile
marriages, practices similar to slavery, prostitution, serfdom, servitude, sexual exploitation and
slavery. South Africa likewise defines many of these concepts with most of them being similar
to the Model Law definitions or the examples the law provides. Debt bondage resembles the
Australian Criminal Code Act definition. Instead of exploitation of prostitution of others, the
Trafficking Act provides a definition for sexual exploitation based on the offender forcing the
victim to commit a sexual offence. It is important to note that the South African Act determines
that sexual exploitation could only have taken place where the sexual act amounts to the
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commission of an already criminalised sexual offence. 405 The Act also does not provide a
definition for prostitution. By reason of being a sexual offence under existing South African law,
it is included under the ambit of sexual exploitation and no need exists to separately define the
term. Pharoah criticises the wideness of the definition of exploitation in that sexual abuse of a
student by a teacher would also be seen as trafficking under this definition. Pharoah foresees
problems with the practical application of such a wide definition with certain limits.406 The South
African definition of forced labour seems more definite than that of the Model Law. Whereas the
Model Law refers to the infliction or threat of a “penalty” to extract the services of a person, the
Trafficking Act broadens the scope by providing that “threats or perceived threats of harm, the
use of force, intimidation or other forms of coercion, or physical restraint to that person or
another person” to extract labour services from a person will also amount to forced labour.
Although seemingly a duplication of certain methods, the inclusions can do no harm. 407
However, it again elongates the trafficking definition. A question arises as to the limits of forced
begging under this broad definition. Forced begging would fall under the ambit of forced labour
and, as such, is criminalised. If the Palermo Protocol requirement be adopted that waives the
element of use of a prohibited method in respect of child victim, a parent that takes his or her
child from their house to a busy intersection in order to beg in assistance to the parent or for
money that will be given to the parent, this would amount to exploitation and, therefore,
trafficking of such child. The difference between this scenario and a scenario in which a parent
merely takes a child with whilst the parent is begging in order not to leave the minor alone at
home becomes obscure. As such, clarifying this position would be wise. The South African
definition of forced marriage also provides for a broader scope of application than the Model
Law definition in that it includes involuntary marriage of both men and women. The Model Law
definition relates solely to marriages in which women or children are the forced party. The Model
Law, however, comments that states have the freedom to provide otherwise. South Africa has
rightly extended this definition to provide for any possible scenario. The definitions for servitude
and slavery are materially similar. The South African Act has no separate definition for serfdom,
but such practice would fall under the terms of slavery and servitude as defined. The Trafficking
Act also does not provide separately for practices similar to slavery as such would also be
included under the provided definitions. By providing these definitions in broad terms, South
Africa provides for a wide array of exploitative purposes that amounts to an extension of the pre-
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Trafficking Act position in which only exploitation of children and sexual exploitation were
criminalised. South Africa thus satisfies the international requirement in respect of this element.

5.2.2.4.

Criminalisation of ancillary crimes

The Trafficking Act criminalises the attempt to participate in trafficking, the incitement,
instigation, command, directing, aiding, promotion, advising, recruitment, encouraging or
procuring of any other person and the conspiring to commit the trafficking offence. The
international requirement to criminalise the attempt, participation and directing of others to
commit trafficking is met. The Palermo Protocol also requires criminalisation of the organising
of other persons to commit trafficking. 408 The Trafficking Act includes a range of different forms
of incitement such as instigating, commanding or directing, but does not include organising in
this list. It could be argued that the term directing would cover organising as well. However,
Mollema mentions that the exact meaning of organising and directing is not the same. She
suggests it might be prudent to include organising in this broad list, especially taking into
consideration that acts of trafficking regularly form part of organised criminal activity and bearing
in mind that the Palermo Protocol is supplementary to the Convention in combating organised
crime. 409 The Riotous Assemblies Act 17 of 1956 (“Riotous Assemblies Act”) sufficiently
criminalise these acts. As such, they are redundant. However, providing for all trafficking matters
and crimes in a single document is beneficial in assisting prosecution.

5.2.2.5.

Conclusion

South Africa satisfies the international obligation to promulgate legislation that criminalises the
trafficking of persons as defined in the Palermo Protocol by having promulgated the Trafficking
Act. The definition that the Trafficking Act provides is broader than the Palermo Protocol
definition in many aspects, thereby providing for a wider array of prosecutable crimes. Both the
prohibited actions and methods are widely defined, barring all the required Protocol elements
and more. The exploitation element is correctly expanded to provide for more than merely the
exploitation of children and sexual exploitation. It further provides for forced marriages to be
seen as exploitation, which, in the South African cultural context, is a welcome and necessary
inclusion. The Trafficking Act’s criminalisation falls short in that it does not provide for the nonapplication or waiver of the prohibited means in respect of trafficking of children. So doing it is
in stark contrast with its international obligation and unnecessarily loads the evidentiary burden
in prosecution of such cases. It is further suggested that limitations in respect of certain parts of
the definition is necessary to ensure the definition is not overly broad, including acts that are not
intended to be trafficking in persons, and renders its practical application problematic. South
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Africa further criminalises any involvement in the commission of trafficking, as is internationally
required.

5.2.3.

The obligation to prevent trafficking in persons and cooperate with other
states

Chapter III of the Palermo Protocol imputes the obligation to prevent trafficking as well as to
provide for provisions in a state’s legal framework for cooperation with other states in the
prevention of trafficking. Prevention of the crime of trafficking cannot be reached only by legal
measures.410 The root causes of the problem must also be addressed. 411 However, South Africa
is internationally required to prohibit and sanction certain ancillary and related offences in order
to prevent the phenomenon of the crime. In this regard, South Africa criminalises a range of
additional crimes in adhering to this requirement.
Debt bondage, the possession, destruction, confiscation, concealment of or tampering with
documents, the use of services of victims of trafficking, conduct facilitating and any involvement
in the commission of trafficking in persons are also crimes created under the Trafficking Act.
The requirements of the Protocol are matched by the South African provisions, however, South
Africa also expand on the Protocol’s expected crimes by providing for more offences. The
offences created by the Trafficking Act in order to fulfil the obligation to cooperate with member
states are discussed below in order to establish their sufficiency.

5.2.3.1.

Section 4(2) of the Trafficking Act

Section 4(2) further criminalises the adoption of a child and the conclusion of a forced marriage
with a person within the borders of South Africa for the purpose of exploitation of that child or
person. The scope of this crime is limited to the commission of such acts within the borders of
the South African Republic whereas the crime of trafficking can take place trans-nationally and
still be prosecuted in South Africa. 412 The South African Act specifies these acts as distinct
crimes, separating them from the ambit of trafficking in persons defined in section 4(1) of the

410

Mollema Combating Human Trafficking in South Africa 500.

411

Mollema Combating Human Trafficking in South Africa 500. Mollema criticises the Trafficking in

Persons Bill for not elaborating on the root causes and specific cultural nuances of trafficking in the South
African jurisdiction. The Trafficking Act also fails to include this contextualisation.
412

Section 12 of the Trafficking Act provides that South African courts have extra-territorial jurisdiction to

prosecute cases of trafficking that took place outside of the South African borders where the suspect is a
South African citizen, is ordinarily resident in South Africa, the victim is a South African citizen or is
ordinarily resident in South Africa, the suspect is present in South African territory and the person has not
or will not be extradited to South Africa or the person is a juristic person or partnership registered in terms
of South African law.

106

Sensitivity: Internal

Stellenbosch University https://scholar.sun.ac.za

Trafficking Act. It would appear this is done in order to remove the prohibited means requirement
in respect of these offences. The criminalisation clause stipulates that these acts “in any form
or manner” will be an offence. In so far as South Africa is obliged and has the mandate to prevent
and combat forms of trafficking prevalent in its jurisdiction, it meets this requirement by such
criminalisation. This provision prevents the manipulation of certain cultural practices such as
ukuthwala and lobola that have been abused in the South African context.413 The prevalence of
these in the South African jurisdiction required that the legislation address them separately. The
inclusion of these crimes as separate, emphasised offences ensure that they, in their corrupted
invalid form, shall not suffice as defence to a charge of trafficking in persons.
South Africa, therefore, satisfies the international requirement to criminalise trafficking and
related contextual crimes in prevention of the crime.

5.2.3.2.

Obligation on commercial carriers

Article 11(3) of the Palermo Protocol requires party states to provide an obligation on
commercial carriers to ensure all passengers are in possession of travel documentation
necessary for entry into the destination country. Article 11(4) of the Protocol also requires
sanctions for non-compliance with this obligation by commercial carriers. South Africa has
promulgated section 9 of the Trafficking Act, which provides that it is an offence for a carrier of
passengers to transport a person that it knows or should reasonably have known is a victim of
trafficking.414 This section further provides that if a carrier suspects that one of its passengers is
a victim of trafficking the carrier is required to report this fact to the police for investigation. 415
Failing to do so will be an offence. 416 Heavy sanctions in terms imprisonment, fines as well as
for the costs of repatriation, accommodation and care of victims of trafficking are imposed upon
the carrier for the abovementioned two offences.417 It is clear that the Trafficking Act provisions
do not align with the Protocol’s requirement that carriers are to ensure that passengers possess
travel documentation. The 2010 Trafficking Bill dealt with the liability of carriers in clause 9 of
the Bill. The specific criminalisation clause read as follows:

413

Refer to the discussion of these cultural practices in 4.2.4, 4.3.2 and 4.3.3 above.

414

Section 9(1) of the Trafficking Act.

415

Section 9(2) of the Trafficking Act.

416

Section 9(3) of the Trafficking Act.

417

Section 9(4) of the Trafficking Act. Section 9(4) provides that “a carrier is liable to pay the expenses

incurred or reasonably expected to be incurred in connection with the care, accommodation, transportation
and repatriation or return of the victim to his or her country of origin or country or place from where he or
she was trafficked, if the court finds, on a balance of probabilities, that the carrier has knowingly transported
a victim of trafficking or ought reasonably to have known or suspected that it was transporting a victim of
trafficking.”
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“9. (1) A carrier who brings a victim of trafficking into or removes a victim of trafficking
from the Republic knowing that the victim of trafficking does not have a passport and,
where applicable, a valid visa required for lawful entry into or departure from the
Republic, is guilty of an offence and is liable on conviction to a fine not exceeding R1
million or to imprisonment for a period not exceeding five years.”
The above provision has the effect of requiring carriers to ensure that passengers have a
passport and a valid visa, where these are required for entry into or from South Africa. However,
this provision was not retained in the Trafficking Act. Instead, the different and less burdensome
offence of transporting a person when the carrier knows or reasonably ought to have known that
such person is a trafficking victim is criminalised by the new Act. The liability that a member
state is to place on commercial carriers as required by the Palermo Protocol is not provided for
in the Trafficking Act. The Model Law as well as the interpretative notes to the Palermo Protocol
advise that it is not a requirement to include the requisite liability of commercial carriers in the
trafficking legislation, or any part of the criminal law of the state. 418 Both documents state that
legislative measures are but one way to impute the liability. “Other appropriate measures” can
be used as well.419 In the South African context section 35 of the Immigration Act read with the
regulations to that Act, requires owners of conveyances to provide certain information in respect
of their passengers to the Director-General of the Department of Home Affairs. Conveyance is
defined broadly as “any ship, boat, aircraft or vehicle, or any other means of transport.”420 This
matches the similarly broad definition of “carrier” in the Trafficking Act.421 To be noted is that
both these definitions are broader than the term “commercial carrier” used in the Palermo
Protocol. This expansion extends the obligation to all transporters of individuals, including nonowners of the form of transport. Kruger commends this expansion as it brings all natural and
juristic providers of transport under the ambit of this obligation. 422 However, the nature of the
obligation under the Immigration Act does not seem to match the Palermo Protocol requirement.
The information to be reported under section 35 of the Immigration Act includes the travel
document type used by the passenger. The conveyance will be required to ascertain what
document type the passenger is travelling with. However, this obligation cannot be said to
equate with the obligation to ensure the possession of travel documentation by the passenger.
In order for South Africa to fully comply with the requirement to hold commercial carriers liable
in accordance with article 11(4) of the Palermo Protocol, it is advised that South Africa add this
duty either to the regulations to the Immigration Act or, more ideally, to section 9 of the

418

Article 17 of the Model Law 39-40; UNODC Travaux Préparatoires para 79.

419

Article 11(2) of the Palermo Protocol.

420

Section 1 of the Immigration Act.

421

The definition of carrier as provided for in section 1 of the Trafficking Act is: ‘‘‘carrier’’ includes a person

who is the owner or employee of the owner, an agent, an operator, a lessor, a driver, a charterer or a
master, of any means of transport’.
422

Kruger Combating Human Trafficking 573.
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Trafficking Act. By providing the latter, South Africa acknowledges that it is important to
determine the liability of commercial carriers that convey victims to ports of interest and
addresses the potential collusion between traffickers and carriers.423 This can be achieved by
adding a provision to section 9 that could read:
9(1) A carrier who transports a person within or across the borders of the Republic, must
verify that such person is in possession of the identity and/or travel documentation
required to enter or depart from the Republic of South Africa and any transit countries.424

5.2.3.3.

Cooperation with other states

The Palermo Protocol (part III: articles 9 to 13) calls upon states to provide for cooperation
between member states in the combat and prevention of trafficking in persons.425 The Protocol
does not require that all of these aspects be addressed in the state’s anti-trafficking legislation
as long as it is provided for somewhere in the member state’s law. Section 37 of the Trafficking
Act provides for international cooperation and entails that the president has the power to
conclude, amend and revoke international agreements with foreign states regarding any matters
that pertains to trafficking in persons. The scope and aims of article 9 of the Protocol are thus
provided for. The Trafficking Act does, however, not specify what types of cooperation between
states is envisioned. 426 It is suggested that referring to the cooperation as required in the
Protocol in the trafficking context would be most effective and most prudent in ensuring accurate
prosecution. The requirements of article 12 of the Protocol are met by the prohibition against
falsifying or abuse of identity documents under the Identification Act 68 of 1997, as amended
(“Identification Act”).427 The Immigration Act 13 of 2002 (“Immigration Act”) further prohibit the
fabrication, falsification, misuse or illegal possession of visa’s, residency permits, certificates,
passports or other travel documentation. 428 The provisions of the Identification Act and
Immigration Act are comprehensive in respect of the provisions of the Palermo Protocol that
pertains to documentation. South Africa satisfies its international requirements in respect of the
unlawful handling of travel or identity documents in respect of these. Section 38 of the Trafficking
Act determines that the Director-General: Home Affairs is required to verify the legitimacy and
validity of identification or travel documents that appears to be issued by the South African
Department of Home Affairs, upon the request of a ratifying member state and within a
reasonable time. This serves as South Africa’s adherence to article 13 of the Palermo Protocol.
423

SA Law Reform Commission Project 131 Trafficking in Persons Report 38.

424

See the discussion of article 17 of the Model Law and consequent examples at Model Law 40.

425

See discussion of these provisions at 2.1.2.2.3.
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Mollema Combating Human Trafficking in South Africa 565.

427

Sections 18, 19 and 21 of the Identification Act 68 of 1997, as amended (“Identification Act”). The latest

amendments to the Identification Act were brought about by Act 28 of 2000.
428

Sections 28, 38, 42, 49 and 50 of the Immigration Act 4 of 2004.
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What seem to be missing from the South African legal structure are provisions requiring the
training of state officials specific to the prevention and prosecution of trafficking (as required by
article 9) and provisions providing for the information exchange between member states (article
10 of the Protocol). It is submitted that the information exchange will not be prohibited from
taking place merely under the Palermo Protocol. However, to improve the ease and to regulate
the process of obtaining such information, the conclusion of international agreements should be
mandated. It is also advisable that provision for training of the relevant officials, such as law
enforcement and immigration officials, must be made in the Trafficking Act. It is clear from the
2018 United States Department of State report regarding the status of trafficking in persons in
South Africa, that the training efforts made thus far are inadequate. 429 In light of the need to
provide one cohesive document that addresses all trafficking-related matters, it is submitted that
it is advisable to provide for provisions that authorise the exchange of information, training of
officials, border control requirements, and criminalisation of unlawful handling of travel and
identification documents in the specific context of trafficking.

5.2.4.

The obligation to protect and assist victims

South Africa is required to protect and assist both foreign and national victims of trafficking in
persons. The primacy of human rights as one of the fundamental points of departure for the
prevention and combat of the trafficking offence, should inform each state’s approach to this
obligation.430 Although the Model Law sets the provisions of victim protection as optional for
inclusion in the legislation adopted to criminalise trafficking in persons, the Palermo Protocol is
clear that this is an unconditional obligation that party states cannot neglect. 431 The Trafficking
Act thoroughly deals with this obligation in chapters 3 to 7 and certain provisions of chapter 8.
Chapter 3 provides protective measures to foreign victims in respect of the investigation and
prosecution of the trafficking crime. Sections 15 and 16 of this chapter provide that a recovery
and reflection period be afforded to victims similar to many other countries.432 These protective
rights are, however, subject to the cooperation of the person in the investigation and prosecution
of the alleged offender. Sections 15 and 16 both contain requirements of assistance in order for
a foreign witness or victim to be issued with a visitor’s visa. Section 15 provides that a foreign
person, of whom the National Police Commissioner has confirmed in writing is able to assist in
429

The

United

States

Department

of

State

2018

Trafficking

in

Persons

report

<https://www.state.gov/j/tip/rls/tiprpt/countries/2018/282748.htm> (accessed 30 November 2018).
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N Pillay “Human Rights based approach to trafficking” 29 November 2011; Article 14 of the Palermo

Protocol; MS Mcanyana The Legal Framework Regulating the Protection and Assistance of Victims of
Trafficking: A South African Perspective LLM UP (2016) 8.
431

Mcanyana The Legal Framework Regulating the Protection and Assistance of Victims of Trafficking 8.

Article 6 of the Palermo Protocol determines that this obligation is peremptory by the words “shall ensure”.
432

Kruger Combating Human Trafficking 372. Germany, Belgium, Norway, Canada, Netherlands, Italy,

United States of America and Spain are mentioned in Kruger’s study.
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a police investigation of trafficking, may be granted a visitor’s visa. Failing such assistance, the
person may be repatriated. Admittedly, this provision is an extension of the Protocol’s
requirements in that it affords a measure of protection to witnesses that are not trafficking
victims. Section 16 provides a similar protective right to foreign victims, who, firstly, are present
in South Africa and secondly, have agreed to cooperate in the investigation and prosecution of
the offence. The visitor’s visa can be withdrawn upon the request of the National Director of the
South African Police Service as well as by the National Director of Public Prosecutions. As such,
the victim’s cooperation in the investigation and prosecution is the foundation for this protection
measure. Although, neither the Palermo Protocol nor the Convention determine that requiring
witness cooperation as prerequisite to the protection and assistance of such witness, albeit a
victim, is not allowed, Kruger argues that it is against international human rights approaches.433
The Model Law unambiguously confirm that it is not an obligation upon member states, but
mentions that providing a reflection period aside from any obligation upon witnesses to
cooperate with officials, assist states in meeting their international obligation to protect and
assist victims.434 It is further submitted that investigation and prosecution is more effective if the
witness remains present in the country and receives access to care and assistance as early as
possible.435 Chapter 4 regulates the identification and protection of victims, generally. Further
than what is explicitly required by the Protocol, this chapter creates a legal duty to report
suspected or known trafficking incidences in respect of children and adult victims. 436 It also
provides for the safe-keeping, provision of medical services to foreigners with reference to
section 27 of the Constitution.437 So doing, the requirements of article 6(3) of the Protocol which
merely require member states to consider implementing measures to provide for the physical
and psychological recovery of victims are exceeded. Section 22 of the Act provides that the
prosecutor may, in deciding whether or not to prosecute a victim of trafficking for a crime that
stemmed forth as a direct result of being a victim of trafficking, take into consideration that the
crime is a direct result of the trafficking to which the victim was subjected to. As the Palermo
Protocol does not address this matter directly, it is not a breach of the Protocol’s requirements.
However, such an approach is greatly criticised as a failure to uphold the binding international
or regional human rights instruments.438 As mentioned above, many writers are of the certain
opinion that affording victims legal protection against prosecution for crimes that stem forth
directly out of their disposition as trafficking victim, remains an international requirement under
other human rights and victim protection instruments to which the protocol and Convention are
supplementary. The accreditation of organisations that will provide services to trafficking victims
433

Kruger Combating Human Trafficking 371; Office of the United Nations High Commissioner for Human

Rights Annual Report (2002) 48; Model Law 56.
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Model Law 59.
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UNODC Toolkit (2008) 175; Kruger Combating Human Trafficking 371.
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Sections 18 and 19 of the Trafficking Act.
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Kruger Combating Human Trafficking 369; Foundation Against Trafficking in Women et al. (2001) 3-5.
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are dealt with in Chapter 5. This is a further expansion on the Protocol’s requirements. In
fulfilment of article 6(6) of the Palermo Protocol, chapter 6 of the Trafficking Act provides that
victims are to be compensated in certain circumstances for damages suffered. Chapter 7 deals
with the safe repatriation of victims, in line with article 8 of the Palermo Protocol. Section 36 of
chapter 8 protects the child victim in cases where his or her parents played a role in the
trafficking process. Together, sections 36, 18 and 28 meet the minimum requirement of article
6(4) of the Palermo Protocol providing for special needs of victims especially those that are
children. As such, it is submitted that South Africa has exceeded the minimum standards of the
Protocol in providing for victim protection and assistance measures within the Trafficking Act.
Considering that neither the Palermo Protocol, nor the Convention, adequately seeks to address
this matter, other international obligations exist in this regard and are to be maintained. In this
regard, South Africa is criticised for subjecting its victim protection provisions to the victim’s
willingness or capacity to cooperate with law enforcement and prosecutors. In summary, South
Africa complies with the minimum standard set out in the Palermo Protocol by providing for the
protection of victims’ physical safety, 439protection of privacy and identity,440 possible protection
against prosecution, detention and summary deportation 441 and victim compensation.442 This
framework is adequate in meeting the international requirements. However, as all of these
provisions have not yet come into effect, South Africa is being significantly criticised. Sections
15, 16 and 31(2)(b)(ii) of the Act have not yet come into effect. The United States of America
has presented this as one of the compelling reasons to have downgraded South Africa to the
Tier 2 Watch list in its 2018 annual report.443 Until South Africa put these provisions into effect,
it falls short of its international obligations.

5.2.5.

Adequate sanctions

In order to adequately prevent and combat crime, one must deter participation therein with
“effective, proportionate and dissuasive” sanctions. 444 Apart from criminalising the required
conduct, South Africa must also ensure that adequate penalties are prescribed for the
commission of trafficking and trafficking-related offences. The Convention provides that the
international obligation will be met if the sanctions take the gravity of the offence and the need
to deter further commissions of such offences into account. 445 The Palermo Protocol does not
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provide specific guidelines in respect of sentencing of trafficking offences. 446 However, article
2(b) of the Convention stipulates that the penalty for serious crimes shall be at least four years
of deprivation of liberty or a more serious penalty. 447 In the context of sentencing, the Model
Law views trafficking in persons as a “serious crime” that warrants punishment as referred to in
in section 2(b) of the Convention.448 The South African prescribed punishments should therefore
reflect the view that the crime is serious. The Trafficking Act provides for penalties that consist
of a fine, imprisonment or both. 449 Section 13 of the act provides different penalties for the
various crimes established under the Trafficking Act. Five different provisions are provided. The
relevance and adequacy of these sanctions in meeting the requirement to punish trafficking will
be considered. Section 14 of the act further provides the factors that are to be considered in
deciding upon an appropriate penalty.
South African law provides that in any sentencing proceedings the trial court has the discretion
to impose sentence and must take the three factors, known as the “triad of Zinn” into
consideration. These factors are the interest of the community, the seriousness of the crime and
the circumstances of the accused are to be taken into consideration. 450 These factors will be
taken into account in sentencing convicted traffickers.
Section 13(a) determines that a person convicted of trafficking in persons is, subject to section
51 of the Criminal Law Amendment Act 105 of 1977 (“Criminal Law Amendment Act”), liable to
pay a fine not exceeding R100 million rand or imprisonment or imprisonment without the option
of a fine or both. The provision provides that the imprisonment can include a life sentence. 451
Section 13(b) provides that persons found guilty of the offence created by section 4(2), being
the adoption of a child for exploitative purposes or the conclusion of a forced marriage, shall
likewise be liable to a fine not exceeding R100 million or imprisonment, including life
imprisonment, or imprisonment without the option of a fine or both. Section 13(c) provides
sentences of a fine or imprisonment of fifteen years or both in cases of conviction for an offence
referred to in section 5, 7 and 23 of the Trafficking Act. As such debt bondage, using the services
of a trafficking victim as well as allowing unauthorised access to or disclosing any information in
446

The preamble to the Palermo Protocol does, however, indicate that the protocol is an instrument that

supplements the Convention in punishment of trafficking in persons. As such, it is submitted that the
protocol does, in fact, mandate and, even, obligates party states to prescribe punishment for the crimes it
creates to prevent, suppress and combat trafficking in persons.
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respect of a victim or suspected victim of trafficking is subject to a maximum of fifteen years
imprisonment. Section 13(d) provides that a fine, imprisonment up to ten years or both can be
imposed upon a person convicted of an offence referred to in section 6 or 8(1) of the Trafficking
Act. These provisions criminalise the possession, destruction, confiscation, concealment of or
tampering with documents (section 6) and certain conduct facilitating trafficking (section 8(1)).
The final provision of section 13, provides for liability for a fine, five years maximum
imprisonment or both where a person has been convicted of the trafficking-related offences
under sections 8(3), 9, 18(9) or 19(13) of the Trafficking Act.452
Minimum sentences are specified for certain crimes by way of section 51 of the Criminal Law
Amendment Act. By subjecting section 13(a) to section 51, the legislature sets a minimum
sentence for commission of the main offence of trafficking in persons as provided for in section
4(1) of the Trafficking Act. Section 51(2) determines that a person convicted of an offence
included in part II of schedule 2 to the Criminal Law Amendment Act shall be sentenced in the
following manner:
“(2) Notwithstanding any other law but subject to subsections (3) and (6). a regional
court or a High Court shall—
(a)

if it has convicted a person of an offence referred to in Part II of Schedule 2,
sentence the person in the case of—

(i)

a first offender, to imprisonment for a period not less than 15 years:

(ii)

a second offender of any such offence, to imprisonment for a period not less
than 20 years; and

(iii)

a third or subsequent offender of any such offence, to imprisonment for a period
not less than 25 years;”453

The wording is clearly peremptory. The Trafficking Act amends the Criminal Law Amendment
Act in order to provide that all of the offences created in section 4 of the Trafficking Act are
included in part II of schedule 2. 454 The minimum sentence for trafficking in persons under

452

Section 8(3) criminalises the failure of an electronic communications service provider to take all

reasonable steps to ensure that it does not host information that facilitates the trafficking of persons, to
report such information once discovered, to preserve any evidence and to prevent further access to the
facilitative information. Section 9 criminalises the transportation of any person where such carrier knows
or ought reasonably to have known that the person is a victim of trafficking. Section 18(9) provides that the
failure to report the trafficking or suspected trafficking of a child as an offence. Section 19(13) accordingly
provides that the failure to report the trafficking or suspected trafficking of an adult by a person that came
to know about or suspects such trafficking while conducting their normal duties.
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Section 51(2) of the Criminal Law Amendment Act 105 of 1977.
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Section 48 of the Trafficking Act amends the Criminal Law Amendment Act as is provided in the

schedule to the act. The schedule provides: ‘5. The amendment of Part II of Schedule 2 by the substitution

114

Sensitivity: Internal

Stellenbosch University https://scholar.sun.ac.za

section 4(1) as well as the offence created under section 4(2) is fifteen years of incarceration.
The penalty clauses for trafficking in persons under section 4(1) and section 4(2) appear similar.
However, section 13(b) of the Trafficking Act (providing for sentencing in respect of the section
4(2) offence) does not stipulate that it is subject to section 51 of the Criminal Law Amendment
Act as is specifically done in section 13(a) of the Trafficking Act, although the section 4(2)
offence is included in part II of schedule 2 to the Criminal Law Amendment Act. The Criminal
Law Amendment Act dictates that the minimum sentence in this regard is “notwithstanding any
other law”. The exclusion of the wording “subject to section 51 of the Criminal Law Amendment
Act” from section 13(b) of the Trafficking Act consequently does not affect that the minimum
sentence for commission of a section 4(2) offence is subject to the minimum sentence provisions
of the Criminal Law Amendment Act with all section 4 offences having been added to the
Criminal Law Amendment Act schedules. 455 The minimum sentence for a section 4(2) offence
is thus set as life imprisonment. Therefore, the minimum sentencing requirement as provided
for by the Convention of four years of deprivation of freedom, in whichever form, is met. It must
be noted that although section 51 trumps any other law, the section is subject to sub-sections 3
and 6 of that section.456 Section 51(3) provides courts with an escape option to not impose the
provided minimum sentence if it is satisfied that substantial and compelling circumstances exist
that warrant the imposition of a lesser sentence such as that the offender was a child at the time
the offence was committed.457 Recent incidences show that South African courts seem to keenly
lean on the escape clause under section 51(3) as a number of suspended sentences or
sentences that consist predominantly of fines have been noted in cases where the international
standard require deprivation of freedom. This has been criticised in the United States US 2018
Trafficking report in respect of South Africa. The United States’ outrage with the convictions in
which sentences of fines only were imposed, is clearly indicated in their downgrading of South
Africa to the Tier 2 Watch List, again.458 Although the South African prosecution has prosecuted
and penalised certain serious trafficking cases with serious penalties,459 the US trafficking report
indicate that it has happened, and, therefore, remains legally possible that similarly serious
trafficking crimes, when prosecuted, are not punished with penalties of the required gravity,

for the item ‘‘[Trafficking in persons for sexual purposes by a person contemplated in section 71(1) or (2)
of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007]’’ of the following item:
‘‘Offences provided for in section 4, 5 and 7 and involvement in these offences as provided for in section
10 of the Prevention and Combating of Trafficking in Persons Act, 2013.’’.’
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being deprivation of freedom. In this regard, the South African prosecution seems to be at fault,
perhaps due to innocent ignorance. Although it is provided that the minimum sentence
provisions of section 51 trump any other law, the escape clause under section 51(3) cannot be
applied in breach of the international penalty provisions. The US trafficking report suggests that
greater measures to train prosecution and police officials be implemented in order to curb this
discrepancy.460
The Model Law suggests that the fixing of monetary amounts in the legislative text be avoided.
South Africa has, however, opted to set specified monetary fines within the Trafficking Act. This
does not breach any international requirement and, as such, is not problematic. The set amounts
will need to be evaluated regularly to ensure they remain adequate as punishment.
Member states are also required by article 6(6) of the Palermo Protocol to ensure that their
national legislation include measures that make it possible for victims of trafficking to be
compensated for damages that they have suffered due to their trafficking. Provision for such
compensation need only be made in the domestic trafficking legislation of the state if its
legislation does not provide for such compensation to be awarded to victims otherwise. 461 South
Africa has chosen to provide this right to victims by way of section 29 of the Trafficking Act. The
South African criminal procedure law also provides that courts may award a person that suffered
damage or loss to property, including money, compensation. 462 However, the CPA right is
limited to damage suffered of corporeal nature. The Trafficking Act provision expands on this
right to compensation afforded to victims by allowing courts to provide compensation for
physical, psychological or other injury, being infected with a life-threatening disease and for loss
of income or support, in addition to the restitution granted for damage or loss to property. This
is a welcome expansion. It rightly recognises the undeniable inter-twined impact of trafficking
on the human rights of victims in material measures that, in most incidences, will exceed the
impact of any damage to property.463 The United Nations state that,
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“…keeping the best interests of the victim in the forefront of criminal justice responses
not only [supports] the victim’s human rights, but also [serves] the interests of the
criminal justice system in achieving prosecutions”.464
As the victim’s human rights are to be kept central in all human rights responses, section 29 of
the Trafficking Act is in line with what is internationally required to protect and assist victims in
terms of compensation and restitution.
It is not an international law requirement that aggravating factors be listed in the domestic
trafficking legislation of ratifying states, but the Model Law proposes an optional provision in this
regard.465 South Africa included a similar provision by way of section 14 of the Trafficking Act.
South Africa’s legal framework adequately provides for sanctioning of human trafficking
offences. However, the current application of the section 51(3) escape clause seems to
circumvent the international requirement that the sanctions imposed, or imposable, must
adequately reflect the gravity of the offence and the need to deter further offences of this nature.
It further does not always meet the minimum requirement set by the Convention that dictates
that serious offences must be punished by at least four years of deprivation of freedom or a
more serious offence. In that South African courts have imposed penalties consisting merely of
fines, the current national legislation allows the evasion of South Africa’s international
obligations and must be addressed.

5.2.6.

Extraterritorial jurisdiction

The international obligations upon states in respect of jurisdiction are regulated by the
Convention. 466 The Palermo Protocol does not add further requirements in respect of
jurisdiction. As such, South Africa is obliged to ensure its legislation provides general territorial
jurisdiction over offences of trafficking committed within its borders and that it has the necessary
extraterritorial jurisdiction to prosecute trafficking crimes committed outside of its borders by
South African nationals that are present in South African territory and not being extradited on
grounds of nationality. From article 15(4) and 16(10) of the Convention, the extraterritorial
jurisdiction that a state must establish is limited by the following two limitations:
1.

the suspected trafficker is a national of the state in whose territory such suspect is
present; and

464

United Nations Global Initiative to Fight Human Trafficking “The Vienna Forum Report: a Way Forward

to Combat Human Trafficking” (2008) 36.
465

Article 9 of the Model Law 31.

466

Article 15 of the Convention. See the discussion in 2.1.1.3.1 above.
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2.

the suspect is not being extradited by such state on the grounds of his/her nationality.

South Africa provides for its courts to have jurisdiction over trafficking offences committed
abroad by way of section 12 of the Trafficking Act. The South African jurisdiction is, however,
limited to offences that meet any of the following requirements:
“(a)

is a citizen of the Republic;

(b)

is ordinarily resident in the Republic;

(c)

has committed the offence against a citizen of the Republic or a person who is
ordinarily resident in the Republic;

(d)

is, after the commission of the offence, present in the territory of the Republic,
or in its territorial waters or on board a ship, vessel, off-shore installation, a fixed
platform or aircraft registered or required to be registered in the Republic;

(e)

is, for any reason, not extradited by the Republic or if there is no application to
extradite that person; or

(f)

is a juristic person or a partnership registered in terms of any law in the
Republic.”467

South Africa meets the requirement as set out by the Convention. South Africa broadens its
extraterritorial jurisdiction, as mandated by article 15(3) of the Convention, by not only
precluding jurisdiction beyond its borders in terms of the internationally required two limitations,
but adds further means of establishing jurisdiction and does not have a condition that any two
requirements need be present at the same time. South Africa, therefore, has the means to
exercise jurisdiction over a matter in terms of its domestic law where the suspect is a South
African citizen whether or not such suspect is present in the republic’s territory or not. South
Africa accordingly exceeds its international obligation in this respect.

5.2.7.

Confiscation and other procedures in respect of proceeds of crime

Party states’ obligation to confiscate crime proceeds and instrumentalities is imposed by article
12 of the Convention. The Palermo Protocol fails to supplement the Convention obligations with
any specific provisions of its own and, as such, the Convention minimum requirements are what
states are to adhere to. The Convention dictates that all proceeds from crime as well as
instrumentalities used in the execution of the offences are to be confiscated. Article 12(2) of the
Convention further require states to provide measures as may be necessary to secure the
identification, tracing, freezing, seizing and consequent confiscation of these items. Articles 13

467

Section 12(1) of the Trafficking Act.
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and 14 of the Convention refer to the cooperation required between states to secure crossborder confiscation of the crime proceeds or instrumentalities.
South Africa’s Trafficking Act does not include provisions on confiscation of crime proceeds or
instrumentalities of the crime. However, the Prevention of Organised Crime Act 121 of 1998
(“POCA”) contains the requisite provisions in compliance with the Convention’s dictates.468 Part
II of POCA includes provisions that ensure the confiscation of proceeds from any criminal
activities, provisions that determine the procedure in relation to confiscation orders and the
values of proceeds. As evidence of South Africa’s compliance with its international obligations,
Kruger refers to the South African case of S v Sayed and Another in which a conviction of crimes
of trafficking was obtained under the provisions of POCA.469 South Africa’s national legislation
comprehensively addresses the matter of confiscation of crime proceeds and property used in
facilitation of the crime. South Africa’s anti-trafficking legislation does not include any measure
to identify, trace, freeze or seize crime proceeds that is to be confiscated. The national legislation
also neglects to specifically refer to procedures in respect of international cooperation or
requests to confiscate property across borders. However, the provisions in respect of the latter
two matters are not peremptorily required by the Convention. The tracing and seizure provisions
are required as they may be necessary within each state’s context. The cooperative request to
confiscate is not required to be legislated or provided for in another manner. It can, therefore,
be regulated on the basis of the Convention. The absence of these provisions does not render
South Africa non-compliant in respect of the international confiscation obligation. The
comprehensive provisions on confiscation and forfeiture included in POCA render South Africa
fully compliant with the international requirements in this regard.

5.3.

Conclusion

The South African Trafficking Act criminalises all of the offences that are internationally required
of it so meeting the obligation to criminalise in accordance with article 5 of the Palermo Protocol.
Specifically, the Trafficking Act’s definition of trafficking in persons, as set out in section 4(1) of
the Trafficking Act, greatly mirrors, and even broadens, the prohibited actions and prohibited
means criminalised from that which is prescribed by the Trafficking Act. There are, however,
some grave concerns with the definition of trafficking in persons that would need to be
addressed. The greatest concern is that the Trafficking Act does not provide for the nonapplication of the prohibited means element in respect of child victims. The definition is further
sufficiently broad so as to criminalise the full scope of prohibited conduct. The Trafficking Act
468

Sections 18 to 24 of POCA regulate the confiscation of proceeds generated through crime. Sections 38

to 47 provide for preservation of property orders while sections 48 to 62 regulate asset forfeiture
proceedings.
469

Kruger Combating Human Trafficking 542. S v Sayed and Another is an unreported case with case

number: 041/2713/2008. Judgment was delivered on 18 March 2010 in the Durban Regional Court.
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further succeeds in prohibiting the required ancillary crimes including debt bondage and forced
labour. It is further submitted that the Trafficking Act contains sufficient measures to criminalise
the unlawful execution of cultural traditions such as ukuthwala or lobola. The Trafficking Act
establishes a less stringent obligation on commercial carriers than is issued by the Palermo
Protocol. Although meriting mention, this is not a difference that will render South Africa in
breach of its international requirements. Further, the sanctions implemented by South Africa,
can potentially be adequate, but by deviating from the maximum sentences in favour of
mitigating circumstances, South African courts have attracted major critique.

The

implementation of these sanctions must be considered. The Trafficking Act in conjunction with
the rest of South Africa’s legal framework provides for cooperation and extradition rights
between states which further strengthen South Africa’s prevention efforts. As such, South Africa
meets the requirement to prevent trafficking from a Palermo Protocol perspective.
The South African legislation further provides substantial measures to protect and assist victims
of trafficking as is called for by the Palermo Protocol. However, South Africa should urgently
align its immigration laws with the Trafficking Act. Practical implementation of these laws have
led to trafficking victims being extradited summarily without South Africa applying the protective
and assistive measures internationally required of it and as set out in the Trafficking Act. 470 This
position has been internationally criticised and must urgently be addressed.471
Apart from the above mentioned matters in respect of which the Trafficking Act should be
clarified for the sake of improving implementation of the Protocol as well as strengthening South
Africa’s efforts to effectively curb the trafficking phenomenon, South Africa’s legislative
framework successfully meets the international obligations of the Palermo Protocol to prevent,
combat and suppress trafficking in persons. Specifically, South Africa satisfies the obligation to
criminalise trafficking, as internationally defined by promulgation of the Trafficking Act. However,
South Africa will need to make certain amendments to its legislation in order to ensure full
compliance.

470
471

Section 15-17 of the Trafficking Act.
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<https://www.state.gov/j/tip/rls/tiprpt/countries/2018/282748.htm> (accessed 30 November 2018).
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6.

The element of mens rea as required by the Trafficking Act

Internationally, South Africa is only required to criminalise intentional acts of trafficking
committed with the specific intention to exploit victims.472 However, member states have the
judicial freedom to provide for a lower standard of mens rea should it feel it necessary to do so.
In light of the requirement to implement legislative measures to prevent and combat the
prevalence of trafficking in is jurisdiction, it is submitted that states might have to provide for
lesser forms of mens rea to ensure compliance with the substance rather than the letter of the
law.
The Trafficking Act’s required mens rea mimics the international definition:
“4. (1) Any person who delivers, recruits, transports, transfers, harbours, sells,
exchanges, leases or receives another person within or across the borders of the
Republic, by means of—
(k) a threat of harm;
(l) the threat or use of force or other forms of coercion;
(m) the abuse of vulnerability;
(n) fraud;
(o) deception;
(p) abduction;
(q) kidnapping;
(r) the abuse of power;
(s) the direct or indirect giving or receiving of payments or benefits to obtain the
consent of a person having control or authority over another person; or
(t) the direct or indirect giving or receiving of payments, compensation, rewards,
benefits or any other advantage,
aimed at either the person or an immediate family member of that person or any other
person in close relationship to that person, for the purpose of any form or manner of
exploitation, is guilty of the offence of trafficking in persons.”473
The South African definition imports a similarly high form of intent in the sense that it also
requires that the offender must commit the prohibited trafficking acts with the purpose to exploit.
In the international arena, this form of intent is described as dolus specialis, which includes the
dolus directus form of intent. It is envisaged that both dolus indirectus as well as dolus eventualis
could qualify under this prescribed intent, the intent to exploit. However, the Trafficking Act
differs from the Palermo Protocol in that the Palermo Protocol requires states to criminalise

472

Refer to the discussion under chapter 3 above.

473

Section 4(1) of the Trafficking Act. Article 3(a) of the Palermo Protocol uses the wording “for the purpose

of exploitation”.

121

Sensitivity: Internal

Stellenbosch University https://scholar.sun.ac.za

intentional conduct.474 The Trafficking Act does not succinctly specify that intention is the only
form of mens rea that will be sufficient for criminalisation of trafficking. However, whether
negligence or any other lesser form of mens rea would be capable of satisfying the required
dolus specialis is uncertain. Can a person be found to have negligently exploited another? The
question of whether negligence or lower derivative fault forms would apply must be further
investigated in the context of the South African legal framework in respect of mens rea.

6.1.

The South African legal framework

South African criminal law provides that the fault element can be met by proving either dolus
(intent) or culpa (negligence), subject to the specific requirements of the crime. 475 Negligence
will not be sufficient to satisfy the fault requirement in all instances. Dolus can consist of either
dolus directus, dolus indirectus as well as dolus eventualis. In order to establish dolus a
subjective inquiry into the state of mind of the accused will be held. 476 The accused must have
intention and knowledge of the unlawfulness of his/her actions in respect of all the other
elements of the crime. 477 With this knowledge, the accused must further accept and apply
his/her will towards the fulfilment of the acknowledged action. Negligence on the other hand
rests on the objective standard of the reasonable person.478 If the actions of the accused are
found not to conform to the objective standard of what can be expected from a reasonable
person in similar circumstances, the accused will be found to have acted negligently and, as
such, to have been at fault in cases where negligence is sufficient for liability.
The question of whether negligence is a sufficient form of fault in respect of an offence will be
determined with reference to the definition of the crime itself. In respect of common law offences,
negligence was historically only punished in cases where it resulted in the death of a person. 479
In respect of statutory crimes, our courts have accepted that negligence can constitute the

474

Article 5(1) of the Palermo Protocol states: “Each State Party shall adopt such legislative and other

measures as may be necessary to establish as criminal offences the conduct set forth in article 3 of this
Protocol, when committed intentionally.”
475

For example, murder requires dolus but has a “culpa-counterpart” in the crime of culpable homicide.

However, assault requires dolus and does not have a similar “culpa-counterpart”; S Karriem “Elevating
Culpa to Crime” (2015) 9 DR 40.
476

Burchell Principles of Criminal Law 5 ed 348-349.

477

Burchell Principles of Criminal Law 5 ed 349.

478

Burchell Principles of Criminal Law 5 ed 416.

479

A further common law crime for which negligence has judicially been accepted as satisfying the required

fault element is contempt of court; Burchell Principles of Criminal Law 5 ed 28-32, 430; Where death is the
result of a person’s negligent conduct, such person can be guilty of culpable homicide. For a view that
negligence should be accepted as sufficient form of fault for other common law crimes, see Karriem S
“Elevating Culpa to Crime” (2015) 556 DR 40 40-41.
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satisfactory form of mens rea.480 Burchell indicates that this approach was adopted by South
African courts so as to steer away from the strict liability doctrine in respect of conduct
contravening statutory provisions.481 The finding of the court in Van Zyl was based on a rule that
failing a clear indication that negligence is a sufficient form of fault in the statute, intention (dolus)
will be the exclusive sufficient form of fault. This has been criticised by certain academic
writers.482 Nonetheless, it appears that South African courts will not lightly infer negligence as a
form of fault in case of a statutory crime and require “the clearest indications in the Act justifying
the extension of criminal liability”. 483 In determination of whether such a clear indication exists,
Burchell lists a set of factors that can be utilised in this examination, such as the language of
the Act, the scope and object thereof, the implementation of the statute, the penalties involved
as well as the reasonableness of criminalising negligence in the circumstances of the offence. 484
This clarifies that an Act can still be seen to clearly indicate that negligence is a sufficient form
of fault for the statutory offence even though the language does not state it explicitly. It is
submitted that the question of whether trafficking in persons, as defined in section 4 of the
Trafficking Act, can be performed negligently, must be answered with reference to the totality
and specific language of the Trafficking Act and the application of these factors in respect
thereof. In order to answer this question, the relevant factors will be analysed and applied to the
Trafficking Act provisions below.

6.2.

Negligence as form of fault in terms of trafficking in persons as defined in the
Trafficking Act

While it is clear that fault is a requirement of the statutory trafficking offence and that it is not a
strict liability offence, the Trafficking Act is not explicit on whether negligence will or will not be
a sufficient form of such fault. Therefore, an inquiry into whether clear indications that negligence
will suffice exists in the Trafficking Act, must be done.

6.2.1.

Factor 1: Language of the Trafficking Act

The golden rule of interpretation dictates that the plain meaning of the words used should be
applied in interpreting the legislation, unless it leads to an absurdity.485 The wording used by the

480

R v H 1944 AD 121 130; R v Federated Meat Industries Limited 1949 2 SA 795 (N) 797; S v Naidoo

1974 (4) SA 574 (N) 576. Burchell Principles of Criminal Law 5 ed 430-431.
481

Burchell Principles of Criminal Law 5 ed 430.

482

A Pantazis Annual Survey of South African Law (2000) 689; Burchell Principles of Criminal Law 5 ed

430; Kruger Combating Human Trafficking 518.
483

S v Naidoo 1974 (4) SA 574 (N) 596H.

484

Burchell Principles of Criminal Law 5 ed 432-433.

485

LM Du Plessis The interpretation of statutes 3 ed (1986) 35.
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legislature in criminalising the main offence of trafficking in persons as well as the related crimes
is clear in respect of certain crimes and less clear in respect of others. Although the offence of
trafficking in persons as defined in section 4(1) of the Trafficking Act is the focus of this enquiry,
the language used by this Act in respect of other offences created in terms thereof also provides
valuable insight into the legislature’s intention.
Section 4(1) of the Trafficking Act provides no explicit wording, such as “intentionally” or
“knowingly” as is provided in many of the other criminalising sections, to indicate what form of
fault is required.486 The only indication as to the required fault is that the prohibited actions
achieved by the prohibited means must be done “for the purpose of any form or manner of
exploitation”.487 In criminalising the section 4(2) offence, the legislature uses similar language in
that it requires the prohibited actions to be performed “for the purpose of exploitation of that
child or person”. The question is then whether an accused can act negligently while acting for
the purpose of exploitation.
The wording of section 4(1) indicates that the fault required by the offence entails two elements:
firstly, that the prohibited actions must have been committed with purpose and, secondly, that
such purpose must be to exploit the victim.
Purpose can be defined as:
“the intention, aim, or function of something; the thing that something is supposed to
achieve”488
When one considers this definition, it is clear that the word “purpose” bears a similar meaning
to that of “intention”. The section 4(1) definition could be construed to read: where the prohibited
actions achieved by the prohibited means are performed with the intention of exploitation of the
victim, the person is guilty of the offence of trafficking in persons. 489
Upon further consideration of what constitutes “exploitation” for purpose of the Trafficking Act,
it is clear that an element of intention is at play when an accused harbours a purpose of
exploitation. The terms included as forms of exploitation such as “slavery”, “servitude”, “forced
labour” or “impregnation of a female person against her will for the purpose of selling her child”
all include actions or results that are intended. Therefore, the use of the words “for the purpose
of exploitation” can be seen as “clear indication” that the legislature requires the prescribed acts

486

Section 5, 6, of the Trafficking Act.

487

Section 4(1) of the Trafficking Act.

488

Oxford Learner Dictionary

<https://www.oxfordlearnersdictionaries.com/definition/american_english/purpose> (accessed 13 June
2019).
489

SA Law Reform Commission Discussion Paper 111 Project 131 Trafficking In Persons (2006) 15, 26,

38, 66.
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to be conducted with intention and that such intention required is further clearly defined as an
intention to exploit. It is thus concluded that the language of section 4(1) of the Trafficking Act
does not provide that negligence will be a sufficient form of fault to constitute trafficking.
What is notable, however, is that the legislature appears to use different language in terms of
fault in the remainder of chapter 2 of the Trafficking Act in creation of the further traffickingrelated offences. In the majority of these sections, the legislature expressly states which form of
fault it requires.490 The legislature uses the word “intentionally” when importing liability based on
intention or words relating to negligence such as “became aware or ought reasonably to have
known or suspected” where it seems to import negligence as sufficient form of fault. It is
suggested that the same clarity be added to the section 4(1) and 4(2) offences in order to
harmonise the legislation. The lack of specific inclusion of similar fault-importing language in
sections 4(1) and 4(2) leaves the door of dispute or uncertainty wide open in relation to the fault
required by these sections. This weakness, in turn, could undermine the legality principle that is
such a foundational principle in criminal law.
Section 2 of the Trafficking Act is further relevant in considering the legislature’s intention to
criminalise negligent conduct. 491 Section 2 sets out how the court will infer the existence of
certain elements of what would generally form part of an enquiry in establishing negligence. By
providing these provisions, it is clear that the legislature intends to provide negligence as
sufficient fault in respect of certain offences. 492 It has, however, not done so in respect of the

490

See for example section 5 to 10 of the Trafficking Act.

491

Section 2 reads:

“Interpretation of certain expressions
2. (1) For purposes of this Act, a person is regarded as having knowledge of a fact if—
(a)

that person has actual knowledge of the fact; or

(b)

the court is satisfied that—
(i)

the person believes that there is a reasonable possibility of the existence of the fact; and

(ii)

the person has failed to obtain information to confirm the existence of that fact, and
‘‘knows’’ or ‘‘knowing’’ must be construed accordingly.

(2) For purposes of this Act, a person ought reasonably to have known or suspected a fact if the
conclusions that he or she ought to have reached are those which would have been reached by a
reasonably diligent and vigilant person having both—
(a)

the general knowledge, skill, training and experience that may reasonably be

expected of a

person in his or her position; and
(b)

the general knowledge, skill, training and experience that he or she in fact has.

(3) A reference in this Act to any act, includes an omission and ‘‘acting’’ must be
construed accordingly.”
492

Sections 8 and 9 of the Trafficking Act.
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offence of trafficking in persons as defined in section 4(1) by way of the language of the
Trafficking Act.493

6.2.2.

Factor 2: Scope and object

The Trafficking Act’s scope and object is to prevent, suppress and combat all forms of trafficking
in persons. 494 Trafficking of persons is generally seen as a process rather than an isolated
incident. This could lead to a number of persons being part of the process of trafficking through
their performance of one contributory act. Unless each person is aware of the full process in
which they are involved, they will not have the required intent in respect of the full trafficking
process.495 Naturally, this is a legislative point on which organised crime syndicates prey. The
question is whether the conduct of one such person should perhaps be criminalised in order to
achieve the object of combating trafficking in persons. Can this person’s conduct, intentional or
negligent, that constitutes one link of the trafficking chain, perhaps make such person
negligently liable in respect of the full trafficking process? It is submitted that where a reasonable
person, in the same circumstances:
1. would have foreseen the reasonable possibility of his conduct being part of a trafficking in
persons process;
2. would have taken steps to guard against that possibility; and
3. such person failed to take the steps that they would reasonably have taken to guard against
the possibility,
such person should be guilty of trafficking in persons.
The Trafficking Act criminalises certain conduct that facilitates trafficking in persons and
provides that negligence would in certain cases be sufficient to impute liability.496 Section 10
also criminalises involvement in offences in chapter 2 of the Trafficking Act.497 By criminalising

493

If it is accepted that a person can negligently partake in trafficking, as argued below, one line of thought

in understanding the legislature’s failure to provide express guidance in respect of the fault form in section
4(1) or 4(2) could be that it intended for negligence to be sufficient form of the crime by exclusion of the
words “intentionally”. This would contradict the rule that presumes the legislature to have intended intent
as exclusive form of fault unless it has clearly indicated otherwise. This line of reasoning is further
contradicted by the clear train of thought in the SA Law Reform Discussion Paper 111 Project 131
Trafficking In Persons (2006) where intention to exploit is clearly the focus of the conduct to be criminalised.
494

See sections 3(a), (b), (c), (f) and (g) of the Trafficking Act.

495

The rule of contemporaneity and/or the rule that an accused must have the required fault in terms of all

the other elements of the crime could preclude intent in such cases.
496

Section 8 and 9 of the Trafficking Act.
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Section 10 reads:

“Involvement in offences under this Chapter
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involvement in offences in terms of chapter 2, the same form of fault as required for the relevant
offence would be required of the involved person. Negligent involvement as envisaged above
would remain outside of the scope of criminalised conduct. It is suggested that provision be
made for a broader category of conduct to be criminalised. Instead of only prohibiting specified
facilitative acts, such as leasing of property or carrying persons that are suspected victims of
trafficking, provision should be made that any act facilitating, any act assisting or any form of
involvement in the trafficking of a person, albeit without knowledge of the full process, while
knowing or having to ought reasonably have known that such act would lead to the trafficking of
a victim, should be criminalised. It is submitted that if South Africa wishes to meet the object of
the Trafficking Act to prevent and combat (all forms of) trafficking within its jurisdiction, it will
have to provide that the above negligent trafficking also be prohibited. As such, the object and
scope of the Trafficking Act seem to indicate that negligent trafficking in persons should also be
criminalised.

6.2.3.

Factor 3: Implementation

It is submitted that the implementation of the Trafficking Act will be facilitated by including
negligence as fault element in that a wider scope of conduct will be prevented and combated.

6.2.4.

Factor 4 and 5: Penalty and Reasonableness

The penalty for trafficking in persons in terms of section 4(1) of the Trafficking Act is severe,
indicating the seriousness of the crime. The severity of the penalty generally indicates that the
legislature intends to punish the intentional commission of the prescribed acts. When one
considers murder, for which the highest penalty can be imposed by a court, the required form
of mens rea is strictly intention.498 The negligent killing of another would not be sufficient to
warrant conviction on a charge of murder. However, murder has a culpa-counterpart in the form
of culpable homicide. The sole difference between these two offences, and the consequent
penalties, is the required mens rea in each case. It is submitted that due to the seriousness of
the result, the death of another, caused by these offences, public policy dictates that both the
intentional and negligent causing of a person’s death be criminalised and punished. Burchell
confirms that the rationale for criminalising negligent conduct, such as in the case of culpable

10. (1) Any person who—
(a) attempts to commit or performs any act aimed at participating in the commission of;
(b) incites, instigates, commands, directs, aids, promotes, advises, recruits, encourages or procures
any other person to commit; or
(c) conspires with any other person to commit,
an offence under this Chapter is guilty of an offence.”
498

Karriem (2015) DR 40.
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homicide or various other public policy offences, is based on the predominant purpose of the
criminal law, that society should be protected from the infliction of harm.499 This rationale must
at all times be balanced with the pursuit of justice and fairness to the individual. 500 This study
suggests that there are a majority of factors of public interest and collective welfare that justify,
or even require, the criminalisation of negligent trafficking of persons. Factors to be taken into
account include:
•

the grave harm inflicted to the victim, breaching most fundamental human rights such
as privacy, bodily integrity, freedom and dignity;

•

the grave harm inflicted to society, or a community as a whole, bringing about the influx
of further crime; and

•

that traffickers prey on the most vulnerable of society who requires the law to protect
them.

Further considering that bribery and corruption are further exemplary offences the
criminalisation of which serves the protection of the public interest, by prohibiting the damaging
effect thereof on the free-market economy,501 whilst taking cognisance of the fact that trafficking
in persons generally entail corrupt activities, money laundering or bribery, it is submitted that
trafficking in persons can also be treated as prosecutable in protection of similar public interests.
It is, therefore, sufficient to say that public interest dictates that both negligent trafficking in
persons should be criminalised. Based on public policy, Karriem argues that it is an anomaly
that certain seriously harmful crimes such as assault or assault to grievous bodily harm lack a
culpa-counterpart in the way murder has culpable homicide. 502 In addressing this legal lacuna,
it is suggested that negligent trafficking be included under the ambit of prosecutable trafficking
in persons. Based on public policy, it is argued that a court could most probably infer this
criminalisation from the provisions of the Trafficking Act. However, doing so could attract serious
critique from scholars supporting the doctrine of strict interpretation of the language of the
statute, which, in all likelihood, can be expected to prevail in South African courts. In order to
avoid potential dispute or breach of the legality principle, it is strongly suggested that the
inclusion of negligent trafficking in persons be clarified in the Trafficking Act.

6.2.5.

Conclusion

In considering the above elements of the inquiry into whether the statutory offence provides that
negligent conduct will be sufficient for conviction on a count of trafficking in persons in terms of

499Burchell

Principles of Criminal Law 5 ed 324.

500

324.

501

805.

502

Karriem (2015) DR 40.
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section 4(1) of the Trafficking Act, in totality, they appear to indicate that negligence should be
included, but have not been included as such. On a strict interpretation of the language, the
legislature has not included negligence as a form of fault for the section 4(1) offence. Negligence
has rightly been included for most of the further related trafficking crimes.
“…a fair and just system of criminal liability is best based on psychological fault with a
healthy mixture of normative fault in the context of the most serious crimes (homicide),
the most stressful individual predicaments (eg compulsion and domestic violence) and
in statutory offences (of a regulatory nature, such as pertaining to health and safety)
where collective welfare may demand the highest standards of care and where
negligence may, in any event, be sufficient for criminal liability.” 503
In light of the fact that this study suggests that negligent trafficking could occur and “may, in any
event, be sufficient for criminal liability” and that the interests of collective welfare dictate so, it
is suggested that the scope of criminalised trafficking in persons and related conduct be
broadened to include negligent conduct.

6.3.

Presumption of an exploitive purpose

Section 4(1) of the Trafficking Act requires the accused to have the intention to exploit the victim
of its trafficking acts.504 In order to secure a conviction on a count of trafficking in persons, the
prosecution would be required to prove that the accused had this high standard of intention even
after the prosecution have succeeded in proving that the accused committed the prohibited
action, or actions, by means of the prohibited method, or methods. This could burden the
prosecution’s task unnecessarily. It is suggested that thought should be given to the insertion of
a presumption that would impute the required fault to an actor in the required circumstances.
Although presumptions that a person intends the probable consequences of his or her conduct
no longer exist in South African criminal law, the court has held that rebuttable presumptions
are in limited cases constitutionally acceptable. 505 The courts have indicated its constitutional
disapproval of presumptions that create reverse onuses, but have allowed presumptions that do
not reverse the prosecution’s onus to prove, beyond reasonable doubt, all the elements of a
crime. 506 A good example is the presumption set out in section 24 of the Prevention and
Combatting of Corrupt Activities Act (“PCCA”). This provision infers corrupt intention, when the
state has proven that gratification was given to a particular person and that the state has, despite
taking reasonable steps to link such gratification to a lawful authority or excuse on the part of
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the person charged, failed to do so and there is no evidence to the contrary. Section 24 has
been accepted as constitutionally compliant in Selebi.507
A similar rebuttable presumption could aid the prosecution in cases of trafficking. The following
rebuttable presumption is suggested:
If it is proven that a person:
1. has been delivered, recruited, transported, harboured, sold exchanged, leased or received
by another person within or across the borders of the Republic by means of,
2. a threat of harm, the threat or use of force or other forms of coercion, the abuse of
vulnerability, fraud, deception; abduction, kidnapping, the abuse of power, the direct or
indirect giving or receiving of payments or benefits to obtain the consent of a person having
control or authority over that person, or the direct or indirect giving or receiving of payments,
compensation, rewards, benefits or any other advantage aimed at either the person or an
immediate family member of that person or any other person in close relationship to that
person; and
3. that person was exploited or would most probably have been exploited as a result of 1 and
2; and
4. the prosecution has taken reasonable steps to ascertain a lawful reason, if possible, that
such other person was not responsible for such exploitation and could find none that
establish reasonable doubt,
in the absence of evidence to the contrary which raises reasonable doubt, that sufficient
evidence has been established to prove, beyond reasonable doubt, that such other person did
so for the purpose of exploitation of that person.
A further presumption that could be used in establishing the required fault in respect of conduct
facilitating trafficking could be included:
If it is proven that a person:
1. has been delivered, recruited, transported, harboured, sold exchanged, leased or received
by another person within or across the borders of the Republic by means of,
2. a threat of harm, the threat or use of force or other forms of coercion, the abuse of
vulnerability, fraud, deception; abduction, kidnapping, the abuse of power, the direct or
indirect giving or receiving of payments or benefits to obtain the consent of a person having
control or authority over that person, or the direct or indirect giving or receiving of payments,
compensation, rewards, benefits or any other advantage aimed at either the person or an
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immediate family member of that person or any other person in close relationship to that
person; and
3. that other person was found to be in possession of the travel or identification documentation
of that person; and
4. the prosecution has taken reasonable steps to ascertain a lawful reason, if possible, as to
why that other person was found to be in possession of that person’s travel or identification
documentation and could find none which are lawful,
in the absence of evidence to the contrary which raises reasonable doubt, that sufficient
evidence has been established to prove, beyond reasonable doubt, that such other person
intended to facilitate the trafficking of such person.
It is submitted that the above presumptions could lighten the evidentiary burden on the
prosecution without reversing the onus to prove all the elements of the trafficking offence.

6.4.

Conclusion

The Trafficking Act requires a high standard of mens rea in order to establish the offence of
trafficking in persons. Section 4(1) specifically requires the accused to perform the prohibited
actions by the prohibited methods with the intention to exploit the victim. As such, intention
(dolus) is required and the negligent trafficking of a person is not prohibited in terms of the
Trafficking Act. Although certain specific further conduct that facilitates trafficking can be
conducted negligently, these acts are limited to specifically listed sets of conduct such as the
leasing of premises used for trafficking and the carrying of passengers that are suspected of
being trafficking victims. As such, the Trafficking Act fails to prohibit negligent conduct that
facilitates trafficking in a broad sense. It is suggested that a provision to section 8 be added to
remedy this lacuna. The Act further criminalises intentional involvement in trafficking but again
fails to provide that negligent involvement in the trafficking offence be criminalised. As set out
above, it is clear that a person can negligently traffic a victim when that person reasonably would
have foreseen the reasonable possibility of his conduct being part of a trafficking in persons
process, would have taken steps to guard against that possibility and such person failed to take
the steps that they would reasonably have taken to guard against the possibility (of the
trafficking). This is, therefore, a further legislative lack that should be remedied in order to
prevent and combat the prevalence of trafficking in South Africa. Based on the grave impact
that trafficking in persons has on victims and society alike, public policy interests dictate that
this harsh offence also be criminalised when committed negligently. This chapter further
suggests that certain rebuttable presumptions in respect of fault, similar to that provided in the
PCCA, be added to the legislation in order to lighten the already heavy evidentiary burden on
the prosecution in trafficking cases. This will ensure that all forms of intentional as well as
reasonable negligent cases of trafficking in persons be prohibited. Although these amendments
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will result in South Africa further exceeding its international requirements which are limited to
the criminalising of intentional conduct, South Africa must ensure it employs measures that will
ultimately satisfy the greater international obligation, and the Trafficking Act’s own purpose, of
preventing and combating this grave crime of trafficking in persons.
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7.

Conclusion and recommendations

This study considered the South African legislative framework against the framework created
by the Convention and Palermo Protocol in ascertaining whether the South African framework
complies with the international requirements. The South African legal position pre-Trafficking
Act, consisting of the common law and statutory provisions regulating trafficking in persons, as
well as the change brought about by the Trafficking Act were analysed with specific reference
to the obligation to criminalise the long-awaited, internationally-defined “trafficking in persons”
offence as part of the requirement to prevent, suppress and combat trafficking in persons. South
Africa’s trafficking response was considered in light of the three international obligations: to
criminalise the prohibited trafficking offence, to protect and assist the victims of trafficking and
to prevent the further prevalence of the trafficking in persons. The newly promulgated definition
of trafficking in persons as criminalised in terms of the new Trafficking Act was compared to the
international trafficking in persons definition. The main findings of this comparison indicate that
the South African legal response to the trafficking phenomenon contains all the elements to
conceptually and predominantly meet and, in certain aspects, wholly exceed the international
requirements. The statutory provisions of the Trafficking Act sufficiently contain the minimum
prescribed elements in criminalisation of the trafficking offence. The “trafficking in persons”
definition as set out in section 4 of the Trafficking Act includes the conduct prescribed by the
Palermo Protocol and goes beyond the minimum definition by prohibiting more actions and more
means as well as extending the exploitative purposes listed in the definition. As such, this
domestic definition is internationally compliant. The major shortfall of the Trafficking Act,
however, lies therein that it does not delete the prohibited means element in cases of trafficking
of child victims. As this constitutes a breach of the obligation to criminalise the minimum
prescribed conduct where the victim is younger than eighteen years of age, South Africa could
be found non-compliant in respect of the trafficking of minors. Beyond this failure, the Trafficking
Act together with the existing statutory and common law provisions create a broad net with which
a multitude of conduct that either constitute or form part of the fragments of the trafficking
process can be prevented, combated and suppressed. As such, it can be stated that South
Africa meets the Palermo Protocol’s obligations, and even some of its suggestions, to implement
legislative measures in combat and prevention of trafficking. Although this framework is
extensive and predominantly all-encompassing, certain improvements can be made. This study
of the Trafficking Act and the existing legal framework available for the combat of the complex
trafficking process has shed light on certain shortcomings or points open for improvement in this
legal framework. In certain regards, the legislation fails to provide the required structure to
adhere to the international standard while in other respects the practical application of the law
results in outcomes that is not internationally acceptable. The following recommendations
suggested to remedy these shortcomings are discussed below.
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7.1.

The Trafficking Act definition of trafficking in persons

As mentioned above, the major shortcoming of the Trafficking Act is that it fails to waive the
element of the prohibited means in respect of victims that are children. Although the legislature
seems to deal with this it fails to remove the element as part of the trafficking crime where the
victim is a child. Effectively, what is defined as trafficking of a child in the South African context
does not include the full scope of trafficking acts that is required to be criminalised by the
Palermo Protocol. Further, this element remains part of the prosecution’s onus to prove in
securing a conviction before the accused can raise any defence in respect of consent to refute
the prohibited means evidence. It is strongly recommended that this shortcoming be remedied
by excluding the requirement that the prohibited trafficking action be achieved by way of
prohibited means. This can be achieved by the addition of a provision similar to that of article
3(c) of the Palermo Protocol in section 4 of the Trafficking Act. Such waiver will greatly reduce
the prosecution’s evidentiary burden in this regard and not render South Africa in breach of the
international criminalisation obligation in respect of trafficking of children.
A further lacuna in the Trafficking Act relates to the people against whom the prohibited means
can be effected in order to render the action prosecutable. The Palermo Protocol requires that
the implementation of the prohibited means in obtaining the consent of a person for the
trafficking of a victim be prohibited where that person has “control” over the trafficking victim. 508
The Trafficking Act only prohibits the methods when it is applied against 1) the person to be
trafficked or 2) a person in a close relationship to that person. This study has shown that the
standard of “close relationship” is far below that of “control” in respect to this provision and would
exclude certain crucial relationships that could generally form part of the trafficking process. It
is, therefore, recommended that this reference in section 4(1) of the Trafficking Act be amended
by the addition of the words “or any person having control over that person” in the section so
that it reads:
“aimed at either the person or an immediate family member of that person, [or] any other
person in close relationship to that person or any person having control over that person,
for the purpose of any form or manner of exploitation, is guilty of the offence of trafficking
in persons.”509
The Trafficking Act provides a definition of “abuse of vulnerability” that is defined with reference
to the subjective mindset of the victim. The Model Law advises that this be avoided as it further
increases the already heavy evidentiary burden. In accordance with the Model Law, it is
recommended that the subjective test centred on what the victim believes rather be removed.
Two suggestions are made in this respect. The first is that the definition of the term “abuse of
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Section 3 of the Palermo Protocol.
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vulnerability” merely requires the presence of a vulnerability and that such vulnerability was
taken advantage of by the accused in trafficking of the victim.510 The further suggestion is that
a presumption be created that where the existence of a vulnerability is proven and it is proven
that the vulnerability was taken advantage of it be presumed to be causally linked to the
trafficking of the victim, where not already clearly evidenced. Such a presumption could be
constitutionally challenged. However, it is submitted that any such constitutional challenge
would be refuted based on the fact that the infringement of the right would meet the requirements
for justification as provided by section 36 of the Constitution. Although less material, it is also
recommended that the list of vulnerabilities in this definition be extended to include physical or
mental disease that is not a disability. Further, even though the vulnerability list is not exhaustive
it is suggested that an all-inclusive provision of “any other factors” be added for the sake of
completeness and legality.
In order to further curb potential problems with the length of the definition as well as with limiting
the risk of confusion, it is suggested that the section 4(1) trafficking definition sections (i) and (j)
be combined to read:
(i)

the direct or indirect giving or receiving of payments, compensation, rewards,
benefits or any other advantage, including the direct or indirect giving or
receiving of any such advantage to obtain the consent of a person having
control or authority over another person;

This is a non-material amendment but would amount to a legislative improvement which would
cancel out the confusion and possible dispute arising from the similarity of these two subprovisions.

7.2.

Obligation on commercial carriers

In order to regulate all trafficking related matters in one document, it is suggested that the
Trafficking Act’s obligation on commercial carriers be aligned with the corresponding obligation
in terms of the Palermo Protocol so that section 9(1) of the Trafficking Act reads:
9(1) A carrier who transports a person within or across the borders of the Republic, must
verify that such person is in possession of the identity and/or travel documentation
required to enter or depart from the Republic of South Africa and any transit countries.
Failing this, the obligation placed on commercial passenger carriers differs wholly from that
under the Palermo Protocol. Under scrutiny, failing other measures or legislation requiring

510

Article 5(1)(a) of the Model Law 9.
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commercial carriers to ascertain whether their passengers are in possession of the prescribed
documents, this difference will render South Africa non-compliant.

7.3.

Obligation to protect and assist victims

South Africa’s Trafficking Act adequately affords victims of trafficking the required protective and
assistive measures. These provisions are lauded as exceeding the minimum requirements in
establishing a comprehensive legal framework. However, the majority of these provisions have
not yet come into effect. This has led to great critique on the South African trafficking response.
It is strongly recommended that sections 15, 16 and 31(2)(b)(ii) of the act be gazetted into effect
urgently. It is further suggested that the provisions of the Immigration Act as a whole and, more
urgently, specifically in respect of immediate extradition of illegal foreigners be amended to
make provision for cases where such foreigners are victims of trafficking. 511 Should these
provisions remain ineffective, South Africa will be in breach of its international obligation to
protect and assist trafficking victims.

7.4.

Adequate sanctions

A further point of criticism that has been levied against South Africa, is that the sentences
imposed on trafficking offenders are too lenient. The sanctions implemented by South Africa in
terms of the Trafficking Act can potentially be adequate as the prescribed minimum sentences
are, in fact, heavy sanctions. However, courts have too often opted to graciously accept
mitigating circumstances in justification of a less serious sentence such as a wholly suspended
sentence.512 This deviation has been internationally criticised as the imposition of sentences
that do not reflect the seriousness of the crime. Imposing sentences that do not reflect the
seriousness of the crime constitute a breach of the Convention and, as such, the Palermo
Protocol. The implementation of these sanctions must be considered. It is suggested that the
prosecution refrain from crafting plea deals with accused that provide for non-imprisonment
sentences, only. It is recommended that a policy document in respect of adequate sanctions in
respect of trafficking offences be implemented as an objective standard and training guideline
to assist in curbing the problem of the imposition of inappropriate sentences.
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7.5.

The required mens rea in terms of the Trafficking Act

The Palermo Protocol requires the criminalisation of intentional trafficking acts, but nonetheless
affords member states the choice to institute a lower standard of mens rea as element of such
state’s domestic trafficking offence. 513 The Trafficking Act recognises a lesser standard of fault
in respect of certain ancillary or trafficking-related crimes by importing a fault standard that
mirrors that of the reasonable person test. The Trafficking Act requires a person, in certain
circumstances, to act where such person “ought reasonably to have known or suspected” a
fact.514 As such, negligence would be sufficient form of fault in respect of these instances. In
respect to other Trafficking Act offences, the act makes use of the words “knowingly” or
“intentionally”. In these cases, only intention would be sufficient to convict a perpetrator.
However, in respect of the section 4(1) offence of trafficking in persons the Trafficking Act fails
to make use of any of these explicit typical legislative indications regarding the required form of
fault for this crime. Nonetheless, the use of the words “for the purpose of… exploitation” indicate
that this conduct will be required to have been performed purposefully and, as such, and based
on the ordinary meaning of the word, will require intentional action. The implication of this is that
an exceptionally high standard of fault must be proven by the prosecution in order to secure a
conviction of trafficking. When one considers that this fault element will have to be proven after
the prohibited action and prohibit method have already been established, the evidentiary burden
is immense. In this respect, it is suggested that a constitutionally-viable, rebuttable presumption
of exploitative purpose be inserted in the legislation in respect of trafficking in persons as well
as in respect of conduct facilitating such trafficking in persons. These presumptions would serve
to lessen the evidentiary burden on prosecutors and, so doing, ensure South Africa can more
adequately combat trafficking in persons without infringing the presumption of innocence. 515
This study further found that negligent trafficking can, in fact, occur. It further found that
principles of reasonableness and public interest seriously require the criminalisation of negligent
trafficking conduct. As such, it is suggested that negligence be imported as an acceptable
standard of fault in respect of all offences created in terms of the Trafficking Act. This study
concluded that conduct that facilitates the trafficking process would not be criminalised in all
circumstances. Currently, the Trafficking Act only precludes certain conduct such as leasing or
sub-leasing of premises for trafficking, advertising and other related acts that facilitate trafficking,
financing, controlling or organising an offence in terms of Trafficking Act. It is, therefore,
suggested that the Trafficking Act be amended to provide that all types of facilitative conduct or
trafficking involvement, negligently and intentionally, be criminalised. This can be achieved by
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adding a provision to section 8 of the Trafficking Act (which prohibits conduct facilitating
trafficking) that criminalises:
“any conduct that facilitates trafficking in persons by a person who is aware or
reasonably ought to have been aware or suspected that such conduct would facilitate
the trafficking of another”
It is further suggested that the words “whether intentionally or negligently,” be added to section
10 of the Trafficking Act (which criminalises involvement in trafficking) so that it would read: “an
offence under this Chapter, whether intentionally or negligently, is guilty of an offence.” As a
result, the conduct prescribed in terms of this section would also be extended to include
negligent conduct.

7.6.

The existing statutory and common law framework

In strong agreement with Kruger and Oosthuizen, this study found that the existing common law
and statutory legal framework is not fully sufficient to fulfil South Africa’s international obligations
in respect of the trafficking phenomenon, but that it is a very useful and relevant part of South
Africa’s response to this legal epidemic. Although promulgation and implementation of a
domestic statute that comprehensively regulates trafficking in persons as it manifests within
South Africa’s jurisdiction and across borders is critical, the existing legal structure should not
be neglected in prosecuting this offence. It is recommended that the utilising of the existing
common law as well as statutory offences form part of the natural approach in prosecuting
trafficking as many of these offences will be present as fragments linked together in the complex
trafficking process. Especially when it is considered that the onus of proof in trafficking cases
could often entail proving more than one offence in proof of the prohibited actions or prohibited
methods element. As such, the evidentiary burden is high. Therefore, it is suggested that the
existing common law and statutory crimes that form these underlying elements or trafficking
fragments be put to the accused as additional, where such charge would not lead to the
duplication of charges, or as alternative charges. This will ensure that traffickers are met with
the full force of the existing law.
The following further recommendations are made:
1. It is suggested that the Trafficking Act establish a National Register of Traffickers and that
offenders convicted of trafficking in persons in terms of section 4(1), the section 4(2) offence,
section 8 and section 10 offences be added to this register or, at minimum, where the
trafficking was found to be for sexual exploitation or related to sexual conduct, to the
National Register for Sexual Offenders.
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2. The Domestic Violence Act provides police officers with right to arrest a suspect on
reasonable grounds of suspecting violence against a complainant.516 It is recommended
that thought be given to affording police officials a similar right in respect of a suspicion of
trafficking in persons in terms of the Trafficking Act to provide for the fact that trafficking
victims’ freedom of movement is generally restricted and such victims would generally not
be able to speak out providing certain triggers for an automatic investigation.

7.7.

Conclusion

The South African legal response to the trafficking predicament is extensive. It consists of the
newly effected Trafficking Act, the full-fledged effect of which remains still to be seen, and the
wide array of existing common law and statutory offences. Upon considering the implementation
of this legal framework in combatting, prevention and suppression of trafficking conduct, both
before the existence of the specific crime of trafficking in the South African law, as well as
thereafter, the case law proves that it can be utilised to great effect. The approach of the court
a quo, as supported by the Western Cape High Court upon appeal, in the Jezile case indicate
that the combination of trafficking specific offences with existing offences is not only possible
but can secure successful convictions and adequate sentences. Although, the Jezile case
relates to charges in terms of the interim trafficking laws, this case further shows that the legal
framework, albeit interim, is adequate to address trafficking as it manifests in the South African
context. With the promulgation of the Trafficking Act by the South African legislature, the
definition of the offence of trafficking in persons was broadened not only beyond the scope of
what was considered trafficking under the interim legislation, but also, in respect of adult victims,
beyond the scope of the international Palermo Protocol definition. As such, the section 4(1)
trafficking in persons definition as implemented in the Trafficking Act meets the international
obligation to criminalise trafficking. The further crimes prohibited by the Trafficking Act such as
those prescribed in section 4(2) and sections 5 through 10, meets the further requirement to
criminalise certain trafficking-related crimes as well as the obligation to implement “legislative
or other measures” in combat and prevention of trafficking. The implementation of the new
Trafficking Act naturally usurped the role of the interim trafficking provisions as set out in the
Children’s Act and Sexual Offences Amendment Act, repealing same upon coming into effect
of the Trafficking Act. In compliance of the international obligation, the Trafficking Act requires
the same three elements in order to constitute the trafficking in persons offence: the prohibited
action, as achieved by the prohibited method and for the purposes of exploitation. These
elements have been critically analysed and found to be compliant with the international
criminalisation obligation. However, in respect of child victims of trafficking, the Trafficking Act
fails to criminalise the required conduct. The Trafficking Act falls short of the international
standard in that it fails to disregard the prohibited means element for victims younger than
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eighteen years. Consequently, the prohibited conduct when applied against the child victim is
not as wide as required by the Palermo Protocol. This is a grave concern especially seen in the
light that children and the protection of children’s rights have been escalated as one of the main
aims of the Palermo Protocol. In this regard, failing remedy, South Africa can be found to be
non-compliant with the international rules. In respect of the brief consideration of the obligation
to protect and assist victims, the Trafficking Act also exceeds its international duties. However,
failing the coming into effect of sections 15, 16 and 31(2)(b)(ii), South Africa could be found in
breach of the requirement to implement legislative measures in protection of foreign victims of
trafficking. This study highlights certain further recommendations such as the inclusion of
negligence as a sufficient form of fault and the creation of a presumption in respect of the
required exploitative purpose of the trafficker. Although certain suggestions can be made to
improve the form and implementation of the legislation, save for the definition of trafficking in
respect of victims that are children, the Trafficking Act is found to be predominantly compliant
with its international obligations and a legislative victory. What must necessarily now follow, is
the successful implementation of this legislative framework in prevention, combat and
suppression of trafficking. Following the promulgation of the Trafficking Act, South Africa
climbed the ladder of the United States Trafficking report to the Tier 2 grading. Disappointingly,
soon thereafter, the country was downgraded to the Tier 2 Watch List. This downgrading was
not due to any fault within the legislation, but rather in the corruption of its implementation.517
The prevention, combat and suppression of the complex and greatly bellicose phenomenon of
trafficking in persons, cannot be achieved merely by the legislature itself. The implementation
of comprehensive, combative anti-trafficking legislation fulfils one leg of the three-pronged
international obligation. The effect of the Trafficking Act will be seen in its implementation in
satisfying the further two obligations of victim protection and prevention of the trafficking
prevalence. South Africa will have to roll up sleeves in combat of this enigmatic modern-day
human rights violation. The recommendations made in this study seek to address the areas in
which the Trafficking Act falls short of its international obligations. Ways are suggested to
improve on aspects of practical implementation of South Africa’s legislative as well as its further
holistic anti-trafficking response. The suggestions made in respect of the effective prosecution
in terms of the Trafficking Act and pre-existing legal framework strive to see that South Africa,
again, be promoted from the Tier 2 Watch List and be found compliant in the holistic prevention,
combat and suppression of trafficking in persons.
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