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SUMMARY

The thesis deals with the question whether and to what extent refugees and asylum-
seekers are entitled to socio-economic rights and benefits. This is a controversial
question, which is complicated by the co-existence of different bodies of law which
apply to the treatment of non-citizens, in general, and refugees and asylum-seekers,
in particular. On the one hand, South Africa has acceded to international refugee
treaties and incorporated these treaties into its legal system through the Refugees
Act 130 of 1998 (as amended) (“Refugees Act”). This Act provides that refugees are
entitled to all rights in the Bill of Rights, except those rights that are expressly
reserved for citizens. Sections 26 and 27 of the Constitution of the Republic of South
Africa, 1996 provide that “everyone” has the right of access to adequate housing,
and access to health care services, sufficient food and water, and social security.
This seems to indicate that refugees and asylum-seekers are entitled to the socio-
economic rights enshrined in the Constitution. The Refugees Act, read through the
lens of these constitutional provisions, signals South Africa’s intention to offer
effective protection to refugees and asylum-seekers, to respond to their suffering and
to restore their self-reliance, participation, and agency. It does so, inter alia, by
extending to them the right to have access to subsidised socio-economic goods and

services.

On the other hand, refugees and asylum-seekers are, in practice, excluded from
certain socio-economic rights. This exclusion stems from a number of factors. First,
they are treated as temporary residents in terms of the Immigration Act 13 of 2002.
For this reason, the twin principles of self-sufficiency and exclusivity are often
applied to them. In terms of these principles, non-citizens are generally admitted into
South Africa on the condition that they are self-supportive and self-reliant. Moreover,
they are precluded from accessing socio-economic programmes designed to support
citizens who are vulnerable to poverty. Secondly, legislation conferring socio-
economic rights and benefits often restricts those rights to citizens and permanent
residents. The legislation is thus not aligned with the Refugees Act. Thirdly, the
Convention Relating to the Status of Refugees, 1951 (‘the Geneva Refugee
Convention”) provides, in certain respects, for the same treatment of refugees as
accorded to non-citizens in the same circumstances as refugees, or as accorded to

non-citizens generally. Fourthly, the OAU Convention Governing the Specific
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Aspects of Refugee Problems in Africa, 1969 (“the African Refugee Convention”)
requires a host state to alleviate refugees’ misery and suffering as well as to offer
them opportunities to achieve a better life and future.

The thesis criticises the idea that refugees and asylum-seekers are entitled to
socio-economic rights on the basis of the standard of the same treatment accorded
to non-citizens. This standard is problematic, in so far as there is no other group of
non-citizens whose circumstances correspond to those of refugees and asylum-
seekers. Moreover, the standard legitimises the application of the twin principles of
exclusivity and self-sufficiency, as contemplated by immigration law, to refugees and
asylum-seekers. The thesis criticises the exclusionary approach on the basis of
emerging theories, norms, standards and practices, as emanating from international
refugee law, human rights law, constitutional law, domestic refugee law and foreign
and international jurisprudence. It examines the vulnerability of refugees, and argues
that the rights flowing from refugee status demand special and differentiated
treatment from that accorded to non-citizens generally. The Refugees Act was
specifically adopted to exempt refugees and asylum-seekers from the emphasis, in
immigration law, on exclusion and self-reliance, and to afford them special,
favourable or differentiated treatment to ensure the protection of their well-being,
health and dignity. For that reason, refugee principles should be given priority over
immigration principles.

The thesis examines refugees and asylum-seekers’ entitlement to socio-economic
rights through the prism of the constitutional rights and values of human dignity and
equality, and with reference to the standards of same treatment and favourable
treatment, as used in the Geneva Refugee Convention . It argues, first, that the right
and value of human dignity requires that all human beings should be in a position to
live their lives in accordance with the ends that they freely chose, or as autonomous
agents who have the ability to define their own destiny. No-one should be reduced to
a mere object of state power, or be left without the resources needed to pursue
reasonable choices or to meet their own needs. Given the unique position and
vulnerability of refugees and asylum-seekers, the state is under both a negative
obligation to desist from conduct that would interfere with the exercise of their rights,
and a positive obligation to create conditions in which they can participate in
economic and social life. Secondly, the thesis draws on the distinction between
formal and substantive equality, and argues that the rights of refugees and asylum-
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seekers should be read through the prism of substantive equality. This could help
enable an approach which recognises their vulnerability, and affords them
differentiated and favourable treatment.

The thesis focuses on three rights: the right of access to public relief and
assistance, healthcare and adequate housing. A detailed analysis is offered of the
extent to which refugees and asylum-seekers are given these rights, or are excluded
from their protection. The national laws granting and regulating these rights are
examined, in view of refugee law, international human rights, the South African
Constitution, and foreign law. To the extent that these laws exclude refugees and
asylum-seekers from socio-economic rights and benefits, the thesis analyses the
constitutionality of these exclusions. Recommendations are also made for the
amendment of certain distributive laws, to harmonise them with the Constitution and
the Refugees Act. These laws include the Housing Act 107 of 1997, the National
Health Act 61 of 2003, the Social Assistance Act 13 of 2004, and related policies and

strategies.
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OPSOMMING

Die proefskrif handel oor die vraag of en in watter mate vlugtelinge en
asielsoekers op sosio-ekonomiese regte en voordele geregtig is. Dit is 'n omstrede
vraag, wat bemoeilik word deur die bestaan van verskillende vertakkinge van die reg
wat van toepassing is op die behandeling van nie-burgers, in die algemeen, en veral
vlugtelinge en asielsoekers. Aan die een kant het Suid-Afrika internasionale
vlugtelingeverdrae geratifiseer en hierdie verdrae in sy regstelsel geinkorporeer deur
die Wet op Vlugtelinge 130 van 1998 (soos gewysig) ("Wet op Vlugtelinge"). Hierdie
Wet bepaal dat vlugtelinge op alle regte in die Handves van Regte geregtig is,
behalwe die regte wat uitdruklik vir burgers gereserveer word. Artikels 26 en 27 van
die Grondwet van die Republiek van Suid-Afrika, 1996 bepaal dat "elkeen" die reg
het op toegang tot voldoende behuising, en toegang tot gesondheidsorgdienste,
voldoende voedsel en water en maatskaplike sekerheid. Dit blyk dat vlugtelinge en
asielsoekers geregtig is op die sosio-ekonomiese regte wat in die Grondwet vervat
is. Die Wet op Vlugtelinge, gelees deur die lens van hierdie grondwetlike bepalings,
dui op Suid-Afrika se voorneme om effektiewe beskerming aan vlugtelinge en
asielsoekers te bied, om te reageer op hul lyding en om hul selfstandigheid,
deelname en agentskap te herstel. Dit doen dit onder meer deur hulle die reg te gee

om toegang te verkry tot gesubsidieerde sosio-ekonomiese goedere en dienste.

Aan die ander kant word vlugtelinge en asielsoekers in die praktyk uitgesluit van
sekere sosio-ekonomiese regte. Hierdie uitsluiting kom voort uit 'n aantal faktore.
Eerstens word hulle ingevolge die Immigrasiewet 13 van 2002 as tydelike inwoners
beskou. Om hierdie rede word die dubbele beginsels van selfversorgendheid en
eksklusiwiteit dikwels op hulle toegepas. Ingevolge hierdie beginsels word nie-
burgers gewoonlik in Suid-Afrika toegelaat op voorwaarde dat hulle
selfonderhoudend en selfstandig is. Daarbenewens is hulle uitgesluit van toegang tot
sosio-ekonomiese programme wat ontwerp is om burgers wat kwesbaar vir armoede
is, te ondersteun. Tweedens beperk wetgewing wat sosio-ekonomiese regte en
voordele toeken, dikwels daardie regte tot burgers en permanente inwoners. Die
wetgewing is dus nie in lyn met die Wet op Vlugtelinge nie. In die derde plek maak
die Konvensie oor die Status van Vlugtelinge, 1951 ("die Geneefse Vlugtelinge
Konvensie") in sekere opsigte voorsiening vir dieselfde behandeling van vlugtelinge
as die behandeling wat aan nie-burgers wat in dieselfde omstandighede as
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vlugtelinge verkeer, of aan nie-burgers in die algemeen, verleen word. Vierdens
vereis die OAE Konvensie oor die Spesifiecke Aspekte van Vlugtelingeprobleme in
Afrika, 1969 ("die Afrika Vlugtelingekonvensie"), dat 'n gasheerstaat die ellende en
lyding van vlugtelinge verlig, asook aan hulle geleenthede bied om 'n beter lewe en

toekoms te bewerkstellig.
Die proefskrif kritiseer die idee dat vlugtelinge en asielsoekers op sosio-

ekonomiese regte geregtig is op grond van die standaard van dieselfde behandeling
wat aan nie-burgers verleen word. Hierdie standaard is problematies, want daar is
geen ander groep nie-burgers wie se omstandighede ooreenstem met dié van
vlugtelinge en asielsoekers nie. Daarbenewens verleen dié standaard legitimiteit aan
die toepassing van die dubbele beginsels van eksklusiwiteit en selfversorging, soos
beoog in die Immigrasiewet, op vlugtelinge en asielsoekers. Die proefskrif kritiseer
die uitsluitingsbenadering op grond van opkomende teorie€, norme, standaarde en
praktyke, wat voortspruit uit die internasionale reg ten aansien van vlugtelinge,
menseregteverdrae, staatsreg, munisipale reg ten aansien van vlugtelinge,
buitelandse reg en volkeregtelike beginsels. Dit ondersoek die kwesbaarheid van
vlugtelinge, en argumenteer dat die regte wat uit vlugtelingstatus voortspruit,
spesiale en gedifferensieerde behandeling vereis, met ander woorde behandeling
wat verskil van dié wat aan nie-burgers in die algemeen verleen word. Die Wet op
Vlugtelinge is spesifiek aangeneem om vlugtelinge en asielsoekers vry te stel van
die klem wat in immigrasiewetgewing op uitsluiting en selfstandigheid geplaas word,
en om hulle spesiale, gunstige of gedifferensieerde behandeling te bied om die
beskerming van hul welsyn, gesondheid en waardigheid te verseker. Om hierdie
rede moet viugtelinge-beginsels prioriteit kry bo immigrasie-beginsels.

Die proefskrif ondersoek vlugtelinge en asielsoekers se aanspraak op sosio-
ekonomiese regte deur die prisma van die grondwetlike regte en waardes van
menswaardigheid en gelykheid, en met verwysing na die standaarde vir dieselfde
behandeling en gunstige behandeling, soos gebruik in die Vlugtelinge Konvensie. Dit
argumenteer in die eerste plek dat die reg en waarde van menswaardigheid vereis
dat alle mense in staat moet wees om hul lewens te leef ooreenkomstig die doelwitte
wat hulle vryelik verkies het, of as outonome agente wat die vermoé het om hul eie
lot te definieer. Niemand moet verminder word tot 'n blote voorwerp van staatsmag,
of gelaat word sonder die nodige hulpbronne om redelike keuses te maak of om in
hul eie behoeftes te voorsien nie. Gegewe die unieke posisie en kwesbaarheid van
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vlugtelinge en asielsoekers, is die staat onder beide 'n negatiewe verpligting om hom
te weerhou van optrede wat met die uitoefening van hul regte inmeng, en 'n
positiewe verpligting om omstandighede te skep waarin hulle kan deelneem aan
ekonomiese en sosiale lewe. Tweedens steun die proefskrif op die onderskeid
tussen formele en substantiewe gelykheid, en argumenteer dat die regte van
vlugtelinge en asielsoekers deur die prisma van substantiewe gelykheid gelees moet
word. Dit kan help om 'n benadering daar te stel wat hul kwesbaarheid erken, en
hulle gedifferensieerde en gunstige behandeling bied.

Die proefskrif fokus op drie regte: die reg op toegang tot openbare verligting en
hulp, gesondheidsorg en voldoende behuising. 'n Gedetailleerde analise word
gebied oor die mate waarin viugtelinge en asielsoekers hierdie regte kry, of uitgesluit
word van hul beskerming. Die nasionale wette wat hierdie regte verleen en reguleer,
word ondersoek in die lig van die reg insake vlugtelinge, internasionale menseregte,
die Suid-Afrikaanse Grondwet en buitelandse reg. In soverre hierdie wette
vlugtelinge en asielsoekers uitsluit van sosio-ekonomiese regte en voordele, ontleed
die proefskrif die grondwetlikheid van hierdie uitsluitings. Aanbevelings word ook
gemaak vir die wysiging van sekere wette wat met die verdeling van hulpbronne te
doen het, om hulle te harmoniseer met die Grondwet en die Wet op Vlugtelinge.
Hierdie wette sluit in die Wet op Behuising 107 van 1997, die Wet op Nasionale
Gesondheid 61 van 2003, die Wet op Maatskaplike Bystand 13 van 2004, en

verwante beleid en strategieé.
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CHAPTER 1
INTRODUCTION
1 1 Background to the research

When South Africa became a democratic country in 1994, it expressed its desire
to chart a sensible and humane policy for the protection of refugees and asylum-
seekers. Driven by the need to protect human dignity and because of its history,
South Africa acceded to the refugee conventions with the intent to allow victims of
persecution and violence to seek a safe haven within South African borders.’
Therefore, South Africa acceded to the 1969 Convention Governing the Specific
Aspects of Refugee Problems in Africa (“the African Refugee Convention”)? and the
Convention Relating to the Status of Refugees (“the Geneva Refugee Convention”)®
on 15 December 1995 and on 12 January 1996, respectively. This was partly
motivated by “the fact that thousands of [South Africans] have experienced the pain
of destitution and homelessness” and the increasing need “to bear the mantle of

champions of the oppressed”.*

In 1998, South Africa adopted the Refugees Act 130 of 1998 (“the Refugees Act”),
which gives effect to the said refugee conventions, the South African Constitution
and human rights conventions to which South Africa is a party. The Refugees Act
came into operation in 2000 and has been revised several times.® It provides that
refugees are entitled to those rights in the Bill of Rights that apply to everyone within
South Africa’s territorial jurisdiction. The Refugees Act is designed, inter alia, to
alleviate the desperation and destitution suffered by refugees and asylum-seekers
through the facilitation of equal access to socio-economic rights and benefits as well
as other public services guaranteed by the South African Constitution. Because of its
focus on equal treatment as a vehicle for the alleviation of the indignity and
humiliation suffered by refugees and asylum-seekers, South Africa’s refugee regime

' Union of Refugee Women v Director, Private Security Industry Regulatory Authority 2007 4 BCLR
339 (CC), para 140.

%10 September 1969, 1001 U.N.T.S. 45.

¥89 U.N.T.S. 150, entered into force April 22, 1954.

* Union of Refugee Women para 140.

® It was first revised by the Refugees Amendment Act 33 of 2008 and then by the Refugees
Amendment Act 12 of 2011. At the time of writing the thesis, it was expected to be significantly
revised by the Refugees Amendment Bill [B12-2016].
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has been praised by the United Nations High Commissioner for Refugees
(“UNHCR?”) as the most progressive in the world.°

Notwithstanding the progressive nature of South Africa’s refugee regime, there is
conceptual confusion related to the application of immigration rules to refugees and
asylum-seekers. Such confusion derives from the twin principles of exclusivity and
self-sufficiency on which the Immigration Act 13 of 2002, as amended (“the

" is based.® The twin principles imply that a non-citizen can be

Immigration Act”),
admitted in the country provided that he or she is self-sufficient. Accordingly, a non-
citizen should not have access to social welfare unless he or she has become a
permanent resident.® When the Refugees Act is interpreted through the lens of such
an exclusionary approach, the implication is that refugees and asylum-seekers, as
temporary residents, can neither depend on state support nor have access to
subsidised public goods and services.

These principles are, however, in tension with the Refugees Act. Section 27(b) of
the Refugees Act provides that “[a] refugee enjoys full legal protection, which
includes the rights set out in Chapter 2 of the Constitution of the Republic of South
Africa, 1996, except those rights that only apply to citizens”. Section 27(f) expressly
recognises refugees’ right to seek employment. Section 27A(d) further states that
“an asylum-seeker is entitled to the rights contained in the Constitution of the
Republic of South Africa, 1996, in so far as those rights apply to asylum-seekers”.™
It would thus seem that the Refugees Act recognises the rights of refugees, and

arguably asylum-seekers, to housing, healthcare, food and water, social security,

® P Rulashe “UNHCR chief commends Pretoria’s refugee policy, pledges cooperation” (27-08-2007)
UNHCR <http://www.unhcr.org/cgi-
bin/texis/vtx/search?page=search&skip=36&docid=46cf10634&query=%22south%20africa%22>
(accessed 12-07-2015). See also F Khan “Patterns and Policies of Migration in South Africa:
Changing Patterns and the Need for a Comprehensive Approach” (2007) Unpublished paper drafted
for discussion on Patterns on policies of migration, 03-10- 2007 (copy on file with author) 4.

! By the Prevention and Combating of Corrupt Activities Act 12 of 2004; the Immigration Amendment
Act 19 of 2004, the Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007;
the Immigration Amendment Act 3 of 2007; the Immigration Amendment Act 13 of 2011; and the
Prevention and Combating of Trafficking in Persons Act 7 of 2013.

8 A foreign national can be granted a visa if the Director-General of Home Affairs is satisfied that he or
she has received guarantees to his or her satisfaction that such foreign national will support him- or
herself (ss 11(1), 13(1), 17(1)(b)(ii), 18(1), 19(2), 20(1)(b), and 21(2)(b) of the Immigration Act), or will
invest the prescribed financial or capital contribution in a business (s 15(1)(a) of the Immigration Act),
or possesses a critical skill (s 19(4) of the Immigration Act).

°s 25(1) states that “[t]he holder of a permanent residence permit has all the rights, privileges, duties
and obligations of a citizen, save for those rights, privileges, duties and obligations which a law or the
Constitution explicitly ascribes to citizenship.”

' As amended by the Refugees Amendment Act 33 of 2008.


http://www.unhcr.org/cgi-bin/texis/vtx/search?page=search&skip=36&docid=46cf10634&query=%22south%20africa%22
http://www.unhcr.org/cgi-bin/texis/vtx/search?page=search&skip=36&docid=46cf10634&query=%22south%20africa%22
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and education'! on the basis that these rights reside in “everyone”.'?> Even though
these provisions, which deal specifically with the rights of refugees and asylum-
seekers, should be given priority over the more general provisions of the Immigration
Act, the reality is that the twin principles are often applied to refugees and asylum-
seekers. This stems from a number of factors, including that they are treated as
temporary residents in terms of the Immigration Act and the Refugees Act and that
legislation conferring socio-economic rights and benefits are not aligned with the
above-mentioned provisions in the Refugees Act. The main concern is that, if the
twin principles of self-sufficiency and exclusivity were to be applied to refugees and
asylum-seekers on the basis that they are temporary residents, it would, as will be
demonstrated, have grave implications for their dignity and rights. For this reason, it
is crucial to distinguish clearly between immigration law and refugee law, and to

determine whether the former can trump the latter.

When there are contrasting laws that regulate the same subject matter, the
principle of lex specialis derogat legi generali applies.'® This implies that priority must
be given to the legislation that is more specific to the subject matter and hence,
specific law takes precedence over general law.™ The thesis proceeds from the
understanding that the Immigration Act is a general law as it deals with non-citizens’
admission and treatment generally, compared to the Refugees Act which specifically
deals with refugees’ recognition and treatment. The Refugees Act, as the special
law, must be given priority over the Immigration Act in relation to the protection of the
socio-economic rights of refugees. This priority is normatively justified on the ground
that asylum law is designed to respond to the distinct nature of refugees and the

particular problems experienced by them.
The thesis recognises that the interpretation and implementation of refugee rights

in South Africa are riddled with difficulties. One of these problems relates to the four

" Apart from the right to healthcare, food and water, these rights are all guaranteed by the Geneva
Refugee Convention. In addition, the Convention also recognises the right to public relief and
assistance. Art 23 of the Geneva Refugee Convention.

' See ss 26, 27, 29 of the Constitution of the Republic of South Africa, 1996. See too Khosa v
Minister of Social Development 2004 6 SA 505 (CC), para 42 (everyone is entitled to equality in
respect of access to socio-economic rights and benefits).

'3 J R de Ville Constitutional & Statutory Interpretation (2000) 66, 79-81, 175.

" The principle generalia specialibus non derogant presumes that if lawmakers have, after
considering all circumstances, adopted a special law for a particular case, such a special law was not
meant to be interfered with by a law of general character. In cases such as this, “the special provision
stands as an exceptional proviso upon the general.” See, for example, Edmond v. U.S., 520 U.S. 651;
Warden, Lewisburg Penitentiary v. Marrero, 417 U.S. 653; Seward v. Owner of "The Vera Cruz",
(1884) 10 App Cas 59 and the Privy Council in Barker v Edger, [1898] AC 748.
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different standards of treatment provided for in the Geneva Refugee Convention and

its Protocol.'®

These are: (i) favourable treatment as accorded to citizens; (ii) the
most favourable treatment as accorded to non-citizens in the same circumstances;
(iii) treatment as favourable as possible, and in any event, not less favourable than
that accorded to non-citizens generally; and (iv) same treatment as accorded to non-
citizens generally. The African Refugee Convention is silent on these standards,
which are at times difficult to interpret. It is also not immediately apparent how they
relate to the rights guaranteed in the South African Constitution and the relevant
provisions of the Refugees Act. The legal position is not clarified in case law beyond
recognition that refugees and asylum-seekers are vulnerable people who are in need
of special protection.'® Of concern is that there is no consensus among judges of the
Constitutional Court about refugees’ legal position with regard to those socio-
economic rights which are to be accorded to them on the basis of the standard of the
most favourable treatment as accorded to non-citizens in the same circumstances.
The Constitutional Court had an opportunity to deal with this standard of treatment in
the case of Union of Refugee Women v Director, Private Security Industry
Regulatory Authority (“Union of Refugee Women”)." The case dealt, among other
things, with the right to engage in wage-earning employment, guaranteed by article
17(1) of the Geneva Refugee Convention. The judges disagreed whether refugees

should be treated similarly to permanent or temporary residents.

A dignity-based approach to the treatment of refugees could help shed light on the
problems arising from the viewpoint that refugees should be treated similarly to
temporary residents. The judgment of the Supreme Court of Appeal (“SCA”) in the

8 made it clear that

case of Minister of Home Affairs v Watchenuka (“Watchenuka”)
the application of the twin principles to refugees and asylum-seekers could, in some
cases, lead to a serious impairment of their dignity by causing or perpetuating

destitution.” This should be borne in mind when determining the legal position of

'S Protocol Relating to the Status of Refugees, 606 U.N.T.S. 267, entered into force Oct. 4, 1967.

16 Ndikumdavyi v Valkenberg Hospital [2012] 8 BLLR 795 (LC) para 17; and Union of Refugee
Women para 28; affirming that “refugees are unquestionably a vulnerable group in our society and
their plight calls for compassion. They have limited resources available to them” (para 24)).

72007 4 BCLR 339 (CC).

'8 2004 4 SA 326 (SCA).

¥ The court held that a general prohibition, as applied to asylum-seekers, that does not allow access
to employment and education in appropriate circumstances, is a material invasion of human dignity
that is not justifiable in terms of section 36 of the South African Constitution. See Watchenuka paras
33, 38.
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refugees and asylum-seekers, when contextualising the meaning of favourable
treatment, not only in terms of the Geneva Refugee Convention or the African
Refugee Convention, but also within the framework of the Refugees Act, and when
analysing the impact the exclusion has on refugees or asylum-seekers with regard to
the rights to social assistance, healthcare and housing.

Despite the anomalies arising from the Geneva Refugee Convention, the African
Refugee Convention and the Refugees Act, issues relating to favourable treatment
have not been given adequate attention by South African refugee scholars, who
have focussed primarily on difficulties of implementation.’® They have largely
overlooked the fact that the Refugees Act does not give a clear meaning to the
Geneva Refugee Convention as regards the standards of favourable treatment in
respect of social and economic integration. The issues that are dealt with most
prominently in the literature include xenophobia, the push and pull factors of current
migration flows, porous borders and deportation, documentation, corruption, crime,
national security, economic development and the lack of political will to have an
efficient procedural asylum system in place.?’ Although the study engages with
difficulties of implementation of the Refugees Act, its approach is distinctive
compared with other implementation studies, as it explores the legal barriers arising

from conditions set forth under the Immigration Act and from the interpretation of the

20 See for example, J Crush “The Dark Side of Democracy: Migration, Xenophobia and Human Rights
in South Africa” (2000) 38 International Migration 103 103; J Comaroff & J Comaroff “Reflection on
Liberalism, Policulturalism, and ID-ology: Citizens and Differences in South Africa” (2003) 9 Social
Identities: Journal for the Study of Race, Nation and Culture 445 446; L B Landau “Protection and
Dignity in Johannesburg: Shortcomings of South Africa’s Urban Refugee Policy” (2006) 3 Journal of
Refugee Studies 308 309 and P Rugunanan & R Smit “Seeking Refuge in South Africa: Challenges
Facing a Group of Congolese and Burundian Refugees” (2011) 28 Development Southern Africa 705
708.

! See for example, Crush (2000) International Migration 103-133; Landau (2006) Journal of Refugee
Studies 308-327; A Adepoju “Continuity and Changing Configuration of Migration to and from the
Republic of South Africa” (2003) 41 International Migration 3 3-25; J Handmaker & J Parsely
“Migration, Refugees, and Racism in South Africa” (2001) 1 Refuge 40 40-51; J Handmaker “No
Easy Walk: Advancing Refugee Protection in South Africa” (2001) 46 Africa Today 91 91-113; D
Danso & D A McDonald “Writing Xenophobia: Immigration and Print Media in Post-Apartheid South
Africa” (2001) 48 Africa Today 115 115-137; L B Landau & T Manson “Displacement, Estrangement
and Sovereignty: Reconfiguring State Power in South Africa” (2008) 43 Government and Opposition
315 315-36; M Neocosmos “The Politics of Fear and the Fear of Politics: Reflection on Xenophobic
Violence in South Africa” (2008) 43 Journal of Asian and African Studies 586 586-94; CorMSA
Protecting Refugees, Asylum-Seekers and Immigrants in South Africa (2010) 54-85 122-130; P Vale
“Migration, Xenophobia, and Security Making in the Post-Apartheid South Africa” (2002) 29 Politikon:
South African Journal of Political Studies 7 7-29; T Polzer “Adapting to Changing Legal Frameworks:
Mozambican Refugees in South Africa” (2007) 19 International Journal of Refugee Law 22 22-50; and
H Kotze & L Hill “Emergent Migration Policy in a Democratic South Africa” (1997) 35 International
Migration 5 5-35.
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standards set out in the Geneva Refugee Convention by the Constitutional Court.
The study examines how those legal barriers can be addressed.

The study accordingly notes that refugees are faced with a plethora of challenges
in turning socio-economic rights into entitlements. The factors that contribute to the
difficulty of their daily struggles for survival include: (i) distributive laws, policies and
strategies that are developed and designed to give priority to the socio-economic
needs of historically disadvantaged groups of South African citizens;?* (i) unjustified
claims made by local or municipal authorities that refugees’ social problems are
matters that fall in the functional areas of the national government, resulting in their
exclusion from the beneficiaries of service delivery;® (iii) political claims made by the
executive authority that a high number of refugees is economic migrants who do not
deserve international refugee protection;** (iv) the extension of immigration norms
and principles to apply to refugees and asylum-seekers, with the result that they are
given the same treatment accorded to non-citizens generally;?®> and (v) the ruling of
the Constitutional Court holding that refugees and asylum-seekers should be given
the same treatment accorded to temporary residents with respect to socioeconomic

rights that should be enjoyed on the basis of the standard of the most favourable

2 Socio-economic laws in the context of remedial measures, for example, include the Skills
Development Act 98 of 1998, the Skills Development Levies Act 9 of 1999, the Higher Education Act
101 of 1997, the National Student Financial Assistance Act 56 of 1999, the Employment Equity Act
55 of 1998, the Public Service Act 103 of 1994, the National Health Act 61 of 2003, the Housing Act
107 of 1997, the Social Housing Act 16 of 2008, the Social Assistance Act 13 of 2004, the Broad
Based Black Economic Empowerment Act 53 of 2003, the Marine Living Resources 18 of 1998, the
Mineral and Petroleum Resources Act 28 of 2002, the Competition Act 89 of 1998, and the
Preferential Procurement Policy Framework Act 5 of 2000; all which prioritise the redressing of past
injustices for an egalitarian society.

% 0On the denial of the social and economic services delivered by local government, see | Palmary
“‘Refugees, Safety and Xenophobia in South African Cities: The role of local government” (2002)
Centre for the Study of Violence and Reconciliation 1 1-24 and CorMSA Protecting Refugees,
Asylum-Seekers and Immigrants in South Africa (2010) 47-53.

* The argument that an ineffective asylum management system facilitates the admission of a higher
number of bogus refugees into the refugee system acts as a bar to extending social welfare to
recognised refugees and “had been made a scapegoat by South African authority for failing to meet
its international responsibility, whereby social injustice is perpetuated and uncertainties are
prolonged.” C Kavuro “Refugee Rights in South Africa: Addressing Social Injustices in Government
Financial Assistance Schemes” (2015) 5 J Sustain Dev Law Policy 176 182. See also Department of
Home Affairs: Green Paper on the International Migration, GN XXX, GG No. of 24 June 2016 (“the
2016 Green Paper”) 29, which affirms that over 90% of a high volume of asylum-seekers are not
%enuine refugees.

Kavuro (2015) J Sustain Dev Law Policy 176 176 argues that refugees and asylum-seekers are, for
example, treated as if they are international students at higher learning institutions. See also C
Kavuro “Refugees and Asylum-Seekers: Barriers to Accessing South Africa’s Labour Market” (2015)
19 Law, Democracy & Development 232 245, who maintains that refugees and asylum-seekers are,
more often, “confused or juxtaposed with economic migrants and the distinction between these two
groups is progressively blurred by politicians”.
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treatment.”® These challenges are intensified by public support for the exclusion of
refugees from socio-economic institutions. Public opinion is based on the belief that
refugees and asylum-seekers are “not taxpayers”;?’ that they are bogus refugees in
search of a better life;?® and that they would be a drain on the national resources.?
These views have been instrumental in the development of the exclusionary
distributive justice system and in developing the refugee system, which centres on
the self-integration and self-settlement approaches.

In light of the above, the present study is premised on the following underlying
assumptions: First and foremost, South Africa has a duty to take reasonable
measures within available resources for the progressive improvement of the quality
of life of the poor and vulnerable.*® Secondly, the rights contained in the Bill of Rights
in the South African Constitution are, with a few exceptions, statutorily and
constitutionally accorded to refugees and asylum-seekers within South Africa’s
borders. The state therefore also has a duty to protect the socio-economic rights of
indigent refugees and asylum-seekers.®! Thirdly, South Africa has an obligation to
refrain from applying the twin principles of exclusivity and self-sufficiency to refugees
and asylum-seekers.*? The principle that non-citizens who are likely to become a

public charge can be prohibited from entering or staying in South Africa, therefore

% Union of Refugee Women para 61 per majority judgment held that refugees (as well as asylum-
seekers) “may not be treated as permanent residents because they are not in the same
circumstances for the simple reason that they have yet to meet the requirements for permanent
residence.”

*’'S Gunn & M M Tal Torn Apart: Thirteen Refugees Tell Their Stories (2003) 16.

% Landau (2006) Journal of Refugee Studies 316. See too Danso & McDonald (2001) Africa Today
119.

» See, for example, Landau & Manson (2008) Government and Opposition 322 (refugees will multiply
and increase South African population and in future, citizens will suffer); Adepoju (2003) International
Migration 9-18 (a direct threat to citizens’ future economic well-being); Danso & McDonald (2001)
Africa Today 116 (they are responsible for stealing opportunities and causing crime and diseases);
Neocosmos (2008) Journal of Asian and African Studies 589 (migrants come to South Africa to take
and not contribute anything).

¥ See ss 25(5)-29 of the Constitution of the Republic of South Africa. See also C Mbazira Litigating
Socio-Economic Rights in South Africa: A Choice Between Corrective and Distributive Justice (2009)
1 (the purpose of including socio-economic rights in the South African Constitution was to advance
“the socio-economic needs of the poor in order to uplift their human dignity”).

¥ 3s 27(b) and 27A(d) of the Refugees Act, read together with arts 17-24 of the Geneva Refugee
Convention. In particular, art 2(1) of the African Refugee Convention provides that, when an African
state offers asylum to refugees, it must use the best endeavours consistent with its asylum law to
receive refugees and to secure the settlement of those refugees who cannot return to their home
countries or countries of origin owing to well-founded reasons.

2 The twin principles of exclusivity and self-sufficiency are laid down under ss 11- 22 of the
Immigration Act, dealing with the application of a temporary residence visa. However, refugees and
asylum-seekers are exempted from the twin principles by ss 27(b) and 27A(d) of the Refugees Act,
read together with arts. 17-24 of the Geneva Refugee Convention.
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does not apply to refugees and asylum-seekers.33 Finally, the problems faced by
South Africa in terms of hosting refugees are not unique to it as refugee problems
are matters that should be addressed on the basis of international cooperation and
burden sharing among members of the international community.>* On the African
continent, international cooperation and burden sharing are informed by the spirit of
African solidarity.®

The extent to which the state is under an obligation to guarantee the socio-
economic rights of refugees and asylum-seekers will be considered within the
context of three specific rights, namely the rights to public relief and assistance,
healthcare and housing. The scope of the thesis is limited to these three rights, since
their realisation poses particular challenges. First of all, the right to public relief and
assistance is not expressly protected by the South African Constitution or, by
extension, the Refugees Act. Secondly, the Geneva Refugee Convention is silent in
respect of the right of access to healthcare, which raises questions over refugees
and asylum-seekers’ entitlement to this right. Finally, although both the South African
Constitution and the Geneva Refugee Convention recognise rights relating to
housing accommodation, the specific South African legislation relating to housing,
i.e. the Housing Act 107 of 1997 as amended (“the Housing Act’), fails to make
provision for refugees and asylum-seekers. In all three cases, the uncertainty over
the legal position of refugees and asylum-seekers in relation to these rights
frustrates the need to confer on refugees and asylum-seekers differentiated and

favourable treatment on a principled basis. Self-evidently, the question of the legal

¥ 30(1). In particular, the Constitutional Court confirmed in the case of Khosa para 64, that the state
can take even stricter measures to prevent immigrants from becoming financial burdens. The court
stated that ‘[South Africa] can protect itself against [foreign nationals] becoming financial burdens by
thorough, careful consideration in the admission of immigrants, or by taking adequate security from
those admitted, or by demanding such security or guarantees from their sponsors at the time of
Lforeign nationals] are allowed into the country or are permitted to stay as permanent residents.’

* Para 2 of the Preamble to the 1969 Convention Governing the Specific Aspects of Refugee
Problems in Africa (“the African Refugee Convention”) provides that member states parties
“recognise the need for an essentially humanitarian approach in solving the problem of refugees.” Art
2(2) further provides that “the granting of asylum to refugees is a peaceful and humanitarian act and
shall not be regarded as an unfriendly act by any Member State.” Moreover, the Preamble to the
Geneva Refugee Convention stipulates that the Contracting parties “consider the grant of asylum may
place unduly heavy burdens on the state in certain countries, and that a satisfactory solution to a
problem of which the United Nations has recognised the international scope and nature cannot
therefore be achieved without international cooperation”. See, too, para 11, Recommendation 5 of the
Addis Ababa Document on Refugees and Forced Population Displacements in Africa, Adopted by the
OAU/UNHCR Symposium on Refugees and Forced Population Displacements in Africa; 8 - 10
September 1994, Addis Ababa, Ethiopia, stating that countries “should uphold the principles
of...practice[ing] burden-sharing and solidarity among States.”

% Art. 2(4) of the African Refugee Convention.
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position of refugees and asylum-seekers intersects with questions relating to
standards of favourable treatment, the basis for differentiated treatment advancing
the dignity of refugees, and a dignity-based and an equality-based interpretation of
refugees’ access to socio-economic rights.

Both human dignity and equality are entrenched as foundational values and
fundamental rights in the South African Constitution. They are listed in section 1(a)
as values upon which the Republic is founded, in section 7(1) as democratic values
affirmed by the Bill of Rights, and in sections 36(1) and 39(1)(a) as values to be
taken into account in determining the constitutionality of rights limitations and the
interpretation of fundamental rights, respectively. They are also the first two rights
guaranteed in the Bill of Rights.*® Moreover, human dignity and some aspects of the
right to equality are non-derogable during a state of emergency.®’

The creation of legislation, policies and programmes must be consistent with the
constitutional object of promoting the values of human dignity, equality and freedom.
It is within this context that law makers adopted the Refugees Act, which creates a
special dispensation for refugees and asylum-seekers in terms of which they are to
be treated equally with dignity, care, and special concern.®® The thesis focuses in
particular on human dignity and equality as guides to the interpretation of the
Refugees Act and the resolution of disputes relating to refugees and asylum-

seekers’ entitlement to socio-economic rights.

Two important distinctions need to be made in addressing the question whether
and to what extent dignity and equality can guide the interpretation of the socio-
economic rights of vulnerable and marginalised classes of people like refugees. The
first is the distinction between formal equality, on the one hand, and substantive and
remedial equality, on the other. Formal equality refers to sameness of treatment
without distinction of any kind.*® By contrast, substantive equality and remedial

equality are concerned with addressing the issues related to major inequalities in

*® The right to equality is guaranteed in s 9, and the right to human dignity in s 10 of the Constitution
of the Republic of South Africa, 1996.

s 37(5)(c). The non-derogability of the right to equality is restricted to “unfair discrimination solely
on the grounds of race, colour, ethnic or social origin, sex, religion or language”.

B ts preamble states that the passage of the Refugees Act creates an obligation to receive and treat
refugees in accordance with the standards and principles established in international law.

% D Greschner “Does Law Advance the Cause of Equality?” (2001) 27 Queen’s Law Journal 299 302.
Greschner states that in terms of formal equality, what counts is to treat “like cases alike” and “unlike
cases differently.”
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people’s resources, political and social power, and well-being.40 They are also
concerned with alleviation of inequality related to exploitation and oppression.41 Both
substantive and remedial equality are achieved through the equitable distribution of
rights, benefits, opportunities, burdens, and choices.*?

The second distinction is between negative and positive obligations relating to
human dignity. The negative dimension requires the state to refrain from interfering
with individuals’ freedoms or to desist from denigrating human dignity*® or to reduce
certain individuals to mere objects.** The positive dimension refers to the state’s
obligation to take socio-economic measures that will address people’s poverty,
deprivation or humiliation, given that these conditions impair people’s capacity to live
a life of dignity.*> These dimensions will be used to analyse the concept of
favourable treatment of refugees and asylum-seekers, as contemplated in the
Geneva Refugee Convention, and to argue for the differentiated treatment of
refugees and asylum-seekers. The dimensions are also used to analyse and
evaluate South Africa’s asylum law with respect to access to socio-economic rights

and benefits, in particular, social assistance, healthcare, and housing.

The African Refugee Convention framework will not be the primary focus of the
study of the extent to which the state is under an obligation to guarantee the socio-
economic rights of refugees and asylum-seekers. The reason is that the African
Refugee Convention does not itself contain socio-economic rights and benefits. The
African Refugee Convention supplements and complements the Geneva Refugee
Convention.”® More specifically, it sets forth standards that are based on African
conceptions of humanitarianism and solidarity. Those standards are intertwined with

the African philosophical concept of ubuntu, and the emphasis it places on the

9°303. See too | Currie & J de Waal The Bill of Rights Handbook 5ed (2005) 233 (Substantive
equality requires the State to consider the actual socio-economic condition of groups and individuals
in the achievement of constitutional equality).

*1'303. See too Currie & de Waal Bill of Rights 233.

“2.303. See too Currie & de Waal Bill of Rights 233.

“3 R D Glensy “The Right to Dignity” (2011) 34 Colum Hum Rts L Rev 65, 120-1. See too B Simmons
“Civil Rights in International Law: Compliance with Aspects of the International Bill of Rights” (2009)
16 Ind. J. Global Legal Stud. 437, 440.

** H Botha “Human Dignity in Comparative Perspective” (2009) 20 Stell LR 171, 180.

4 Glensy (2011) Colum Hum Rts L Rev 122. See too J Eckert “Legal Roots of Human Dignity in
German Law” in D Kretzmer & E Klein (eds) The Concept of Human Dignity in Human Rights
Discourse (2002) 47 (the state has a mandate to improve the condition of the lower class, who had
fallen into poverty and starvation).

*° Art 8(2) of the African Refugee Convention states that “[tlhe Present Convention shall be the
effective regional complement in Africa of the [Geneva Refugee Convention]”.

10
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protection of an individual’s life and dignity within a given community.*’ Those
standards will occasionally be referred to in situations where the standards set forth
under the Geneva Refugee Convention are not of help in the contextualisation of the
differentiated and favourable treatment of refugees and asylum-seekers with respect
to access to the three rights under consideration. Throughout the thesis, the African
Refugee Convention’s standards of refugee treatment will be understood within the
framework of an approach based on human dignity, as infused by the spirit of

ubuntu.

1 2 Research questions and aims

The thesis explores the question whether and to what extent refugees and
asylum-seekers should enjoy socio-economic rights in view of the constitutional
values of human dignity and equality and in view of the standards of same treatment
and more favourable treatment, as used in the Geneva Refugee Convention.

In addition to and following from the research question identified above, the study
has a number of aims, which help to define the scope of the thesis. The main aims of

the study are:

e To examine whether and to what extent refugees and asylum seekers are entitled
to constitutional socio-economic rights;

e To contextualise and determine the meaning of the concepts of “same treatment”
and “more favourable treatment” and to reflect on the standards of treatment, as
laid down in the Geneva Refugee Convention , as a legally binding obligation on
South Africa in terms of section 231 of the South African Constitution;

e To analyse the role of the values of human dignity and equality in the protection
of refugees and asylum seekers with regard to access to socio-economic rights
and benefits, with a view to restoring a sense of normalcy to their lives or
improving their conditions;

e To illustrate that the lack of harmonisation of laws governing the distribution of
socio-economic benefits with the Refugees Act has deprived refugees and
asylum-seekers of socio-economic goods and services that are essential to their

wellbeing;

4 Langa J in Makwanyane (para 225) stated that respect for the dignity of each and every person is
integral to the African philosophical concept of ubuntu.

11
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e To illustrate the manner in which same treatment to that accorded to foreign
nationals in relation to socio-economic rights generally results in discrimination
against refugees and asylum-seekers;

e To compare and analyse judicial interpretations of the concept of international
refugee protection as it pertains to socio-economic rights and benefits, with a
particular focus on South African, French and American jurisprudence;

e To explore the interplay between constitutionalism, immigration systems and the
refugee conventions (i.e. the Geneva Refugee Convention and the African
Refugee Convention) with a view to examine ways in which refugees are
included in or excluded from socio-economic rights and benefits; and

e To offer recommendations to promote the reform of socio-economic laws, policies
and strategies for ensuring optimum enforcement of the Geneva Refugee

Convention and the African Refugee Convention in South Africa.

13  Outline of chapters

Chapter 1 introduces the topic of the thesis, and sets out the research question,
the structure of the thesis and the research methods to be used. To this end, it
introduces the tension between immigration law and refugee law; considers the
interface between constitutional and international law requirements relating to the
treatment of refugees; underscores the challenges of interpretation of the Refugees
Act; and takes cognisance of constitutional provisions relating to the consideration of
foreign and international law when interpreting legislation or the Bill of Rights. It thus
paves the way for considering, in the remainder of the thesis, different arguments for
refugees and asylum-seekers’ inclusion in, or exclusion from, socio-economic
schemes. It also lays the groundwork for arguing for differentiated treatment for
refugees and asylum-seekers.

Chapter 2 attempts to define and contextualise the role of equality in the
protection of refugees and asylum-seekers. The chapter distinguishes between
formal equality and substantive equality, and examines their relation to the principles
of “same treatment” and “more favourable treatment”, as expressed in the Geneva
Refugee Convention. It attempts to define the concept of more favourable treatment,
with reference to the theories of citizenship and liberal distributive justice. Equality

jurisprudence is utilised to determine whether and to what extent the principle of

12
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substantive equality can be used to demand differentiated treatment for refugees
and asylum-seekers, and provide a principled basis for the alleviation of their socio-
economic deprivation.

Chapter 3 attempts to define and contextualise the role of human dignity in the
protection of refugees and asylum-seekers. Although a wider literature on the
meaning and uses of dignity is consulted, the chapter focuses in particular on
dignity’s potential to shed light on the requirement of favourable treatment, and to
guide the reform of South African asylum law, in order to make it more responsive to
refugees and asylum-seekers’ socio-economic deprivation. Literature and case law
are consulted in order to determine the extent to which dignity can be used to
contest the lumping together of refugees and other foreign nationals, and to demand
differentiated treatment for refugees. The chapter also considers the capacity of
dignity to guide the interpretation of specific socio-economic rights.

The next three chapters examine refugees and asylum-seekers’ access to a
number of selected socio-economic rights through a comparative lens. Chapter 4
focuses on public relief and assistance, chapter 5 on healthcare, and chapter 6 on
adequate housing. In each of these chapters, the current legal regime governing
refugees and asylum-seekers’ ability to access these rights is measured against the
socio-economic rights enshrined in the South African Constitution, the values of
dignity and equality infusing them, and international norms, standards and practices.
The legal position in South Africa is also compared to the position in France and the
United States (“US”). Drawing on South Africa’s constitutional jurisprudence, as well
as international and comparative law, the chapter asks how refugees and asylum-
seekers should be treated in comparison with citizens and non-citizens.

Chapter 7 concludes by drawing together the most important points and

recommendations arrived at in the individual chapters.

1 4 Methodology

The study comprises three research components. The first is a review of academic
literature related to refugee rights in respect of access to socio-economic rights and
to the concepts of dignity and equality. The second comprises a comparative
analysis of the constitutional and legislative frameworks governing refugees’ access
to socio-economic rights in the US, South Africa, and France, as well as relevant
case law. Thirdly, the study is approached from the standpoint of a human rights-

13
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based model which is based upon the principles of social justice and human
development and which is increasingly employed to demand a life in which the
inherent dignity and equal worth of each human person would receive respect and
protection.”® The thesis takes into consideration that the provisions of the Refugees
Act relating to the socio-economic rights of refugees and asylum-seekers should not
be seen in isolation, but should be interpreted against the background of emerging
norms, standards and practices, as emanating from or entrenched in international
refugee law, constitutional law, human rights law, domestic refugee law and
immigration law. The most significant challenges relating to the protection of the
socio-economic rights of refugees and asylum-seekers stem from the relationship
between those five areas or bodies of law, as these areas intersect in a variety of
ways.

The study therefore attempts to do the following: First, it examines the normative
framework relating to the socio-economic rights of refugees and asylum-seekers, as
established by the Refugees Act, read in view of the South African Constitution and
refugee conventions as well as international human rights conventions. In this
regard, it focuses in particular on the rights and values of human dignity, equality and
favourable treatment as interpretive guides to the question whether and to what

extent refugees and asylum-seekers are entitled to these rights.

8 See A Eide “Human Rights Requirement to Social and Economic Development” (1996) 21 Food
Policy 23, 23 (Human rights instruments, which have been ratified by a large majority of the States,
are built to ensure freedom from hunger and to promote adequate standards of living); J C Mubangizi
“Know Your Rights: Exploring the Connections between Human Rights and Poverty Reduction with
Specific Reference to South Africa® (2005) 21 SAJHR 32, 36 (Poverty is strongly linked to the
deprivation of fundamental human rights, as “poverty is a condition that inflicts only human beings”); P
J Nelson & E Dorsey “At the Nexus of Human Rights and Development: New Methods and Strategies
of Global NGOs” (2003) 31 World Development 2013, 2013-16 (human rights provide for standards
and principles as benchmarks and a basis for accountability of state and non-state actors); J
Chapman “Rights Based Development: The Challenge of Change and Power” (2005) Global Poverty
Research Group 1 16 (rights-based approach to development can encourage more complex analysis
of alleviation of both causes and symptoms of poverty); C Nyamu-Musembi “Towards an actor-
oriented perspective on human rights” in N Kaber (ed) Inclusive Citizenship and Expressions (2005)
43-4 (there is a linkage between human rights and human development. They both share the same
goals of “securing freedom for a life of dignity and expanding people’s choices and opportunities”; L
VeneKlasen, V Miller, C Clark & M Reilly “Rights-Based Approach and Beyond: Linking Rights and
Participation: Challenges of Current Thinking and Action” (2004) Unpublished paper drafted for A
Joint Initiative of the Participation Group-IDS and Just Associates (available at
https://justassociates.org/sites/justassociates.org/files/rights-based-approaches-and-beyond-rights-
and-participation.pdf) 4 (human rights-based model integrates development, participation, rights and
liberties into more effective social progress) and Yacoob J in Njongi v MEC, Department of Welfare,
Eastern Cape 2008 4 SA 237 (CC) para 81 (stating that there is a strong nexus between poverty and
the reduction of individuals in their human dignity, which is separate from the mere physical
discomfort of deprivation).

14


https://justassociates.org/sites/justassociates.org/files/rights-based-approaches-and-beyond-rights-and-participation.pdf
https://justassociates.org/sites/justassociates.org/files/rights-based-approaches-and-beyond-rights-and-participation.pdf

Stellenbosch University https://scholar.sun.ac.za

FAVOURABLE TREATMENT OF REFUGEES AND ASYLUM-SEEKERS

Secondly, the thesis juxtaposes this normative framework with the actual
treatment of refugees and asylum-seekers. In this regard, two main problems are
identified. The first relates to problems of implementation arising from the overlap
between the Refugees Act and the Immigration Act, and the tendency of state
officials to treat refugees and asylum-seekers as ordinary immigrants who are
temporarily resident in South Africa, and who are subject to the principles of
exclusivity and self-sufficiency. In view of this problem, the study examines the
relationship between refugee law and immigration law in cases of conflict. The
second problem relates to the tension between the above normative framework and
laws relating to the distribution of socio-economic rights like the rights to public relief
and assistance, healthcare and housing. A detailed analysis is undertaken of the
extent to which these laws limit, and in some cases exclude, the entitlement of
refugees and asylum-seekers to these rights.

Thirdly, the study enquires into the justifiability of these limitations of the rights of
refugees and asylum-seekers. It looks at whether there is a justifiable basis for the
exclusion of refugees and asylum-seekers from enjoying the rights in the South
African polity or whether they should be included in enjoying those rights on the

basis of human dignity or equality.

1 4 1 Constitutional law

The Constitution of South Africa states in section 2 that it is “the supreme law of
the Republic; law or conduct inconsistent with it is invalid, and the obligations
imposed by it must be fulfilled.” It follows that laws and state conduct depend for their
validity on compliance with the Constitution. Whether or not laws, policies and state
conduct which impact on the socio-economic position of refugees and asylum-
seekers are consistent with the state’s obligation to “respect, protect, promote and
fulfil the rights in the Bill of Rights”,** must be tested against the socio-economic
rights provisions in the Constitution, as well as provisions such as sections 9, 10 and
36. The thesis will accordingly analyse constitutional provisions relating to access to
social assistance, housing and healthcare. Particular attention will be paid to the

question whether and to what extent the constitutional rights and values of human

¥57(2).
15
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dignity and equality can assist in restoring a sense of normalcy to refugees’ lives and
improving their standard of living.

The Constitution also regulates the manner in which international treaties are
transposed into the South African legal system. International refugee treaties were
incorporated into the South African asylum system through the Refugees Act in
terms of sections 231(2) and 231(4) of the South African Constitution.

1 4 2 Immigration law

The Immigration Act sets out the minimum standards of protection of non-citizens
in South Africa. It is underpinned by the principles of exclusivity and self-sufficiency
which denote that non-citizens with temporary residence must be excluded from
social welfare. It is therefore necessary for the thesis to distinguish these principles
from the norms which apply to refugees and asylum-seekers. Difficulties arise from
the fact that certain immigration rules and principles are applied to refugees and

asylum-seekers in certain instances.

The main objective of the Immigration Act is to protect the rights, interests and
expectations of citizens by controlling, managing and administering the flow of
immigration.50 The immigration management system ensures that South African
borderlines are monitored,> that security considerations are observed when
admitting non-citizens in the country® and that the admitted non-citizens are capable
of contributing to the South African economy through investment or employment in
critical positions.53 Although refugees and asylum-seekers are exempted from some
of these measures by the Refugees Act, this does not imply that refugees will
receive the same treatment as citizens in all matters concerning them. In ensuring
that the rights, interests and expectations of citizens are protected, the South African
Constitution distinguishes between citizens and non-citizens as it confines certain
rights to citizens® and proclaims that only citizens are equally entitled to all rights,
privileges and benefits contained in it.>> Immigration law gives effect to this

distinction by prescribing terms and conditions of admission and stay that generally

* Para (i) of the Preamble to the Immigration Act.

*" This includes administration and management of ports of entry. See paras (e) and (f) of the
Preamble.

*2 Para (b) of the Preamble.

% para (h).

% Union of Refugee Women para 46.

% 3 3 of the Constitution of the Republic of South Africa, 1996.

16



Stellenbosch University https://scholar.sun.ac.za

FAVOURABLE TREATMENT OF REFUGEES AND ASYLUM-SEEKERS

exclude non-citizens from socio-economic entittiements. The wide acceptance of the
distinction between citizens and non-citizens in relation to access to social welfare is
the main reason why the Geneva Refugee Convention and African Refugee
Convention speak about the favourable treatment of refugees which should,
presumably, be a better standard of treatment compared to the minimum standard of
treatment afforded to non-citizens generally in terms of immigration law.

In order to achieve immigration objectives, the Immigration Act requires the state
to effectively detect, reduce and deter prohibited persons,® undesirable persons®’
and illegal non-citizens.®® South Africa’s immigration management system is
designed to ensure that the said groups of non-citizens are detected and deported™®
or that effective mechanisms are put in place so as to ensure that they do not gain
access to South Africa. Owing to their special socio-economic needs as indigent
people, refugees and asylum-seekers appear to fall in the category of undesirable
persons. Section 30 of the Immigration Act defines the term undesirable person to
include “anyone who is or is likely to become a public charge”. However, it would
have a serious impact on refugees and asylum-seekers if they were to be treated as
a potential burden on the state purse, and were to be eligible to be admitted and
reside in South Africa only if they were economically stable or possessed exceptional
skills or experience that would contribute to the economy of the nation.®° The
Immigration Act takes cognisance of the vulnerability of refugees and asylum-
seekers and exempts them from the twin principles. Section 23 allows entry of
asylum-seekers into the country subject to the provisions of the Refugees Act. The
thesis will argue that the Refugees Act was enacted precisely to facilitate the entry of
asylum-seekers into South Africa, to accord to them humanitarian assistance and

constitutional protection,®’

and to confer full legal protection on those who are
formally recognised as refugees.®

In analysing the impact of immigration law on the treatment of refugees,
consideration will be given to trends in international migration management and

conceptions of national security which result in the tightening of borders with a view

%3 1(xxx), s 29(1) of the Immigration Act.
73 1(xli), s 30.
%8 5 1 (xviii).
zj S 2(1)(c).
o S 2(1)()(aa)-(ff). _

Preamble, read in tandem with s 27A(d).
625 27(b).
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to protecting national interests (i.e. the national economy, national labour market and
redistribution of national resources) and to maintaining territorial integrity (i.e.
prevention of pollution, terrorism, organised or transnational crimes).63 The
exclusionary approach which underpins South African immigration law will also be
considered. In terms of this approach, public benefits should not be made available
to poor non-citizens because this would, in the words of Ngcobo J in Khosa v
Minister of Social Development (“Khosa”),** “constitute an incentive for immigration
to South Africa”,®® and result in such persons becoming “a burden to the state
purse”.®

Although ensuring the security and safety of the population is important, the thesis
will argue that reasons of national security or the protection of national interests
cannot be relied on to tramp on the rights of refugees. The thesis will further argue
that the international protection offered to refugees and asylum-seekers is not limited
to individual security or physical safety (i.e. to keep them safe from attack, crime,
harm, injury or danger), but also extends to human and social security (food, water,
healthcare, education and a social safety net). The favourable treatment of refugees
must thus be contextualised from the perspective of human dignity and human
security, which underpin an individual's freedom to fulfil his or her potential.
Refugees and asylum-seekers must be seen as bearers of fundamental rights who
must be given the opportunity to realise their potential for self-fulfilment, rather than
simply as undesirable persons who will be a burden on state resources.®’ Against
this background, the study will analyse the impact of giving refugees and asylum-
seekers the same treatment as non-citizens with temporary residence status, on

their rights to dignity and equality.

R Lubber “After September 11: New Challenges to Refugee Protection” (2003) World Refugee
Survey 1, 1 and F Duvell & B Jordan “Immigration, Asylum, and Welfare: The European Context”
g2002) 22 SAGE Publication 498, 498.

* [2004] 6 SA 505 (CC).

% Khosa para 121.

% para 122.

A Sen Development as Freedom (1999) 38 argues that social good will be achieved if each
person’s freedom is expanded to enable him/her to live the life he/she wishes to live. In this context,
the theory of security is defined as freedom from worries of any loss or harm. On the other hand,
freedom is defined by Amartya Sen as “a source of development first from individuals and second to
the nation as a whole”.
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1 4 3 Refugee law

The key legislation in the protection of refugees and asylum-seekers in South
Africa is the Refugees Act. The Act, firstly, notes that South Africa is under an
international obligation “to receive and treat in its territory refugees in accordance
with the standards and principles established in international law”.%8 According to
section 6 of the Act, the applicable standards and principles are not only those
contained in the refugee treaties but also those contained in relevant human rights
treaties.®® Secondly, the Act spells out the rights that accrue to refugees and asylum-
seekers as well as their duties and obligations within South Africa.”® Refugee rights
are not restricted to those contained in the Bill of Rights, but also include rights
guaranteed by human rights law, international refugee law and customary
international law insofar as those rights are consistent with the South African
Constitution.”" Thirdly, the Act confers on refugees and asylum-seekers rights
flowing from their refugee status.”? It thus recognises that the refugee situation is
unique and requires special measures to protect refugees and asylum-seekers,
especially with a view to ensure that their well-being, health and dignity as well as
the unity of their families are maintained.” All these features indicate that there is a

need to confer on refugees the standard of favourable treatment.

The thesis will attempt to contextualise the relevant provisions of the Refugees
Act with reference to the constitutional values of human dignity and equality, as well
as international principles and standards pertaining to refugees and asylum-seekers.
On the basis of these analyses, it will be argued that the lack of harmonisation of
laws governing the distribution of socio-economic benefits with the Refugees Act
results in depriving asylum-seekers of public relief and assistance and in negating
refugees’ needs relating to healthcare and housing. Throughout the thesis, it is
emphasised that the Refugees Act gives effect to socio-economic rights under both

the South African Constitution and the Geneva Refugee Convention, and that those

% Preamble.

% These include the Geneva Refugee Convention and its Protocol, the African Refugee Convention;
the 1948 Universal Declaration of Human Rights (“UDHR”); and any other relevant convention or
international agreement to which the Republic is or becomes a party.

%3 27-34.

"' Ss 232, 233 of the Constitution of the Republic of South Africa, 1996.

"2 Long title of the Refugees Act.

® Recommendation B of the Geneva Refugee Convention states, among other things, that the
Contracting Parties should safeguard against any threats to the right of refugees to the unity of the
family as the natural and fundamental group unit of society.
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rights are indispensable in enabling refugees and asylum-seekers to live a life

consistent with human dignity.

1 4 4 International refugee law

The requirement to give favourable treatment to refugees and asylum-seekers
derives from the four standards of treatment contemplated in the Geneva Refugee
Convention and from the demand made by the Geneva Refugee Convention not to
discriminate against refugees or asylum-seekers.” The need to confer on refugees
and asylum-seekers favourable treatment is also reflected in the African Refugee
Convention, which complements the Geneva Refugee Convention in Africa.”” An
exploration of international refugee law can assist us, firstly, in understanding the
historical development of the ethical and legal commitment to the protection of
refugees and the relationship between state sovereignty and refugees. This can help
lay the groundwork for a critical analysis of the protection of refugees in South Africa.
Secondly, it can give us a better understanding of the state’s obligations towards
refugees. This will provide us with a benchmark for making recommendations to
promote the reform of socio-economic laws, policies and strategies which will ensure
the optimum enforcement of the refugee treaties in South Africa.

The Refugees Act itself states in its long title that it aims to give effect to
“‘international legal instruments, principles and standards relating to refugees”, and
provides in article 6(1) that it must be interpreted with due regard to the Geneva
Refugee Convention, the 1967 Protocol Relating to the Status of Refugees and the
the African Refugee Convention. Moreover, sections 27(b) and 27A(d) define the
rights of refugees and asylum-seekers with reference to the rights guaranteed in the
South African Constitution. These rights must, in terms of section 39(1) of the
Constitution, be interpreted with due regard to international law.

Whilst the Geneva Refugee Convention provides the manner in which socio-
economic rights can be accessed under national jurisdiction, the African Refugee
Convention simply recognises that there is a need to address the socio-economic

conditions of refugees and asylum-seekers with the aim of providing them with a

™ Art 3 of the Geneva Refugee Convention states that “[the Contracting States shall apply the
provisions of this Convention to refugees without discrimination as to race, religion or country of
origin.”

> Art 8(2) of the African Refugee Convention states that “[tlhe Present Convention shall be the
effective regional complement in Africa of the [Geneva Refugee Convention]”.
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better life and future.”® It states furthers that socio-economic protection should be

understood in a humanitarian and African context.’’

This approach is of central
significance in the interpretation of socio-economic rights of refugees in South Africa,

especially, the determination of their minimum core content.

1 4 5 International human rights law

Socio-economic rights are entrenched in human rights texts which set out the
basic norms and standards of treatment that apply to all people — citizens and non-
citizens alike. These instruments impose on states the obligation of progressive
realisation of socio-economic rights and lay down a minimum core in relation to the
provision of these rights.”® Human rights norms are regularly invoked, first to
supplement the protection of refugee rights and secondly to interpret and justify
favourable or differentiated treatment of refugees and asylum-seekers. The human
rights-based approach to the interpretation of constitutional rights and refugees’
rights is consistent with section 39(1)(b) of the South African Constitution’® and
section 6(1) of the Refugees Act.®

Given that human rights norms play a role in supplementing favourable treatment
as envisaged by international refugee treaties, they are particularly relevant in
situations where the Geneva Refugee Convention and African Refugee Convention

are silent. They can, for instance, be employed to justify differentiated treatment of

’® Para 1 of the Preamble.

" Para 2 of the Preamble, read in tandem with art || (2).

"8 In terms of s 6 of the Refugees Act, due regard must also be given to human rights texts to which
South Africa is or becomes a party. These human rights texts, for example, include the UDHR, the
1949 Geneva Conventions; the 1966 International Covenant on Economic, Social and Cultural Rights
(“ICESCR”); the 1966 International Covenant on Civil and Political Rights (“ICCPR”); the 1971
Declaration on the Rights of Mentally Retarded Persons; the 1975 Declaration on the Rights of
Disabled Persons; the 1977 Protocol Additional to the Geneva Conventions of 1949, and relating to
the Protection of Victims of International Armed Conflicts; the 1979 Convention on the Elimination of
All Forms of Discrimination Against Women; the 1981 African Charter on Human and People’s Rights
(“ACHPR”); the 1984 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment; the 1986 Declaration on the Right to Development; the 1989 Convention on the
Rights of the Child; the 1993 Vienna Declaration and Programme of Action (“VDHP”); the 1999
African Charter on the Rights and Welfare of the Child. It also needs be noted that the Constitutional
Court held that any human rights text can provide guidance in interpreting the Bill of Rights,
regardless of whether or not South Africa ratified it. See Government of the Republic of South Africa v
Grootboom 2001 1 SA 46 (CC) para 26, citing the case of S v Makwanyane 1995 3 SA 391 (CC) para
35.

" It states that when interpreting the Bill of Rights, a court, tribunal or forum must consider
international law.

8 |t states that the Refugees Act must be interpreted and applied with due regard to the Geneva
Refugee Convention and its Protocol, the African Refugee Convention, UDHR, and any other relevant
convention or international agreement to which South Africa is or becomes a party.

21



Stellenbosch University https://scholar.sun.ac.za

FAVOURABLE TREATMENT OF REFUGEES AND ASYLUM-SEEKERS

vulnerable groups of refugees, such as women, children, disabled people, elderly
people or persons with serious illnesses. Unlike the human rights instruments, the
international refugee instruments do not create a special dispensation for these

vulnerable groups.
14 5 1 International policy and jurisprudence

Where relevant, the thesis refers to and analyses judicial opinions, observations,
and general comments of international or regional bodies entrusted with the mandate
to give meaning to human rights and freedoms contained in international or regional
human rights texts. These bodies include the Committee on Economic, Social and
Cultural Rights, the Committee on the Rights of the Child, the European Court of
Justice (“ECJ”), the European Court of Human Rights (“‘ECtHR”), the European
Committee on Social Rights (“ECSR”), the African Commission on Human and
Peoples’ Rights (“the African Commission”), the Human Rights Committee, and the
International Court of Justice (“ICJ”). Furthermore, in examining the core meaning of
refugees’ rights, the thesis analyses the views of the Ad Hoc Committee on
Refugees and Stateless Persons (“the Ad Hoc Committee”) which was established to
close the gaps in international refugee law by establishing standards of favourable
treatment of refugees, contained in the Geneva Refugee Convention.® It also
considers observations and recommendations of the UNHCR with respect to how
host countries should give substance to the rights contained in the Geneva Refugee
Convention, when for example developing their national asylum policies. The same
approach applies to the interpretation of the enforcement of the African Refugee
Convention within the framework of the African Charter on Human and Peoples’
Rights® by the African Commission. Throughout the thesis, these judicial decisions
and quasi-judicial decisions are employed as a benchmark to gage the possible
outcomes of different notions of differentiated and favourable treatment tailored to

meet the special needs of refugees and asylum-seekers.

# The Ad Hoc Committee was created by Resolution No. 248(1X), adopted by the Economic and
Social Council on 08 August 1949.
8 Adopted in Banjul, 27 June 1981; OAU Doc, CAB/LEG/67/3 rev.5, 21 ILM58 (1982).
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1 4 6 Foreign law and jurisprudence

Section 39(1)(c) of the South African Constitution authorises courts to have regard
to foreign law in interpreting the Bill of Rights. The thesis employs a range of
principles and standards derived from foreign laws and judicial opinions with a view
to comparing different approaches to the treatment of refugees and asylum-seekers.
In particular, it uses foreign law to help contextualise the concept of favourable
treatment. It compares South Africa’s reception and treatment of refugees with two
other countries that host a high number of refugees and asylum-seekers, namely the
US and France.®® Even though these three countries constitute the main focus of the
comparative study, the legal position in other countries such as the United Kingdom
(“UK?”), Canada, Australia, and New Zealand will also occasionally be referred to, in
order to demonstrate the tension between asylum law and immigration law, and

between constitutional law and international refugee law.

14 6 1 The US’s approach to the treatment of refugees

Consideration of the US’s approach to the treatment of refugees is motivated by a
number of reasons. The US is one of the countries that host a high number of
refugees and asylum-seekers.®* However, the US’s Constitution and asylum law
neither guarantee socio-economic rights nor explicitly protect the right to human
dignity and substantive equality as South African law does. It did not ratify the
International Covenant on Economic, Social and Cultural Rights (ICESCR”) and the
Geneva Refugee Convention, but ratified the 1967 Protocol Relating to the Status of
Refugees. Despite these shortcomings, US asylum law provides socio-economic
rights protection for refugees, asylum-seekers and certain categories of “deserving”
poor or vulnerable migrants.®® It is based on the Immigration and Nationality Act of
1952 (“INA”), which initially followed article 33 of the Geneva Refugee Convention,

but was radically revised by the Refugee Act of 1980 and, more recently, by the

8 According to UNHCR Global Trends A Year of Crisis (2011), South Africa registered 107 000
asylum claims, that is, one tenth of applications for asylum globally. It was followed by the United
States of America (76 000) and France (52 100).

8 In 2011, the US was the country that registered the second highest number of refugees. See
UNHCR Global Trends A Year of Crisis (2011).

® D Sainsbury “Immigrants’ Social Rights in Comparative Perspective: Welfare Regimes, Forms of
Immigration and Immigration Policy Regimes” (2006) 16 Journal of European Social Policy 229 232.
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Refugee Protection Act of 2013.% The US is, in terms of the 1980 statute, committed
to restoring the dignity and equal worth of refugees fleeing from persecution around
the world.” The fact that the US ratified neither the Geneva Refugee Convention nor
the ICESCR does not absolve it from the obligation to accord to refugees and
asylum-seekers favourable treatment. The US’s accession to the Protocol to the
Geneva Refugee Convention in 1968 was interpreted by the Supreme Court of the
United States (“SCUS”) as imposing an onerous duty on the US to comply with the
Geneva Refugee Convention’s provisions.®® Again, the US’s commitment to protect
the dignity of refugees is influenced by historical precedents.

After World War 1l, the US recognised the right to seek asylum in terms of various
pieces of legislation adopted between 1948 and 1957.%° In terms of these laws,
refugees and asylum-seekers had access to humanitarian relief,®® social
assistance®’ and social benefits.®? Before the 1980 amendment, only refugees from
communist nations and certain areas of the Middle East were admitted.*®

The 1980 statute redressed the discriminatory practices and provides for a
comprehensive mechanism for the resettiement and absorption of refugees.** Most
importantly, it authorises the allocation of public funds for the purpose of restoring
their dignity, hope, and worth through resettlement and integration processes that
would allow them to participate fully in American socio-economic life.* It also creates
the Office of Refugee Resettlement (“ORR”) to administer funds and oversee the
integration processes.® There is no such institution in South Africa, as South African

asylum law is arguably based on self-integration and self-settlement.

% C Bohmer & S Shuman Rejecting Refugees: Political Asylum in the 21st Century (2008) 17. See
too Sale v Haitian Centers Council, Inc 509 US 155 (1993) (the Immigration and Nationality Act
g INA”) of 1952 was amended to conform to the Geneva Refugee Convention).

E M Kennedy “Refugee Act of 1980” (1981) 15 International Migration Review 141 143.
% See INS v Cardoza-Fonseca 480 US 421(1987) 436-437.
89 They include the Displaced Persons Act of 1948, the INA, the Refugee Relief Act of 1953, and the
Refugee-Escapee Act of 1957 and the Migration and Refugee Assistance Act of 1962.
% Refugee Relief Act of 1953.

Mlgratlon and Refugee Assistance Act of 1962.

2s 412(e) of the INA enabled all vulnerable foreign nationals to have access to social benefits
provided that they meet demonstrable need requirements or other eligibility requirements. See also
Samsbury (2006) Journal of European Social Policy 232.

Kennedy (1981) International Migration Review 143.

* Title | of the Refugee Act of 1980. See too the Office of the Refugee Settlement (“ORR”) Report to
the Congress FY 2011 (2011) 3.

ORR Report to the Congress 1.

® See A Bruno “U.S. Refugee Resettlement Assistance” (2011) Unpublished paper issued by
Congressmnal Research Service for Congress, 04-01-2011 (available at
https://fas.org/sgp/crs/row/R41570.pdf).
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Under US jurisdiction, refugees are entitled to “favourable or equal treatment” to
that accorded to American citizens in relation to all aspects of socio-economic rights
and benefits. A number of laws were passed to make this a reality. They include the
1935 Social Security Act, the 1980 Refugee Education Assistance Act, the 1988
Amerasian Homecoming Act, the 2008 Consolidated Appropriations Act and the
2010 Affordable Care Act. The US asylum law, however, is not without legal
deficiencies. Bohmer and Shuman demonstrate how the US system relating to
asylum admission management is flawed in practice, due to the fear of granting
asylum to false or bogus asylum-seekers.97

Even though the US Constitution does not guarantee socio-economic rights, the
due process and equal protection clauses in the Fourteenth Amendment can be
used to challenge the exclusion of refugees and asylum-seekers from socio-
economic benefits. For instance, the SCUS held in Plyler v Doe® that the denial of
the right of children of illegal foreign nationals to enrol in school and the withholding
of state funds for their education violated the principle of equal protection.®® It further
stated that illegal non-citizens are protected by the due process clauses of the Fifth
and Fourteenth Amendments.'® This case illustrates that refugee rights can be
protected in view of the equal protection and due process clauses. Like South
African and French courts, the SCUS, in Plyler v Doe, stressed that the denial of
socio-economic rights can be said to be rational and thus permissible only if it
furthers some substantial goal of the state.’®! Otherwise, deprivation would impose

“a lifetime hardship” or pose “an obstacle to individual achievement.”'%

The thesis will ask whether and how the equal protection and due process
jurisprudence of the US can assist in the development of an equality jurisprudence
that is responsive to refugees’ deprivation, and that places the demand for
differentiated treatment for refugees on a principled basis. Given the study’s focus on
the rights to public relief, healthcare and housing, the US’ approach to these rights

will be given particular attention.

7 See Bohmer & Shuman Rejecting Refugees 17.

% 457 US 202 (1982).

% plyler v Doe 210-230.

19°210-216.

191 210-216. For South Africa, see Khosa para 53 (deprivation must not be arbitrary or irrational nor
must it manifest a naked preference, rather it must be reasonably designed to achieve a legitimate
government purpose). For France, see Constitutional Council, Decision 93-325 DC of 13 August
1993, para 20 read in conjunction with para 81-88 (deprivation must be based on justifiable grounds).
'%2 plyler v Doe at 210-216.
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14 6 2 France’s approach to the treatment of refugees

In addition to containing a comparative analysis of the asylum policies of US, the
thesis also explores the asylum policies of France. This choice is motivated by a
number of reasons: South African asylum law was influenced by European asylum
policies;'® France is also a host to a high number of refugees and asylum-

4

seekers;'® and the 1789 French Revolution greatly contributed to the modern

human rights paradigm.w5

In this regard, the French legal framework poses an
interesting set of possibilities, given its placement in the European Union (“EU”), in
relation to the tension between national law and international refugee law. It is
however crucial to note that socio-economic rights are not expressly contained in the
1958 French Constitution; rather, the protection of these rights in the French legal
order is justified on the basis of the constitutional objective of preserving and
promoting a normal life.*®

The socio-economic protection of refugees and asylum-seekers is, since the early
1990s, “a matter of common interest” among countries of the EU.'” The EU has
adopted refugee laws which give effect to the Geneva Refugee Convention,'® but
Member States can also, individually, adopt refugee policies in conformity with their
respective constitutional mandates.'® In contrast to South Africa and the USA,
France included the right to asylum in the 1793 Constitution, as reformed by the

1946 Constitution, to which the 1958 Constitution refers. It seeks to grant asylum to

1% J Handmaker “No Easy Walk: Advancing Refugee Protection in South Africa” (2001) 48 African
Today 91, 98-101 states that, in many crucial respects, South African refugee status determination
mirrors that of the European Union and that the operation of temporary protection of refugees
followed the approach of the European Union.

% |n 2011, France was the country that recorded the third highest number of asylum-claims in the
world. See UNHCR Global Trends A Year of Crisis (2011).

'% The modern constitutional states and a number of human rights treaties and declarations were
influenced by the eighteenth century French enlightenment as guided by the political thought of
Charles-Louis de Secondat (Montesquieu), Jean-Jacques Rousseau, and Francois-Marie Arouet
%oltaire) to mention but a few.

The Preamble to the 1946 French Constitution — to which the 1958 French Constitution refers —
states that the French government “shall guarantee to all...protection of their health, material security,
rest and leisure” and that “all people who...are incapable of working, shall have the right to receive
suitable means of existence from society.” See too the Constitutional Council, Decision 93-325 DC of
13 August 1993 where it stated that the protection of socio-economic rights is drawn from the
constitutional objective of preserving public order, including the right to lead a normal life (paras 2-3).
97 K Kerber “Temporary Protection in the European Union: A Chronology” (2000) 14 Georgetown
Immigration Law Journal 35 41.

1% Maastricht Treaty on European Union, February 7, 1992, O.J. (C191) (1992), 31 .L.M. 247 (1992),
as amended by the Treaty of Amsterdam, October 2, 1997, O.J. (C340) (1997); and the regulations of
the Council of the European Union of 18 February 2003, known as “Dublin Il Regulations.”

199 Kerber (2000) Georgetown Immigration Law Journal 41.
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individuals persecuted by virtue of their actions in pursuit of liberty."® Furthermore,
France has expressed its commitment to protecting refugees through ratification of
the Geneva Refugee Convention on June 23, 1954.""" The conditions of admission
and treatment of refugees within French borders are set out under the 1952
Immigration and Asylum Code, as amended.""? The immigration and asylum system
creates the Office francais de protection des réfugiés et apatrides (“OFPRA”), or in
English, French Office for the Protection of Refugees and Stateless Persons, to
oversee the admission of refugees and grant refugee status or subsidiary protection.

Like South Africa, France’s immigration system is grounded in the twin principles

of exclusivity and self-sufficiency.'™

It gives a mandate to the French administrative
authority to detect and deport bogus asylum-seekers and illegal immigrants, and to
ensure that they do not have access to social welfare.”* The Conseil Constitutionnel
(“Constitutional Council”) cautioned that although the French authority has the right
to protect France’s integrity and the interests of citizens, the principle of asylum must
be respected and applied in terms of national refugee policies in conformance with
the international conventions transposed into French domestic law."”® For that
reason, non-citizens who showed their intention to apply for asylum are exempted
from the restrictive immigration measures."'® For the protection of individuals’ dignity,
the Constitutional Council places emphasis on the right to freedom, which the judicial

authority has a duty to protect.”” Even though French laws are more often tested

"0 1t states that “any person persecuted on account of his/her actions in furtherance of freedom shall

have a right of asylum in the territories of the Republic.” See too Constitutional Council, Decision 92-
307 DC of 25 February 1992, para 9.

"The Act 54-290 of 17 March 1954 authorised ratification of the Geneva Refugee Convention and it
was published by the Decree 54-1055 of 14 October 1954.

"2 The Act 52-893 of July 25, 1952 as amended by the Act 82-442 of 27 May 1982; the Act 98-349 of
11 May 1998; the Decree of 10 December 2003; and the Decree of 14 August 2004.

"3 J Hollifield “Migrants ou Citoyens: La politique de 'immigration en France et aux Etats-Unis” (1990)
6 Revue Européenne de Migrations Internationals 159 165; C Escoffier, P Tainturier, A Halasa, N
Baba & C Sidhom “Droits économiques et sociaux des migrants et des réfugiés dans la région
Euromed: Accés aux soins de santé et au marché du travail: Etudes Des Cas: France, Jordanie et
Maroc” (2008) Réseau Euro-Méditerranéen des Droits de 'Homme 1 40-52; G Noiriel “Représentation
nationale et catégories sociales: L'exemple des réfugiés politiques” (1997) 26 Geneses 25 25-54; and
Ordinance 45-2658 of 2 November 1945, as amended, on conditions of entry and residence for aliens
in France.

"4 Gebremedhin [Gaberamadhien] v France (2007) para 32-35. See too article L.742-3 of the
Immigration and Asylum Code.

"1 Constitutional Council, Decision 92-307 DC of 25 February 1992, para 8 & 9.

"¢ Constitutional Council, Decision 86-216 DC of 3 September 1986, para 3-4.

"7 Constitutional Council, Decision 92-307 DC of 25 February 1992, para 12. See also Constitutional
Council, Decision 93-325 DC of 13 August 1993, para 3, 8 and art 66 of the French Constitution of
1958.
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against the constitutional guarantee of individual freedom,'™® they should be
measured against and interpreted in terms of the ideals of freedom, equality and
fraternity on which the French Constitution is based.'® It was held that seeking
asylum “is a fundamental freedom whose corollary is the right to request refugee
status”, as well as the rights attached to it."?°

In regard to socio-economic rights, France provides humanitarian support to
asylum-seekers with a view to meeting their essential basic needs."?' Upon arrival,
the local administrative authority (in particular, prefecture) issues to asylum-seekers
a temporary residence card (authorisation provisoire de séjour) which provides
access to certain socio-economic rights.'?* The Constitutional Council held that the
withdrawal, refusal or non-renewal of a temporary residence card merely on the
“‘unjustified” ground that an asylum-seeker is illegal or constitutes a threat to the
public order, might amount to a violation of the right to asylum as well as the right of
refugees to a normal family life."”® These decisions affirm the distinctiveness and
exceptionality of refugees’ legal position that requires a more favourable approach to
their humane treatment.

Asylum-seekers enjoy fewer socio-economic rights and benefits than those
enjoyed by refugees and French citizens, on the one hand, and treatment as
favourable as possible, when compared to non-citizens, on the other.'® France has

devised legal mechanisms aimed at the integration of refugees into French society,

18 Constltut|onal Council, Decision 93-325 DC of 13 August 1993, para 18.

See the Preamble, art 1 and 2 of the French Constitution.

Gebremedhln [Gaberamadhien] para 65 (quoting the decision of the Conseil d’ Etat).

European Migration Network Ad-Hoc Querry on Asylum Support Rates Requested by the UK
National Contact Point on 1% February 2013 Compilation produced on 4" April 2012 at 11. See too
Guide for Asylum-Seeker 2009: Information and Orientation, 02 December 2009,
http //lschengendangle.jogspace.net/files/2010/02/GuideAsileEN.pdf (accessed 12-03-2014) 34.

? For example, they are allowed to have access to housing and accommodation, social support
(children’s schooling and healthcare services), and financial food aid. Asylum-seekers are not allowed
to work except if the decision on the application of asylum has been pending for more than one year.
See Guide for Asylum-Seeker 2009: Information and Orientation, 02 December 2009.

23 Constitutional Council, Decision 93-325 DC of 13 August 1993, para 20 read in conjunction with
para 81-88.

2% It is crucial to point out that there are two categories of refugees: (i) individuals who meet the test
of the Geneva Refugee Convention or constitutional right to asylum or article 6 and 7 of the Statute of
the UNHCR and (ii) individuals who are stateless persons or who can be persecuted on the reasons
of probability of facing the death penalty, torture, inhuman or degrading treatment or generalised
violence. The latter is offered “a subsidiary protection”, accompanied by fewer socio-economic
benefits than that accorded to the former. The first category of refugees enjoys the same socio-
economic rights — that is the same treatment — enjoyed by citizens. See European Migration Network
“Ad-Hoc Query on asylum support rates Requested by the UK National Contact Point on 1st February
2013 - Compilation produced on 4th April 2013” (20-02-2013) Interieur <www.interieur.gouv.fr>
(accessed 15-03-2016); and arts L.711-1, L.712-2, L.713-2 of the Immigration and Asylum Code.
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through the provision of social support, individually tailored to meet a refugee’s
need.'®® The thesis will utilise the French approach to the treatment of refugees to
demonstrate some of the gaps between the law and reality as regards the protection
of refugees in South Africa, and to suggest ways in which those gaps can be closed.
Given the study’s focus on the rights to public relief, healthcare and housing,

France’s approach to these rights will be given particular attention.

125 Writing in 1954, P Weis “The International Protection of Refugees” (1954) 48 The American
Journal of International Law 193, 194 praised France for its progress in assimilating the treatment of
refugees in certain social matters to that of French citizens. See too Guide for Asylum-Seeker 2009:
Information and Orientation, 02 December 2009 at 43-44 and Noiriel (1997) 26 Genéses 38-39.
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CHAPTER 2
EQUALITY AND THE PROTECTION OF REFUGEES
2 1 Introduction

Both the refugee conventions and the South African Constitution are based on the
principles of equality, dignity and freedom'?® and thus guard against unfair practices
or the repetition of iniquitous actions of the past.127 In ensuring equality in dignity and
rights, the South African Constitution embraces the principle of non-discrimination'?®

9

and guarantees, in additon to formal equality,’®® substantive and remedial

equality.”™ The refugee conventions are based on the principles of non-

! t'¥2 and (more) favourable treatment.’™ In

discrimination,™! equal/same treatmen
other words, the South African Constitution, the African Refugee Convention and the
Geneva Refugee Convention are human rights based instruments which prohibit the
unreasonable or unjustified exclusion of certain categories of people from enjoying
fundamental rights. Whereas the South African Constitution is concerned with all

134 the Geneva

people who live in South Africa, with a particular focus on citizens,
Refugee Convention and the African Refugee Convention are concerned with the
treatment of refugees and asylum-seekers within the jurisdiction of the host state.’®
Whilst the African Refugee implicitly grounds equality in the African values or ethos,
the Geneva Refugee Convention obligates a host state to confer the rights contained
in it on refugees (and asylum-seekers) on a par with either citizens or non-citizens,
depending on the rights involved. Whether rights are conferred on refugees on a par

with citizens or non-citizens, it must be done on a favourable basis.

'2° 3 1(a) of the Constitution of the Republic of South Africa, 1996 proclaims that South Africa is
founded on the values of human dignity, the achievement of equality and the advancement of human
rights and freedoms. The Geneva Refugee Convention is also a rights-based instrument which is
underpinned by foundational values. It declares in its Preamble that it is informed by the principle, as
stated in the Charter of the United Nations and the 1948 Universal Declaration of Human Rights, that
“human beings shall enjoy fundamental rights and freedoms without discrimination”.

S 1(b) of the Constitution provides that South Africa is founded on values of non-racialism and
non-sexism. Similarly, the Convention is underpinned by the main object of both the UDHR and the
Charter of the United Nations, which is to protect and promote equal and inalienable rights of all
members of the human family so as to safeguard human beings against barbarous acts which have
%létrsag(eg) the conscience of mankind (see Preambles of the UDHR and the Charter of the UN).

295 9(1).

%0°59(2).

31 Art 3 of the Geneva Refugee Convention. See too art IV of the African Refugee Convention.

32 Arts 7(1), 13, 14, 17(3), 18, 19, 20, 21, 22(1)-(2), 23, and 24.

'3 Arts 17(1) and 17(3).

133 3 of the Constitution.

%% See G S Goodwin-Gill The Refugee in International Law (1983) 163-164.
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The Geneva Refugee Convention provides for four guiding standards of
favourable treatment in relation to socio-economic rights, without prejudice to the
state granting asylum to refugees. These standards of favourable treatment are: (i)
favourable treatment as accorded to citizens, (ii) the most favourable treatment as
accorded to non-citizens in the same circumstances, (iii) treatment as favourable as
possible, and in any event, not less favourable than that accorded to non-citizens
generally; and (iv) the same treatment as accorded to non-citizens generally. In light
of these guiding standards, refugees are firstly entitled to “equal treatment” to that
accorded to citizens in respect of artistic rights and industrial property,136 labour

139 public relief and assistance,® and

recruitment,’® rationing,’*® basic education,
labour and social security."' Secondly, refugees should be given “the most
favourable treatment” accorded to nationals of a foreign country in the same
circumstances in relation to the right to engage in wage-earning employment.’?
Thirdly, “treatment as favourable as possible, and, in any event, not less favourable
than that accorded to [non-citizens] generally in the same circumstances” is provided
for with regard to the acquisition of property and rights pertaining to moveable and

%3 self-employment,'** the practice of a liberal profession,’*®

immoveable property,
housing™® and tertiary education.'’ Fourthly, article 7(1) of the Geneva Refugee
Convention recommends the same treatment afforded to non-citizens generally in
line with conditions of reciprocity.'*® This applies to those rights which are not
entrenched in the Geneva Refugee Convention, such as the right to have access to
health care services and sufficient food and water. In a nutshell, the last two
standards require a host state to treat refugees in the same way as non-citizens or in

a manner which is not less favourable than that accorded to non-citizens. This

3% Art 14 of the Geneva Refugee Convention.

37 Art 17(3).
138 Art 20.
139 Art 22(1).
O Art 23.
1 Art 24.
1:2 Arts 17(1) and 17(3).
Art 13.
" Art 18.
5 Art 19.
0 Art 21.
"7 Art 22(2).
8 Art 7(1) states that “[e]xcept where [the Refugee] Convention contains more favourable provisions,
a Contracting State shall accord to refugees the same treatment as is accorded to [non-citizens]
generally”.
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minimum standard of treatment (i.e. the same or equal treatment as non-citizens)
requires meticulous analysis to illustrate its dangers.

The general treatment of non-citizens is prescribed by South Africa’s immigration
law. It is framed within the exclusionary model espoused in terms of the twin
principles of exclusivity and self-sufficiency.'® The twin principles are concerned
with the sovereign nation’s goal of self-preservation,'® which is achieved through: (i)
admission of non-citizens within South African boundaries on the condition that they
are self-supportive and self-reliant; and (ii) exclusion of non-citizens with temporary
resident visas or permits from accessing socio-economic programmes designed to

support citizens who are vulnerable to poverty.'™

The application of the twin
principles of exclusivity and self-sufficiency to refugees and asylum-seekers appears
to be consistent with the standard of the same treatment with non-citizens as
contemplated by the Geneva Refugee Convention. In light of immigration law, the
same or equal treatment of refugees (and asylum seekers) with non-citizens renders
certain socio-economic rights unrealisable to them, as will be demonstrated in detail
in this chapter as well as subsequent chapters.

The chapter seeks to demonstrate that the same treatment accorded to non-
citizens generally as contemplated by the Immigration Act is inconsistent with the
special status of refugees; threatens to undermine certain rights and principles that
are at the heart of their protection; and is also at odds with the Refugees Act. The
chapter will examine these issues through the prism of equality. It will define and
contextualise the role of equality in the protection of refugees and asylum-seekers,
and in protecting them from destitution. In doing so, it will explore the meaning of
equality under the South African Constitution, with reference to the distinction

between formal equality and substantive equality. It will also examine the relation

s 10(4) of the Immigration Act provides that “[a] visa is to be issued on terms and conditions that
the holder is not or does not become ... an undesirable person”. An undesirable person is defined in
terms of s 30 of the Immigration Act to refer to anyone who is or is likely to become a public charge;
anyone who has been judicially declared incompetent; or an un-rehabilitated insolvent. If a person
becomes an undesirable person or indigent whilst staying in South Africa, such person contravenes
the terms and conditions on which the visa was granted and thus becomes an illegal foreigner who
must be deported.

%% The notion of self-preservation inherent in sovereignty is defined to refer to the responsibilities of
the state to protect its citizens as sovereign, including those duties and obligations to “secure and
maintain the peace, protect individual subjects and provide and maintain the conditions necessary for
a commodious life”. See E Curran “Can Rights Curb the Hobbesian Sovereign? The Full Right to Self-
Preservation, Duties of Sovereignty and the Limitations of Hohfeld” (2006) 25 Law and Philosophy
243 252-253.

¥ S 42 of the Immigration Act provides that no one can aid, abet, assist, enable or in any manner
help an illegal foreigner, save for necessary humanitarian assistance.
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between these dimensions of equality and the standards of same treatment and
favourable treatment as expressed in the Geneva Refugee Convention and as given
effect to by the Refugees Act. In exploring the meaning of the concept of favourable
treatment, attention will be given to the notions of citizenship, self-preservation, and
liberal distributive justice. The guiding standards of favourable treatment and equality
will be used to analyse the relationship between the rights of refugees and the rights
of citizens as it pertains to distributive justice. Moreover, it will be asked whether and
to what extent the principle of substantive equality can be used to argue for
treatment for refugees and asylum-seekers that is different from the treatment
accorded to non-citizens in terms of the Immigration Act. The chapter will therefore
consider the vulnerability and special social circumstances of refugees and asylum-
seekers, as a possible basis for requiring differentiated and favourable treatment in

accordance with the principle of substantive equality.

2 2 The meaning of equality within the Geneva Refugee Convention framework
Despite numerous judicial interpretations, the legal and humanitarian obligations
relating to the favourable treatment of refugees have not yet been adequately
defined, due to the vagueness and uncertainty of these concepts.’? To begin with,
the complexity stems from the four standards of treatment which the Geneva
Refugee Convention places in hierarchy. Cholewinski groups these standards into
two main forms of favourable treatment: equal treatment as is accorded to citizens
(or national treatment) and equal treatment as is accorded to non-citizens (or non-
national treatment). He compares the latter treatment to the MFN treatment,'>* which

is, as Rubinstein explains, based on the principle of reciprocity:

Each country says to the others [that] we will recognise all rights of your subjects while
they are with us, on condition that you accord the same treatment to our nationals while

they are with you."

192 | B Landau “Protection as Capability Expansion: Practical Ethics for Assisting Urban Refugees” in

D Hollenbach (ed) Refugee Rights: Ethics, Advocacy, and Africa (2008) 104.

%% R Cholewinski “Economic and Social Rights of Refugees and Asylum Seekers in Europe” (2000)
14 Georgetown Immigration Law Journal 709 711: Traditionally, MFN treatment is a treaty-based
obligation undertaken by State A to accord nationals of State B favourable treatment in so far as
labour, trade, investment, and navigation are concerned.

> J L Rubinstein “The Refugee Problem” (1939) 15 Royal Institute of International Affairs 716 726.
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In the case of France v United States of America, the International Court of
Justice (“ICJ”) held that the function of the MFN standard is “to establish and
maintain at all times fundamental equality without distinction” among nationals of the
countries concerned. It appears that the objective of the MFN standard is to
guarantee equal treatment to the citizens of the parties to a particular agreement.
The same applies to the Geneva Refugee Convention. The Geneva Refugee
Convention is a multilateral agreement, which is based on the principle of equal
protection, as it aims to ensure that refugees and asylum-seekers are entitled to the
minimum decencies of life, or, at least, a life of comparable dignity to that of either
citizens or non-citizens.

The Geneva Refugee Convention distinguishes between different categories of
refugees, and vests different rights in them. These categories are inter alia: refugees
physically in the host country, refugees lawfully in the host country, refugees lawfully
staying in the host country, and those durably residing in the host country.’® It has
also become common to differentiate between refugees (those who are legally
recognised as such) and asylum-seekers (those whose applications for asylum are
still pending). Refugees are in principle entitled to socio-economic rights that enable

them to participate fully in the host community or to become self-reliant.*’

Asylum-
seekers, on the other hand, are afforded core socio-economic rights designed to
meet humanitarian standards of protection. This includes the provision of emergency
interventions that address social, human and emotional needs and go beyond the
provision of mere material relief.’®® In many instances, asylum-seekers are legally
prohibited from undertaking education, paid employment and self-employment whilst
they wait for the finalisation of their cases.™

Prior to the Geneva Refugee Convention, states tended to expel, deport or return
refugees to their home countries either on the ground of the protection of the national
interest and the maintenance of public order or on the basis that they were a burden

on the state.’ To the extent that non-citizens were entitled to equal treatment, that

1% Case concerning Rights of Nationals of the United States in Morocco (France v United States of

America), Judgment of 27 August 1952, [1952] ICJ Reports 176, 191-2.
1%6 Hathaway Rights of Refugees 171. See further discussion under sub-section 4.3.3.2.
7 UNHCR Policy on Refugee Protection and Solutions in Urban Areas, September 2009, paras 176-
132.
122 Paras 133-134. See too UNHCR Handbook for Emergencies (2007) para 1.1 and 27-28.
Para 70.
1% The fear that refugees would impose an intolerable burden on the state was used to justify the
expulsion of refugees. See Rubinstein (1939) Royal Institute of International Affairs 720-725.
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was based on the principle of reciprocity, in accordance with the conditions as set
out in bilateral treaties or agreements. Because refugees had lost the protection of
their home countries, they could not be accorded equal treatment in terms of
conditions of reciprocity. However, conditions of reciprocity were not applied by all
countries. In addition, those countries that applied them did not always do so on an
equal footing. As a result, their significance and relevance differed from country to

country.'®’

For instance, conditions of reciprocity played a meaningful role in
countries whose law was based on the Code of Napoleon where the treatment of
non-citizens depended on it. They played no role in the Anglo-Saxon countries
where non-citizens were generally afforded the same civil rights as citizens.®?
Nonetheless, they played a role in the establishment of international refugee
protection. The need to extend the special treatment accorded to certain groups of
non-citizens under conditions of reciprocity to refugees was initially recognised under
the Arrangement of 30 June 1928 (article 4).°® Article 4 of the 1928 Arrangement
extended the most favourable treatment accorded to non-citizens to apply to Russian

and Armenian refugees under the conditions of reciprocity in the following terms:

“It is recommended that the exercise of certain rights and the benefit of certain privileges
granted to foreigners on condition of reciprocity shall not be refused to Russian and

Armenian refugees on the ground that reciprocity cannot be obtained in their case.”

The principle was extended to apply to refugees without qualification under article
14 of the 1933 Convention Relating to the Status of Refugees.'® The provisions of
article 14 were retained verbatim under article 17 of the 1938 Convention Relating to

the Status of Refugees.'® Both article 14 and article 17 stipulate that:

%" p Weis The Refugee Convention, 1951 (1995) 57.

182 51,57. For this reason, it is sometimes said that the adoption of the principle of reciprocity in
international refugee conventions was aimed mainly at ensuring that, in countries that applied the
Napoleon Code, immigration laws were constructed in line with the conditions of reciprocity and that,
in the absence of conditions of reciprocity, international customs and practices applied. Weis 56.

163 Arrangement of 30 June 1928 relating to the Legal Status of Russian and Armenian Refugees,
League of Nations Treaty Series, Vol. LXXXIX, No. 2005.

'%4 Convention relating to the International Status of Refugees, 28 October 1933, League of Nations
Treaty Series Vol. CLIX No. 3663.

'%% Convention concerning the Status of Refugees coming from Germany, 10 February 1938,

League of Nations Treaty Series, Vol. CXCII, No. 4461.
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“The enjoyment of certain rights and the benefit of certain favours accorded to foreigners

subject to reciprocity shall not be refused to refugees in the absence of reciprocity.”

Article 7 of the Geneva Refugee Convention also contains provisions relating to
the exemption of refugees from conditions of reciprocity. Similar to the provisions
referred to above, this article requires a departure from the principle of reciprocity in
the case of refugees. At the same time, it effectively extends the principle of
reciprocity to refugees. Article 7(1), which requires a host state to accord to refugees
the same treatment as accorded to non-citizens generally, implicitly refers to
conditions of reciprocity. This approach applies in circumstances where favourable
provisions of the Geneva Refugee Convention are silent, as explained further in the

following section.

2 2 1 Equal treatment with non-citizens (non-national treatment)
2211 Article 7(1)

Article 7(1) of the Geneva Refugee Convention states that “[e]xcept where [the]
Convention contains more favourable provisions, a Contracting State shall accord to
refugees the same treatment as is accorded to aliens generally.” This provision
requires a host country to provide a safe haven to refugees and asylum-seekers, by
according them the same treatment accorded to non-nationals generally while they
stay within its boundaries. Article 7(1) applies where rights are not guaranteed by the
Geneva Refugee Convention , or where the Geneva Refugee Convention does not
specify the favourable standard in terms of which they should be accorded to
refugees or asylum-seekers. In other words, the article comes into play in situations
where favourable treatment is not expressly provided for in the Geneva Refugee
Convention.'®® Article 7(1) thus sets out a threshold standard, obligating the host
state to define the treatment of refugees in comparison with the favourable treatment
accorded to non-citizens generally.’®’ It seeks to accord to refugees “the full
protection enjoyed by other non-citizens with no special protection attached to their

status.”*6®

1% Commentary on the Refugee Convention 1951, Articles 2-11, 13-37, Published by the Division of
International Protection of the United High Commissioner for Refugees 1997 (“Commentary on the
Refugee Convention”) 15.
167

16.
168 16
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Traditionally, non-citizens were entitled to a minimum standard of treatment that
was restricted to the protection of, at least, their physical integrity and property, in
terms of customary international law."®® Non-citizens could rely on the principle of
diplomatic protection for the enforcement of their right to physical integrity and
property.170 However, refugees and asylum-seekers could not depend on diplomatic
protection to enforce the said rights. Article 7(1) responds to this gap by creating a
legal mechanism that could be relied on by refugees and asylum-seekers to claim
certain rights, benefits and privileges enjoyed by other categories of non-citizens,
either under conditions of reciprocity or under national laws establishing favourable
treatment of certain groups of non-citizens.'”* The reference to the same treatment
under article 7(1) should be read to imply that refugees should be freed from
discriminatory practices based on citizenship in order to ensure that they enjoy the
same rights enjoyed by other non-citizens on a favourable basis.

This standard of treatment does not amount to preferential treatment. It was
intended to grant to refugees “either treatment commonly enjoyed by all non-citizens,
or, with regard to certain matters, treatment commensurate with their special
situation”.’” It could also be used to ensure the protection of refugees or asylum-
seekers from any penalisation that might be imposed on them solely because they
have lost the protection of their home countries. It recognises that refugees are
entitled to favours, privileges or benefits that are generally enjoyed by non-citizens,
through bilateral or multilateral agreements or in any other way.'”

As indicated above, article 7(1) guarantees equal treatment with non-citizens, on
the basis of conditions of reciprocity, with respect to those rights which are not
contained in the Geneva Refugee Convention, but which are available in terms of
domestic laws. It can therefore be used as a guide to implement, interpret or
vindicate socio-economic rights that are entrenched in the South African
Constitution, but are not guaranteed expressly in the Geneva Refugee Convention,

4

such as the right to have access to healthcare services,'”* reproductive health

169 56.

170 56.

e Commentary on the Refugee Convention 16. See also T Broude “The Most-Favoured Nation
Principle, Equal Protection, and Migration Policy” (2010) 24 Georgetown Immigration Law Journal
553, 553-555.

72 \Weis The Refugee Convention 51.

'3 E Larking Refugees and the Myth of Human Rights: Life Outside the Pale of Law (2014) 52.

s 27(1)(a).
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5 6

care,’” sufficient food and water,’”® and not to be refused emergency medical

treatment.*”’

Conditions of reciprocity are further required with respect to the rights of
children to appropriate alternative care (when removed from their family
environment),*’® basic nutrition,'”® and basic healthcare services.®

The Immigration Act — which sets forth the minimum standards of treatment of
non-citizens generally — envisions that socio-economic rights cannot be enjoyed at
the state’s expense by non-citizens with temporary residence status. This is subject
to certain exceptions. First, in terms of section 35(2)(e) of the Constitution, all
detained persons (including detained temporary residents) can, at state expense,
have access to social services, including “adequate accommodation, nutrition,
reading material and medical treatment.” Second, there are instances in which
citizens of a certain country or countries can be given access to socio-economic

rights and benefits through bilateral or multilateral treaties. For instance, the SADC

Protocol on Education and Training of 1997"%

requires member states to treat
SADC students as if they are citizens of the member state with respect to university
tuition fees, charges and accommodation.'®? South Africa implements the SADC
Protocol as it pertains to SADC students. Moreover, section 2(1) of the Social
Assistance Act 13 of 2004 (“Social Assistance Act”) provides that the Act applies to

an individual who is a non-citizen —

“if an agreement, contemplated in section 231(2) of the Constitution, between [South
Africa] and the country of which that person is a citizen makes provision for this Act to

apply to a citizen of that country who resides in [South Africa].”

The adoption of the Geneva Refugee Convention and African Refugee
Convention led to a recognition that refugees should be provided favourable
treatment in all matters concerning them. The extension of the concept of favourable

treatment beyond the traditional principle of reciprocity to apply to refugees is

180 ().

S 28(1)(c).
" SADC Protocol on Education and Training of 8 September 1997.
182 Art 7(A)(5).
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strengthened by the principle of non-refoulement.® Obligations flowing from the
principle of non-refoulement were interpreted by the British Administrative Court as
requiring a host State to offer more favourable and differentiated treatment to
asylum-seekers so as to avoid any possibility of putting “an altogether illegitimate
pressure upon [them] to give up seeking asylum due to destitution”.'® Smirarly, the
African Commission interpreted such obligations as requiring a host State to refrain
from creating conditions in which asylum-seekers or refugees had no choice but to
return.’®

As noted, the principle of reciprocity serves to ensure that refugees receive
favourable treatment comparable to that accorded to non-citizens generally. In the
South African context, the minimum standard of the principle of reciprocity is
provided for under the Immigration Act. This minimum standard of treatment
accorded to non-citizens is closely tied to the twin principles, in terms of which
citizens with temporary residence are expected to be economically self-sufficient.
Extending this standard of treatment to refugees and asylum-seekers will put
unnecessary illegitimate pressure upon them as it will result in their exclusion from
subsidised social welfare programmes. This may defeat the object of the principle of
non-refoulement in circumstances in which they are compelled to leave due to
appalling conditions.'®® It may also result in an impairment of their human dignity, in
contravention of the Constitution and the Refugees Act.'®’

Furthermore, the twin principles are inconsistent with obligations ensuing from the
African Refugee Convention to confer on refugees and asylum-seekers socio-
economic protection on a humanitarian basis. According to the African Refugee

Convention, refugees and asylum-seekers should — owing to their human suffering —

'® The principle of non-refoulement is entrenched in art 31 to art 33 of the Geneva Refugee
Convention.

'8 See R (on the application of Nagatu) v SSHD [2004] EWHC 1806 (Admin), paras 19, 21. See too
Limbuela v Secretary of State [2004] EWCA Civ 540; and R (Westminster City Council) v NASS
2002] 1 WLR 2956, para 38.

® These conditions can be created under circurmstances in which refugees or asylum-seekers are
denied or deprived of humanitarian assistance such as water, food, clothing and toilet facilities. See
Interights (on behalf of Pan African Movement and Citizens for Peace in Eritrea) v Ethiopia and
Interights (on behalf of Pan African Movement and Inter African Group) / Eritrea, Communications No.
233/99-234/99 (2003) AHRLR 74 (16th Activity Report, ACHPR 2003), paras 2-7.

'8 The SCA stated that denial of the right to work will not just diminish the humanity of refugees and
asylum-seekers but also compel them to leave South African shores. See Somali Association of
South Africa v Limpopo Department of Economic Development, Environment and Tourism 2015 1 SA
151 (SCA) paras 44-45.

'87 Watchenuka para 27.
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be differentiated from other categories of non-citizens, in accordance with the African
spirit and context.'®

Proceeding from the above principles, it will be argued in this chapter that article
7(1), as well as the other standards provided for in the Geneva Refugee Convention,
should not be applied on the basis of formal equality, but on the basis of a
substantive understanding of equality which takes into account the special needs
and vulnerability of refugees and asylum-seekers. Equal treatment on the basis of
formal equality would mean that refugees and asylum-seekers are treated equally
with non-citizens with temporary resident status, without considering their precarious
situation. It will be argued that a substantive understanding of equality should be
followed with regard to access to socio-economic rights, irrespective of whether

these rights are specified in the Geneva Refugee Convention or not.'*°

2 2 1 2 Treatment as favourable as possible
Equal treatment with non-citizens is required with respect to the acquisition of

0

property and rights pertaining to moveable and immoveable property,’ self-

employment,’' the practice of a liberal profession,’® housing'®

and tertiary
education.”™ This treatment is vaguely defined as treatment as favourable as
possible and, in any event, not less favourable than that accorded to non-citizens
generally in the same circumstances. There is no clear definition of what the phrase
“in the same circumstances” entails. This question is considered with reference to
article 6 of the Geneva Refugee Convention and in light of sections 10, 23, 25 and
26 of the Immigration Act, on the one hand and sections 22, 24, 27 and 27A of the
Refugees Act, on the other.

Article 6 of the Refugees Convention serves as a point of departure for
contextualising the meaning of the phrase “in the same circumstances.” Article 6

defines the phrase to refer to:

'8 Para 8 of the Preamble of the African Refugee Convention states that “...all the problems of our
continent must be solved in the spirit of the Charter of the Organisation of African Unity and in the
African context.”

189 See further the discussion under subsection 2.4.1.

190 Art 13.

9T Art 18.

192 Art 19.

19 Art 21.

%% Art 22(2).
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“any requirements (including requirements as to length and conditions of sojourn or
residence) which the particular individual would have to fulfil for the enjoyment of the right
in question, if he were not a refugee, must be fulfilled by him, with the exception of

requirements which by their nature a refugee is incapable of fulfilling.”

In light of the definition, the criteria for determining the meaning of “in the same
circumstances” seem to be threefold: (i) conditions of stay; (ii) the length of stay; and
(iii) accrual of the rights either on the basis of the length or conditions of stay. Firstly,
general conditions of stay or general rules of residence are laid down under section
10 of the Immigration Act. These conditions are conceived in terms of the
exclusionary model which is based on the twin principles of exclusivity and self-

sufficiency,'®

as explained above. The Immigration Act distinguishes between
temporary residents and permanent residents. However, given the special
conditions, experiences and circumstances of refugees, their admission in the
country is exclusively provided for under section 23 of the Immigration Act, whereas
the conditions of their stay are prescribed by the Refugees Act. Although refugees
are temporary residents, they are exempted from meeting the conditions of
immigration rules by the Refugees Act. Upon being recognised as either asylum-
seekers or refugees in terms of sections 22 and 24, respectively, they are entitled to
the socio-economic rights and benefits enshrined in the Bill of Rights, with few
exceptions, in terms of section 27A(d) and 27(b) of the Refugees Act, respectively.
Other non-citizens with temporary residence stay subject to the twin principles of
exclusivity and self-sufficiency.

Secondly, the definition of “in the same circumstances” refers to the length of stay
or residence. There is no length of stay or residence that is prescribed for refugees
or asylum-seekers to enjoy core constitutional rights. Asylum-seekers become
beneficiaries of the core socio-economic rights contained in the Bill of Rights upon
an expression of the intention to apply for asylum.'®® It is presumed that the
application for asylum would be finalised within 180 days. Should the application for

asylum be finalised within the 180 days period and the asylum-seeker is granted

1955 10 of the Immigration Act.

% The Supreme Court of Appeal in Bula v Minister of Home Affairs 2012 4 SA 560 (SCA) para 72
stated that “...where a foreign national indicates an intention to apply for asylum, the regulatory
framework of the [Refugees Act] kicks in, ultimately to ensure that genuine asylum seekers are not
turned away.”

41



Stellenbosch University https://scholar.sun.ac.za

FAVOURABLE TREATMENT OF REFUGEES AND ASYLUM-SEEKERS

asylum in terms of section 24(3)(a), he or she must enjoy full legal protection. More
rights, benefits and privileges are accorded to refugees after a period of five years
residence, provided that they have convinced the Standing Committee for Refugee
Affairs (“SCRA”) that they will be refugees indefinitely.’®” On the other hand, other
non-citizens are required to meet certain immigration conditions for them to become
beneficiaries of socio-economic rights, benefits and privileges. Those conditions
include the period of five years residence and an offer of permanent employment*®
or being a spouse or a child of a citizen or permanent resident.'® In certain
circumstances, the period of five years residence is non-applicable if a non-citizen
possesses extraordinary (or critical) skills or qualifications.?® It is evident that the
Immigration Act and the Refugees Act treat non-citizens differently depending on
their legal status.

Finally, whilst constitutional rights accrue to asylum-seekers upon their declaration
that they are refugees, their full legal protection kicks in when they are recognised as
genuine refugees and a wide range of benefits and privileges accrues to them once
they are declared refugees for life. On the other hand, socio-economic rights,
benefits and privileges generally accrue to other non-citizens upon being granted

permanent resident status as explained above.

Drawing on the preceding assessment of the concept of “in the same
circumstances”, there are no nationals of foreign countries in South Africa who are in
the same situation as refugees. This was affirmed by Mokgoro and O’Regan JJ who,
in their dissenting judgment in Union of Refugee Women, described the meaning of

201
1;

‘in the same circumstances” as very controversia and recognised that the

concept is practically difficult to implement in a South African context given that, in
South Africa, there are no non-citizens “who are identically situated to refugees”.?*
In the South African legal system, the refugee status “is unique...and not identical to
any of the other categories of [non-citizens].”?>® Accordingly, a legal comparison of
the treatment of refugees and other non-citizens becomes difficult. Such difficulties

do not detract from the principle of equal treatment. Sachs J declared in the same

203 para 108:
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case that the standard of equal treatment serves as a yardstick which safeguards
refugees against “end[ing] up as pariahs at the margins of host societies.”?**
Nonetheless, the standard invites a comparison to the treatment accorded to non-
citizens. If this standard were to be applied strictly with reference to the position of
temporary residents, the treatment of refugees would be grounded in the twin
principles. That would defeat the objectives of both the Geneva Refugee Convention
and the Refugees Act. There is a danger that these principles could be relied on, for
example, to exclude refugees from access to housing programmes, from access to
student financial aid in the context of higher education, and from establishing their

own business in pursuance of the right to self-employment.
On the basis of the relevant provisions of the Geneva Refugee Convention, read

in tandem with the provisions of the Refugees Act, it can rather be argued that
refugees and asylum-seekers should be included in housing, student financial aid,
and business project programmes. The Geneva Refugee Convention aims to include
refugees and asylum-seekers in socio-economic designs and to safeguard against
unfair discrimination. It seeks to alleviate their physical deprivation. Read in this light,
it seems problematic to apply the twin principles of South Africa’s immigration
system to refugees and asylum-seekers, based on the assumption that they are in
the same circumstances as temporary residents. To do so would be to lose sight of
their vulnerability, even though it may be in line with the requirement that they be
given treatment as favourable as possible, and not less favourable than non-citizens
in the same circumstances. This standard is neither recognised by the African
Refugee Convention nor by the Refugees Act. Whilst the African Refugee
Convention generally bases socio-economic protection on the humanitarian
approach, section 27(b) of the Refugees Act extends full legal protection to refugees,
including the rights contained in the Bill of Rights, except those that apply only to
citizens. In addition, section 27A(d) recognises that an asylum-seeker is entitled to
the rights contained in the Constitution, “insofar as those rights apply to an asylum-
seeker”. It would therefore appear that the Refugees Act accords to refugees the
same treatment as is accorded to citizens with respect to rights such as property,

housing, tertiary education and employment. The right to employment is wide

%4 Union of Refugee Women para 134.
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enough to encompass the rights under section 23 of the South African Constitution
dealing with labour relations.

As the preceding discussion has shown, refugees are, in terms of legislation and
the Constitution, entitled to the said rights on an equal basis with citizens. It should
however be noted that the right to gain access to land on an equitable basis, as a
part of immovable property, is restricted to citizens.?® The South African Constitution
also does not guarantee the right to employment.?*® Instead, refugees are specifically
accorded this right in terms of section 27(f) of the Refugees Act. Moreover, this right
was extended to apply to asylum-seekers as a result of litigation.””” Nonetheless,
equal treatment as favourable as possible applies to self-employment, as further

discussed in the next section.

2 2 1 3 The most favourable treatment

Article 17 of the Geneva Refugee Convention requires the provision to refugees
lawfully staying in a country’s territory of the most favourable treatment accorded to
non-citizens in the same circumstances with respect to the right to work in the
context of wage-earning employment. The right to work is traditionally broad enough
to embrace the right to professional registration and practice, labour recruitment,
self-employment and payment of unemployment benefits known as labour and social
security. However, article 17 specifically only deals with the right to engage in wage-
earning employment.?® Some of the other aspects of the right to work are dealt with
in other articles, and are subject to different standards of treatment.*®

Drawing on article 6 of the 1966 International Covenant on Economic, Social and
Cultural Rights (“ICESCR”), Verdirame defines the right to work as the right “of

everyone to the opportunity to gain his or her living by work which [he or she] freely

205 5 25(5) of the Constitution of the Republic of South Africa.

26 5 22, which guarantees the right to choose a trade, occupation or profession, is more limited in
scope than a general right to employment. Moreover, it is restricted to citizens. S 22 of the
Constitution states that “[e]very citizen has the right to choose their trade, occupation or profession
freely. The practice of a trade, occupation or profession may be regulated by law.”

207 According to reg 3(3) of the Refugee Regulations (Forms and Procedure) of 2000, an asylum
seeker, whose application was not finalised by the Department of Home Affairs within 180 days, was
permitted to apply to the Standing Committee for Refugee Affairs (“SCRA”) for work or study
authorisation or relief from other conditions that may have been imposed by the SCRA. The SCA in
Watchenuka found the general prohibition of employment and study for the first 180 days after the
formal recognition of an individual as an asylum-seeker to be in conflict with the Bill of Rights (para
24).

208 Hathaway The Rights of Refugees 230.

2 See art 18 (self-employment), art 19 (liberal professions) and art 24 (labour legislation and social
security).
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chooses or accepts.”210 The universal nature of the right to work was stressed by
Ngcobo J in the case of Affordable Medicines Trust v Minister of Health of RSA.*
According to Ngcobo J, the right to work is firstly the foundation of an individual's
existence. Secondly, work is a part of an individual’s identity and constitutive of his or
her dignity. Thirdly, it is closely linked to the human personality, which “shapes and
completes an individual over a lifetime.”?'?> The right to be employed is the basis for
the enjoyment of the rights to life, human security and human dignity given that the
right to work is “one of the most precious liberties that an individual possesses” and
that “to work means to eat and subsequently to live”.?"

Enjoyment of the right to work in the sense of paid employment creates
opportunities for refugees or asylum-seekers to be self-reliant and productive. It
enables them “to participate fully in their host community thereby lifting themselves
out of poverty, increasing their wellbeing, protecting themselves against market-
related economic shocks, or, alternatively, restoring their dignity”.?" The restoration
of dignity by means of paid employment is possible only if the more favourable
approach is understood to imply that a host state must, first, provide “technical and
vocational guidance and training programmes”.215 Secondly, it requires the
enactment of labour laws, policies and strategies aimed at ensuring the steady
integration of refugees lawfully staying into socio-economic development and their
full and productive employment under labour conditions that exempt them from
labour and immigration restrictions imposed on other non-citizens. Labour conditions
must ensure the promotion of their civil, social, and economic freedom as
contemplated by the Geneva Refugee Convention. In a narrow sense, the principle
of the most favourable treatment should be interpreted to mean that a host state
should remove certain legal barriers hindering refugees’ favourable access to the
labour market. As such, refugees and asylum-seekers should not be denied the
opportunity to seek employment due to, for example, restrictive immigration and
labour measures.

Article 17(2) requires a host state to refrain from applying restrictive labour

measures that are applicable to non-citizens generally, to a refugee who (i)

21 G Verdirame Rights in Exile: Janus-Faced Humanitarianism (2005) 215.

211 2005 6 BCLR 529 (CC).

?'2 Paras 59-61.

13 City of Johannesburg v Rand Properties (Pty) Ltd 2007 1 SA 78 (W) para 64.
214 Kavuro (2015) Law, Democracy & Development 234.

15 Verdirame Rights in Exile 215.
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completed three years’ residence in the country; (ii) is married to a citizen; or (iii) is a
parent to a child possessing the nationality of the country. Measures that are
imposed on non-citizens for the protection of the South African labour market should
therefore not be applied to the said groups of refugees.?’® Such differentiations
between different categories of refugees are not incorporated into the Refugees Act
as the right to work is unqualified. However, prior to the judgment of Watchenuka, an
asylum-seeker was prohibited from working unless his or her application for asylum
was not finalised within 180 days and such asylum-seeker had successfully applied
to the SCRA to lift the restriction.”s’ The exclusion of asylum-seekers from

employment was clearly contrary to the notion of the most favourable treatment.
Hathaway understands the principle of most favourable treatment to imply that

refugees are entitled to all employment rights that a host state has granted to non-
citizens in terms of its labour and immigration laws, subject to the principle of non-
discrimination.?'® However, equating the right to paid employment to the right of non-
citizens may create gaps and weaknesses. These gaps and weaknesses arise in
situations in which the conditions on which labour rights are accorded to non-citizens
are unfavourable, and where nothing has been done to exempt refugees from those
conditions on account of their special situation. Yet, the principle of the most
favourable treatment is still equated by some scholars to the MFN standard which is
grounded in the principle of reciprocity or the minimum standard of treatment of
refugees.?"®

In South Africa, too, refugees should receive the most favourable treatment
accorded to non-citizens in the same circumstances. Although it has been noted that
the concept of “in the same circumstances” is difficult to define and that it is not
immediately evident which category of non-citizens is in the same circumstances as
refugees, it could be argued that refugees should be given the most favourable
treatment accorded to non-citizens with permanent resident status, despite the fact
that refugees are temporary residents. This is because these two categories of non-
citizens are similarly entitled to constitutional rights in terms of immigration and
refugee law. Section 27(b) of the Refugees Act states that “[a] refugee enjoys full

legal protection, which includes the rights set out in [the Bill of Rights] and the right to

2'® Kavuro (2015) Law, Democracy & Development 233.

2" \Watchenuka para 22.
:z Kavuro (2015) Law, Democracy & Development 230.
230.
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remain in the Republic in accordance with the provisions of the [Refugees Act],”
whereas section 25(1) of the Immigration Act states that a non-citizen with
permanent resident status “has all the rights, privileges, duties and obligations of a
citizen, save for those rights, privileges, duties and obligations which a law or the
Constitution explicitly ascribes to citizenship.” Although section 25(1) does not
expressly refer to the rights in the Bill of Rights as section 27(b) does, the Bill of
Rights constitutes the foundation upon which the fundamental rights and freedoms of
citizens and non-citizens are based.”® Whilst different language is used in the
framing of section 27(b) of the Refugees Act and section 25(1) of the Immigration
Act, both refugees and permanent residents are entitled to the same constitutional
socio-economic rights.

The reservation of certain employment positions for citizens and permanent
residents, to the exclusion of refugees, would be problematic in view of the fact that
refugees are entitled to the right to seek employment in terms of section 27(f) of the
Refugees Act. The section does not qualify the right in a way that prohibits refugees
from working in certain industries or sectors.””* Even so, section 10 of the Public
Services Act 103 of 1994 (“the Public Services Act) restricts the employment of non-
citizens in the public sector to individuals with permanent resident status. The
restriction is based on the conceptual ground that refugees are temporary residents,
who should be employed in temporary positions.??” This places refugees in a much
weaker position than permanent residents. The thesis finds it contradictory for
lawmakers to extend the right to work to refugees and, at the same time, deny them
the opportunity to work in the public sector. Lawmakers should realise that it is
incumbent on government to create employment positions for refugees so that they
could exercise their right to work. In this regard, section 10 of the Public Service Act
should be amended to offer refugees temporary employment. This approach is
applied under the 2006 Policy of the Department of Health on Recruitment and
Employment of Foreign Health Professionals in the Republic of South Africa.

223

Although it restricts permanent employment to permanent residents,“*" refugees are

20 5 7(1) of the Constitution of the Republic of South Africa, 1996.

221 Both s 27(f) of the Refugees Act and reg 15(f) of the Regulations to the Refugees Act simply state
that “a refugee is entitled to seek employment.”

22 Ndikumdavyi paras 6, 15, 26.

23 Rule 3.5. See too Ndikumdavyi para 6.
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allowed to work on the basis of a fixed term contract or part-time employment.?%*
Similarly, each governmental department should identify posts that could be filled by
refugees on a renewable term contract basis.

Admittedly, the constitutional right of freedom to choose a trade, occupation or
profession is reserved for citizens under section 22 of the Constitution. The
government tends to rely on this section to limit the right to work of non-citizens.??®
However, section 22 does not require that non-citizens must be excluded from
certain occupations, or from the right to seek employment. In fact, it is accepted that
certain categories of non-citizens, like permanent residents, have the right to be
employed in a wide variety of occupations and sectors, including work in legal
practice and the private security industry.??® Secondly, despite the wording of section
22, non-citizens, or certain categories of non-citizens, may nevertheless have a
constitutional right to seek employment, based on other constitutional rights such as
human dignity or equality.?’” Thirdly, it is clear from the Union of Refugee Women
case that the exclusion of refugees from certain occupations must be narrowly
tailored to pass constitutional muster.?® In view of this, it would be advisable to craft
the restriction on the right of refugees to seek employment in the public service more
narrowly, as argued above.

Because the public sector is closed to refugees, they can only seek jobs in the
private sector. However, even in the private sector, refugees and asylum-seekers
face substantial legal barriers that have implications for the principle of the most
favourable treatment. The principle is curtailed by immigration measures which

condition wage-earning employment on the possession of critical skills and the non-

224

- Ndikumdavyi para 6.

Union of Refugee Women paras 51, 52, 111 and Somali Association of South Africa para 38.

% The Private Security Industry Regulatory Service Act 59 of 2001 and the Attorneys Act 53 of 1977.

22T Nugent JA, in Watchenuka para 27, found the general prohibition of employment and education
imposed on asylum-seekers to be unconstitutional. In invoking the right to human dignity, he stressed
that “the freedom to engage in productive work...is an important component of human dignity;” hence
human dignity is often associated “with being accepted as socially useful”. In Larbi-Odam, Mokgoro J
(in a judgment concurred in by all other judges) found reg 2(2) of the regulations regarding the terms
and conditions of employment of educators in terms of the Educators’ Employment Act 138 of 1994 to
be invalid and unconstitutional because of (i) its inconsistency with s 8(2) of the Interim Constitution
and (i) its potential to impair the dignity of non-citizens. The regulation unfairly discriminated against
permanent residents in that it prevented them from being recruited in permanent teaching positions
(paras 24-26). In Somali Association of South Africa, Navsa ADP (all other judges concurring in the
judgment) held that both refugees and asylum-seekers are entitled to the right to self-employment and
that neither s 22 of the South African Constitution nor enabling legislation bars refugees and asylum-
seekers from engaging in trading in spaza and tuck-shops. The prohibition of self-employment
implicated and affected the right to human dignity (paras 22, 39, 43).

% Paras 34-46.
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availability of a suitable citizen,?”® and by the Employment Equity Act 55 of 1998
(“the Employment Equity Act”), which gives priority to individuals who are historically
disadvantaged.?° The refugee regime is silent on whether refugees or asylum-
seekers should be exempted from restrictions imposed by affirmative or remedial
labour and immigration measures. This effectively limits refugees and asylum-
seekers’ equal freedom to seek paid employment in private industries on a more
favourable basis.

Taking into account the precarious situation of refugees, their quest for survival
and the uniqueness of refugee status, in addition to the fact that the Refugees Act
distinctively confers the right to work to refugees, refugees should be accorded the
most favourable treatment with respect to South Africa’s employment law.
Employment law is narrowly defined to refer to the Employment Equity Act, the
Unemployment Insurance Act 63 of 2001, the Skills Development Act 97 of 1998, the
Occupational Health and Safety Act 85 of 1993 and the Compensation for
Occupational Injuries and Diseases Act 130 of 1993.%%" In a wide sense, employment
rules and regulations are not restricted to the said legislation but also include
employment conditions set out under various other laws, policies, and strategies. For
example, non-citizens, especially, temporary residents, are, under the Immigration
Act, allowed to work provided that (i) they are in possession of a work permit, (ii) they
are highly skilled and (iii) there is no suitable citizen to fill the vacancy.?** As noted,
this immigration rule has a severe impact on the employment of refugees and

asylum-seekers as it is applied by employers when considering their applications.?*

229.519(2).

20 These individuals are defined and identified as members of designated groups. See s 1 of the
Employment Equity Act.

1 See cl 1 of the Labour Laws and Amendment Bill [PMB6 — 2015] in GN 1171 GG 39448 of 25-11-
2015 defining what employment law entails.

22 g 19(2)(a) of the Immigration Act. A work permit or visa can be granted if no South African citizen
with a qualification or skills and experience equivalent to those of the applicant can, despite a diligent
search, be employed.

23 According to Consortium for Refugees and Migrants South Africa (“CORMSA”) and Lanzi
Mazzocchini, employers apply immigration rules to refugees and asylum-seekers or discriminate
against them simply because they are not aware of or sensitized to refugee rights. CoRMSA
Protecting Refugees, Asylum-Seekers and Immigrants (2009) 106 states that refugees and asylum-
seekers are denied employment on the basis of being non-citizens. See also E M Lanzi Mazzocchini
Policy Implication Learned from the Analysis of the Integration of Refugees and Asylum seekers at
Tertiary Education in Cape Town (Unpublished, Masters thesis, University College Dublin, 2007/2008)
at 43.
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3 2 2 Equal treatment with citizens (national treatment)

Equal treatment with citizens or national treatment is guaranteed in the Geneva
Refugee Convention with respect to socio-economic rights such as benefiting from
artistic and industrial property rights, labour recruitment, rationing, basic education,
public relief (i.e. social assistance), labour and social security, and taxation.?** Equal
treatment with citizens places an emphasis on the need to provide refugees with the
same protection offered to citizens and to reject state practices which may effectively
exclude refugees from social welfare. The standard of the same treatment as
citizens should be understood as favourable protection under the Geneva Refugee
Convention, which creates an entitlement to the right to be treated with equal
concern. Equal concern or equal treatment means that there should be no
differentiation between citizens and refugees at the domestic level. Put plainly, the
treatment afforded to citizens by the South African Constitution or by other acts of
parliament as it pertains to the aforementioned socio-economic benefits shall apply
to refugees on an equal basis.

The principle of equal treatment in terms of the Geneva Refugee Convention
imposes duties on the host state to refrain from discriminating against refugees and
asylum-seekers. Accordingly, measures taken to advance local communities socially
and economically should apply equally to refugee communities.?®® Discrimination
against refugees in matters related to artistic and industrial property rights, labour
recruitment, rationing, basic education, social assistance, social security and taxation
would give rise to unfair discrimination on the ground of nationality. It would amount
to a breach of the Geneva Refugee Convention. If refugees and asylum-seekers
were to receive the same treatment as citizens, they should enjoy the same
entitlements with respect to socio-economic laws regulating or giving effect to labour
relations (section 23), social security (section 27), education (section 29) and taxes
(section 228). In this regard, the interests of refugees and asylum-seekers should be
favourably catered for on the basis of national treatment under the following
domestic laws: the South African Schools Act 88 of 1994 dealing with basic
education; the Social Assistance Act dealing with public relief and assistance; the

Unemployment Insurance Act 64 of 2001 dealing with social security; the Basic

24 Arts 14, 17(3), 20, 22, 23, 24 and 29(1). Civil rights include: religion (art 4), association (art 15) and
administrative assistance (art 25(4).

2% 3 152 of the Constitution spells out the objects of local government which include, among other
things, to promote the social and economic development of a local community.
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Conditions of Employment Act 75 of 1997 dealing with the basic standards for
employment with regard to working hours, leave, payment, dismissal and dispute
resolution; and the Income Tax Act 58 of 1962 dealing with the rate of tax to be
levied in respect of taxable income of any natural person, deceased estate, insolvent
estate or special trust. The same approach should apply to laws regulating

properties.**

2 3 The minimum standard of treatment of non-citizens in South Africa

In South Africa, the Constitution, the Immigration Act and the Refugees Act are
guiding instruments regarding the treatment of non-citizens in general and refugees
in particular. Whereas the South African Constitution vests the right to equal
treatment and protection of the law in everyone, without distinction based on
citizenship or nationality,?®” section 27(b) of the Refugees Act entitles refugees to the
enjoyment of full legal protection, which includes the rights set out in the Bill of
Rights.?® On the other hand, the Refugees Act does not specify in clear terms to
what extent the constitutional rights of asylum-seekers should be protected. Section
27A(d) of the Refugees Act provides that an asylum-seeker “is entitled to the rights
contained in the Constitution..., in so far as those rights apply to an asylum seeker”.
This provision, which was incorporated in the Refugees Act in 2008, raises a number
of questions relating to the extent to which asylum-seekers are protected by various
rights in the Bill of Rights.

As a point of departure, it should be noted that difficulties in the determination of
rights arise from the expectation that refugees and asylum-seekers must take care

for their own socio-economic needs, as the Refugees Act is silent on the question

2% South African property law revolves around the following statutes: the Proclamation on Conversion

of Loan Places to Quitrent Tenure of 6 August 1813; the Laws Deeds Registries Act 13 of 1918; the
Notarial Bonds (Natal) Act 18 of 1932; the Deeds Registries Act 47 of 1937; the Insolvency Act 24 of
1936; the Group Areas Act 41 of 1950; the Removal of Restrictions Act 84 of 1967; the Prescription
Act 68 of 1969; the Local Government Transition Act 209 of 1993; the Security by Means of Movable
Property Act 57 of 1993; the Land Reform (Labour Tenants) Act 3 of 1996; Water Services Act 108 of
1997; the White Paper on SA Land Policy of April 1997; the Extension of Security of Tenure Act 62 of
1997; the Mining Titles Registration Act 16 of 1997; the National Water Act 36 of 1998; the Prevention
of lllegal Eviction from and Unlawful Occupation of Land Act 19 of 1998; the Mineral and Petroleum
2R3tYasSogrce3 Development Act 28 of 2002; and the National Credit Act 34 of 2005.

2% 5 27(b) of the Refugees Act.
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whether they should benefit from state support.”*® These difficulties are compounded
by the fact that neither the Refugees Act nor the Regulations in terms of the
Refugees Act carefully defines the rights of asylum-seekers. The most controversial
rights are the rights to employment and education, to which asylum-seekers were,
prior to the ruling of Watchenuka handed down in 2014, not entitled. It was indicated
in the 2016 Green Paper on International Migration that the automatic right to work
and study would be removed since asylum-seekers would be placed in a processing
centre where their basic needs would be catered for.?*°

According to DHA, the court in Watchenuka extended these rights to asylum-
seekers because there was no state support.*! Because South Africa does not offer
public relief and assistance such as basic food and accommodation, the court
obliged the state to extend to them the right to earn a living and to undertake
vocational training or studies. In principle, the difference between asylum-seekers
and refugees in terms of enjoying constitutional rights is grounded by the Refugees
Act in the conceptual notion that the SCRA is mandated to determine an asylum-
seeker’s conditions of stay as it may see fit. Conditions must not be in conflict with
the South African Constitution.?*? On the other hand, refugees automatically enjoy

constitutional rights on the basis of full legal protection.

A further distinction is made on the basis of refugee documentation. The exclusion
of asylum-seekers from enjoying certain constitutional rights is justified on the basis
that they are not entitled to a refugee identity document (“refugee 1D”).>** Asylum-
seekers consequently “do not have access to a thirteen-digit identification

number,”?*

resulting in their exclusion from a number of rights and benefits whose
accessibility is dependent on the provision of an ID. These rights and benefits
include but are not limited to Unemployment Insurance Fund (“UIF”) benefits and

social grants.?* In certain hospitals or clinics, asylum-seekers are denied health

239 Legal Resource Centre (LRC) “A Practical Guide for Refugees: The Asylum Process in South

Africa” 20-06-2013 Legal Resource Centre <http://Irc.org.za/lrcarchive/publications/booklets/item/a-
Eractical-guide-for-refugees-the-asylum-process-in-south-africa> (accessed 27-07-2016) 7.

21‘1’ The 2016 Green Paper 12, 66-67.
1

242 Wz;ltchenuka para 10. See too s 21(1) of the Refugees Act.

%3 Reg 15(1)(b) of Regulations to the Refugees Act, read in tandem with s 27(d), states that a refugee
is entitled to a refugee identity referred to in s 30 of the Act.

%4 | RC A Practical Guide for Refugees 2.

245 2_3
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services because they do not have refugee IDs.?*® Despite these practical limitations,
civil organisations such as the Legal Resources Centre (“LRC”), Scalabrini and the
Children Legal Centre (“CLC”) are of the view that asylum-seekers (like refugees)
are entitled to the same human rights contained in the Bill of Rights as citizens,
“except for the right to vote and the right to form a political party.”®*” The refugee ID
appears to be a mechanism that is used to discriminate against asylum-seekers with
respect to accessing public goods and services. In principle, once asylum-seekers
are recognised as refugees, they are entitled to the refugee ID in terms of section
27(d) of the Refugees Act, read together with section 30 of the Act. To this end,
asylum-seekers are excluded from certain services on the ground that they are yet to
be recognised as refugees. The decisions on their applications are still pending. On
this view, until their applications are successful, they can neither be entitled to the
refugee ID nor be accorded the same treatment accorded to refugees.?®
Nonetheless, refugees and asylum-seekers are accorded the same treatment with
respect to the right to adequate housing. Both are excluded from accessing
adequate shelter or social housing as the Housing Act 107 of 1997 (“Housing Act”)

restricts the right to housing to citizens and permanent residents.?*°

Whereas the Refugees Act attempts to accord to refugees and asylum-seekers
national treatment based on constitutional protection, the Immigration Act places
substantial restrictions on the right to equal treatment of non-citizens. It creates a
two-dimensional approach to the protection of non-citizens, which encompasses
both exclusion and inclusion. The exclusionary approach applies to temporary
residents, whereas the inclusive approach applies to permanent residents.
Temporary residents are largely excluded from equal treatment with respect to socio-

economic rights, in order to protect and preserve national interests.?*® They can only

*EJE Eghosa Seeking Asylum in South Africa: The Experiences of Migrants from the Central
Africa Region Master Thesis University of Pretoria (2015) 53-55.

247 Legal Resource Centre “Rights and Duties of Asylum-seekers and Refugees in South Africa:
Guide 3 (2015) <http://www.probono.org.za/Manuals/Refugee-
Manual/2015_Asylum_seeker_guide_Rights_and_Duties_of asylum_seekers.pdf> (accessed 12-07-
2016) 2.

248 According to DHA, about 90% of asylum applications do not succeed, implying that they are
individuals seeking access to education, healthcare, work or business opportunities (the 2016 Green
Paper 63). See further the discussion under 4.3.1 analysing the legal position of an asylum-seeker
within the asylum framework.

49 3 1(vi) of the Housing Act.

% The exclusion of non-citizens is usually justified on the basis of self-preservation which correlates
with the power of a sovereign state, in the exercise of its sovereignty, to admit into its boundaries
such persons as it deems advisable. See, for example, art 1 of the Caracas Convention on Territorial
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be included in socio-economic schemes upon being granted permanent residence
permits. Temporary residents are excluded from social welfare by setting out
conditions upon which non-citizens can be admitted and stay in the country.?®" This
comes as no surprise as it is a common practice under international law for
sovereign states to exclude non-citizens with temporary status from social welfare for
the protection of their own citizens.?®® Each state has a duty to protect its own
citizens, whether they are inside or outside its own boundaries.?*® The exclusion of
temporary residents is justified on the ground that they do not “owe a duty of
allegiance to the state”.”*

More fundamentally, governments are, according to John Locke, established for
the apolitical goal of self-preservation in that “the fundamental, sacred and
unalterable law of self-preservation” requires the state to ensure safety, security,
peace and social harmony for citizens’ “secure enjoyment of their properties and
greater security against outsiders”.?®> Due to the emphasis in immigration law on
self-preservation, the protection of non-citizens does not, as a rule, include the equal
protection of socio-economic benefits, as immigrants have been admitted on the
condition that they should fend for themselves and their dependants.

The state’s power to exclude temporary residents from the treatment accorded to
citizens was recognised in Watchenuka. In this case, the SCA referred to the maxim
that “every sovereign nation has the power, as inherent in sovereignty and essential
to self-preservation, to forbid the entrance of non-citizens within its dominions, or to
admit them only in such cases and upon such conditions as it may see fit to
describe.”®® The Constitutional Court, in Union of Refugee Women, also took
account of the fact that certain constitutional and statutory rights are reserved for
citizens only.>®” The principle that all citizens should enjoy equal rights is not

extended to non-citizens on an equal basis, as their own states bear the primary

Asylum, 28 March 1954, OEA/Ser.X/1. Treaty Series 34 and Watchuneka para 29 referring to the
decision of Nishimura Ekiu v The United States 142 US 651, 659.

%1 Admission is granted on terms and conditions that a non-citizen proves that he or she is a law-
abiding citizen and can support him- or herself and his or her dependants during the stay, see s 10(4)
of the Immigration Act.

252 Larking Refugees and the Myth of Human Rights 18.

253 18. Whilst in South Africa, non-citizens still enjoy the protection of their states of nationality through
diflomatic protection.

24 Khosa paras 59, 125, 130.

255 Larking Refugees and the Myth of Human Rights 86.

% Watchuneka para 29 referring to the decision of Nishimura Ekiu v The United States 142 US 651,
659.

7 Union of Refugee Women para 46.
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responsibility to protect their rights. Drawing on these assumptions, South Africa has,
in exercising its sovereignty, set out the minimum standard of treatment of non-

citizens under the Immigration Act.

2 3 1 Immigration framework: Exclusionary regime

South Africa’s immigration law consists of rules and norms that govern non-
citizens’ eligibility to be admitted into the country; to acquire temporary or permanent
residence; to have access to the labour market or other socio-economic benefits and
to participate in the social life of local communities. The immigration rules and norms
provide for the general treatment of non-citizens. Immigration rules do not offer
preferential treatment to non-citizens since they couch general treatment in
exclusionary terms. The terms are developed on the basis of the twin principles of
exclusivity and self-sufficiency. The self-sufficiency approach entails that non-
citizens are admitted in the country on the condition that they should provide for
themselves and their dependants.?*® In this regard, section 10(4) of the Immigration
Act plainly states that “[a] visa is to be issued on terms and conditions that the holder
is not or does not become ... an undesirable person”. The term undesirable person
is defined to include those non-citizens whose financial means has been depleted to
such an extent that they are no longer able to care for themselves and their
dependants and that they are, as a result, a public charge.?*® Undesirable persons

include non-citizens who have been judicially declared incompetent®®

t.261

or an un-
rehabilitated insolven It is worth reiterating that the principle of exclusivity takes
root in the notion of self-sufficiency, implying that non-citizens must be financially
stable and self-reliant, that they must have sufficient means to support their essential
needs, and that they cannot be included in South Africa’s social welfare
programmes.?®> Those non-citizens to whom the twin principles apply are non-
citizens with temporary visas or permits. They are, in law, known as temporary
residents.

These twin principles have legal implications. Temporary residents who become

indigent or destitute during their stay would be declared undesirable, resulting in their

2% Kavuro (2015) J Sustain Dev Law Policy 193.
%9 3.30(1)(a) of the Immigration Act.

%0 530(1)(c).

61 5 30(1)(d).

%62 Kavuro (2015) J Sustain Dev Law Policy 193.
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visas being revoked. Once a visa is revoked, they become illegal foreigners, who are
subject to expulsion or deportation.?®® In other words, they must be expelled or
deported since they do not meet the threshold requirements prescribed by the
immigration framework. Under the immigration regime, refugees and asylum-seekers
fall under the group of non-citizens with temporary residence status. They are
admitted in the country in accordance with section 23 of the Immigration Act as
discussed earlier. Section 23 stipulates that an asylum transit visa must be issued to
“a person who at a port of entry claims to be an asylum seeker, valid for a period of
five days only, to travel to the nearest Refugee Reception Office (“RRO”) in order to
apply for asylum”. As temporary residents, section 10(1), read together with section
10(4), subjects refugees and asylum-seekers to the twin principles of exclusivity and
self-sufficiency within the immigration framework. It is within the context of this
immigration framework that the proposed amendment to the Refugees Act requires
the assessment of asylum-seekers “to determine [their] ability to sustain
[themselves] and [their] dependants, with the assistance of family or friends, for a
period of at least four months”.?®* However, the 1950 Statute of the Office of the
United Nations High Commissioner for Refugees (‘the Statute of the UNHCR”)
makes it clear that refugees should be admitted in the host countries irrespective of
their social and economic status,?®®> whereas the Geneva Refugee Convention states
that refugees should be admitted on a humanitarian basis and cannot be deported
on the basis of non-compliance with the immigration rules.?®® As noted, the
admission, reception and protection of refugees must be understood as a
humanitarian act in terms of the African Refugee Convention and must thus be

excluded from the immigration requirements.

From an immigration policy perspective, only non-citizens with permanent
residence permits are excluded from the scope of the twin principles.?*” Of concern
is that nothing in the Refugees Act stipulates that refugees or asylum-seekers must
be offered humanitarian and social assistance upon their arrival in South Africa,

while their application for asylum is considered, or thereafter. In this way, South

263 5 32(2) provides that “[a]ny illegal foreigners must be deported”.

%4 g 22(6)-(7) of the Refugees Act as is suggested to be amended by cl 18 of the Refugees
Amendment Bill [12-2016].

285 Art 8(d) of the Statute of the UNHCR.

2% preamble, read in tandem with art 31 of the Geneva Refugee Convention.

*7.510(1).
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Africa’s asylum law is oriented towards self-integration.?®® Notwithstanding the self-
integration approach, non-citizens seeking asylum are protected by the Refugees
Act upon expressing their intention to apply for asylum. As a result, they cannot be
deported or expelled if they are not self-sufficient as they are protected by the
principle of non-refoulement. This principle is entrenched under section 2 of the
Refugees Act.

The immigration framework defines the minimum standard of treatment of non-
citizens to mean enjoyment of civil rights to the exclusion of socio-economic benefits,
advantages and privileges. Non-citizens cannot enjoy socio-economic rights at the
state’s expense. They cannot seek any state support to enhance or improve the
quality of their lives. Whilst the state has positive constitutional obligations to
subsidise public goods and services through measures aimed at promoting equal
access of people who are vulnerable to poverty, these entittements to socio-
economic goods typically accrue to indigent citizens and permanent residents.
Temporary residents are usually excluded from the beneficiaries of these rights,
even if they are poor and vulnerable. This standard of treatment was confirmed by
the Constitutional Court in Khosa. The court ruled that access to socio-economic
schemes by non-citizens with temporary resident status “would impose an
impermissibly high financial burden on the state”.?® It is constitutionally sound to bar
them from accessing social welfare. An inference that can be deduced from this
approach is that those who are likely to become a burden on the state must be

expelled.

The ruling of the Constitutional Court is in line with section 3 of the South African
Constitution and section 25(1) of the Immigration Act. Whereas section 3 states that
“all citizens are equally entitled to the rights, privileges and benefits of citizenship
and equally subject to the duties and responsibilities of citizenship,”?”® section 25(1)
states that a permanent resident “has all the rights, privileges, duties and obligations
of a citizen, save for those rights, privileges, duties and obligations which a law or

the Constitution explicitly ascribes to citizenship”.?’’ The Immigration Act thus

8 | B Landau “Protection and Dignity in Johannesburg: Shortcomings of South Africa’s Urban
Refugee Policy” (2006) 3 Journal of Refugee Studies 308 308; and Kavuro (2015) J Sustain Dev Law
Policy 196.
zsz Khosa para 59-60.
71 S 3(2)(a)-(b).

S 25(1).
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distinguishes between the implications of immigration law for permanent residents
and for temporary residents.?’2

In Union of Refugee Women, the Constitutional Court, as per the maijority
judgment, ruled that the refugee and immigration laws accord refugees the same
treatment as is accorded to non-citizens with temporary residence status, with
certain exceptions.273 The court explained that a refugee can equally be entitled to
the rights, privileges and benefits enjoyed by a permanent resident provided that he
or she has acquired permanent resident status in terms of section 27(d) of the
Immigration Act, read in tandem with section 27(c) of the Refugees Act. Such status
can primarily be granted “when a refugee has been continuously resident in South
Africa for five years after he or she was granted asylum and the SCRA has certified
that he/she will remain a refugee indefinitely.”?”* In the absence of permanent
resident status, a refugee cannot be treated as if he or she is a permanent resident
because the Geneva Refugee Convention does not entitle refugees to be afforded
the same treatment as permanent residents.?’®

Grounding the treatment of refugees in the minimum standard accorded to
temporary residents effectively deprives refugees of access to socio-economic
rights. This standard cannot respond to the needs of refugees who are desperate

due to their physical deprivation caused by forced migration.

2 3 2 Refugee framework: Inclusive regime

The Refugees Act is couched in the values of equality, dignity and freedom
because it was crafted in line with the spirit, purport, and objects of the Bill of Rights.
It is also through the Refugees Act that the principles and rules of the Geneva
Refugee Convention were transposed into the South African legal order. Added to
this is the spirit and object of the African Refugee Convention. The adoption of the
Refugees Act has the following implications: First, it defines the standard of

treatment of refugees and asylum-seekers in South Africa. Such treatment is

22 | arbi-Odam v Member of the Executive Council for Education (North-West Province) 1998 1 SA

745 (CC) paras 24-25.

273 Union of Refugee Women para 50.

2" para 50. S 27 of the Refugees Act is expected to be amended by cl 23 of the Refugees
Amendment Bill [B12-2016] in order to extend the period of five years to the period of 10 years, in
which a refugee qualifies to apply for permanent residence.

’* Refugees “may not be treated as permanent residents because they are not in the same
circumstances for the simple reason that they have yet to meet the requirements for permanent
residence”. Union of Refugee Women paras 64-65.
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conceived in terms of equal access to the rights in the Bill of Rights, including socio-
economic rights and benefits. In all refugee matters, the refugee framework
supersedes immigration rules and principles, given that refugee law is special law
dealing with refugees and asylum-seekers whereas immigration law deals with non-
citizens generally.?’® Second, it does not make reference to the four standards of
treatment provided for by the Geneva Refugee Convention. Rather, refugee
protection is founded on equal protection as is accorded to citizens with respect to all
fundamental rights, except those rights reserved to citizens.?”” Thirdly, it makes it
mandatory to interpret and apply the rights of refugees in light of international
refugee and human rights conventions.?®

Although the fundamental rights enshrined in the South African Constitution
appear to apply to refugees and asylum-seekers on an equal basis, the Refugees
Act uses different terminology in relation to these two groups. Section 27(b) states
that refugees must enjoy full legal protection, which includes the rights in the Bill of
Rights, except those that only apply to citizens. On the other hand, section 27A(d)
states that asylum-seekers are entitled to the rights in the Bill of Rights, insofar as
those rights apply to an asylum seeker. These differences in formulation raise
interpretive difficulties. For instance, section 27A(d) sounds like a tautology (asylum-
seekers are entitled to the rights which apply to them), and it is not clear how the

protection offered to them differs from full legal protection.

Section 27(b), with its reference to full legal protection, extends rights traditionally
associated with citizenship to refugees. It does not only accord to refugees civil
rights but also socio-economic rights as well as some rights which have a political
dimension.?”® These are cosmopolitan rights contained in the Bill of Rights. The

notion of full legal protection led the minority judgment in Union of Refugee Women

276 According to the maxim generalia specialibus non derogant, it is presumed that if lawmakers have,
after considering all circumstances, adopted a special law for a particular case, a law of general
character would not interfere with a special law. In cases such as this, “the special provision stands as
an exceptional proviso upon the general.” See, for example, Edmond v. U.S., 520 U.S. 651; Warden,
Lewisburg Penitentiary v. Marrero, 417 U.S. 653; Seward v. Owner of "The Vera Cruz", (1884) 10 App
Cas 59 and the Privy Council in Barker v Edger, [1898] AC 748. See further JR de Ville Interpretation
66, 79-81, 175.

a1 Despite the grounding of the standard of treatment in national protection, the Refugees Act
appears to create two standards of treatment. The first applies to refugees, who are entitled to
constitutional rights on the basis of the full legal protection principle. The second applies to asylum-
seekers, and refers to something less than full legal protection, although the meaning of the standard
i2578fasr€f;rom clear. See the discussion under section 2.3.

9 political rights, for example, include the right to freedom of association, the right to demonstrate
and the right to freedom of expression.
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to state that refugees are accorded the same treatment as accorded to non-citizens
with permanent resident status.?° In light of the minority judgment, the notion of full
legal protection should presumably be interpreted to mean entitlement to all the
rights, benefits, privileges, duties and obligations of a citizen, save for those rights,
benefits, privileges, duties and obligations which a law restricts to citizens. Mokgoro

and O’Regan JJ observed that:

“‘Refugees who have been granted asylum are a special category of foreign nationals.
They are more closely allied to permanent residents than to those foreign nationals who
have rights to remain in South Africa temporarily only. Permanent residents have a right
to reside in South Africa and enjoy all the rights, privileges, duties and obligations of
citizens save for those which a law or the Constitution explicitly ascribes to citizenship.
Recognised refugees also have a right to remain in South Africa indefinitely in
accordance with the provisions of the Refugees Act so their position is closer to that of

permanent residents than it is to foreign nationals who have only a temporary right to be

in South Africa or foreign nationals who have no right to be here at all.”*®'

The special position of refugees in the South African legal system thus finds
expression in the notion of full legal protection which affords refugees the same
constitutional treatment as accorded to citizens or permanent residents. This
principle is grounded in the South African Constitution, which recognises rights which
apply universally to all people within South Africa. It is also linked to the fact that,
since South Africa does not apply the Napoleonic Codes, non-citizens are
traditionally not subject to the conditions of reciprocity but enjoy civil rights. The
Refugees Act extends the protection traditionally given to non-citizens, by entitling
refugees to access to socio-economic rights on an equal basis with citizens.

On the other hand, the Refugees Act grounds equal treatment for asylum-seekers
in the recognition that they are bearers of universal constitutional rights, including

socio-economic rights and benefits:

An asylum-seeker is entitled to the rights contained in the Constitution of the Republic of

South Africa, 1996, in so far as those rights apply to an asylum seeker.?*

80 Union of Refugee Women, paras 97-99.

%1 para 99.
282 5 27A(d) of the Refugees Act.
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It is clear that equal protection is afforded to asylum-seekers with respect to all
rights in the Bill of Rights that reside in everyone. There is no doubt that there must
be differentiation between asylum-seekers and other foreign nationals so as to grant
them more favourable treatment than that prescribed by the Immigration Act.
Deviation from the immigration exclusionary regime is a prerequisite. In a number of
cases, the SCA has stressed that the duty to deviate from the same standards
applied to non-citizens with temporary status should be understood with reference to
the principles of human dignity and non-refoulement.?®®* Human dignity is a
cornerstone of constitutional obligations to protect a human person whereas non-
refoulement is a cornerstone of international refugee protection. Non-refoulement is
a legal safeguard against any legal deficiency or discrimination that may give rise to
constructive refoulement.

The need to assimilate refugee rights within legislation dealing with socio-
economic rights and benefits has to a large extent been ignored. Instead, refugee
rights tend to be accommodated on the same terms that apply to non-citizens with
temporary residence status. This narrow interpretation of refugee rights does not
address the social reality of refugees and asylum-seekers. Since asylum-seekers,
like refugees, live mostly in urban areas and in abject poverty and deprivation, they
cannot satisfy their basic necessities in life without positive state action.?®* Unlike in
other countries, asylum-seekers are not placed in centres where their basic needs
could be attended to by the state, whilst they are awaiting decisions on their cases.
In that respect, their survival is dependent on access to social and economic rights.
This is important, given that the international obligation to protect refugees and
asylum-seekers is not premised on their ability to demonstrate that they control
sufficient available resources to maintain them during asylum. Rather, asylum is
granted on the basis of the alleviation of human suffering and appalling conditions as
well as protecting against human rights abuses. In order to achieve this, the
Refugees Act envisages the full legal protection of refugees, which is similar to the

treatment applied to permanent residents, and universal protection to asylum-

83 Somali Association of South Africa para 44, Watchenuka para 32 and Union of Refugee Women

ara 135.
8 Kavuro (2015) J Sustain Dev Law Policy 181.
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seekers, which is based inter alia on the principle of non-refoulement and the

protection of asylum-seekers against the denial of their human dignity.

2 4 The meaning of equality under the Constitution

Equality is central to the protection of human rights.285 It occupies a special place
in South Africa’s Constitution, in view of the vast inequality and institutionalised
discrimination characterising South Africa’s past, and the need to achieve an
egalitarian society. Equality is recognised as a constitutional right, a foundational
value, and an interpretative tool.?® Its unique value lies at the heart of the Bill of
Rights.?®” The principle of equality permeates and defines the Bill of Rights?*® and
informs the interpretation of all Acts of Parliament, including the Refugees Act which
creates a special dispensation for refugees and asylum-seekers to be treated equally
with special concern.?® Albie Sachs maintains that the principle of equal protection
was entrenched in the South African Constitution to demand “positive action on the
part of the state to enable people to live in conditions consistent with the minimum
standards of human dignity”.?*® Sachs views equal protection as a prin