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1. Introduction
This article focuses on the general rule in South African law that a successful reliance on estoppel should not result in the enforcement of an
agreement prohibited by law. 1 More particularly,
it considers the application of the rule in the context of formally defective sales of land and suretyships, where section 2(1) of the Alienation of
Land Act 68 of 1981 and section 6 of General Law Amendment Act 50 of 1956 respectively prescribe nullity in the event of formal non
compliance. 2 The contention is that the blanket exclusion of estoppel here should be reconsidered.
As we shall see, certain civilian and commonlaw jurisdictions recognise that there are circumstances which justify the award of a remedy
which gives effect to a party's reliance or expectation interest, even where formal requirements dictate that the contract is void or
unenforceable due to noncompliance. For example, English courts have considered the applicability of estoppel and German courts may award a
remedy based on paragraph 242 of the Bürgerliches Gesetzbuch ("BGB"), or in terms of the doctrine of culpa in contrahendo. These alternative
approaches are discussed below, in order to determine whether they are in any sense useful and usable within the South African context.
At this point, the reader may be forgiven for wondering what the topic has to do with Gerhard Lubbe, to whom this special edition of the
Stellenbosch Law Review is dedicated. This article ultimately argues that sometimes it would be in the public interest to allow estoppel to
operate so that, indirectly, effect is given to a formally invalid agreement. This is based on Lubbe's proposition that public policy, and indeed
private law in general, is based on competing
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values or principles which must be weighed against each other in order to reach a fair outcome in a particular situation.
that

3

Thus, he has stated

"'n [b]eskouing van die privaatreg toon onomwonde dat die outonomiebeginsel nie die enigste tersake beginsel is nie. Ons reg erken meerdere,
kompeterende beginsels en beleidsfaktore wat benewens die outonomiebeginsel fungeer as determinante van regsreëls en instellings. Alhoewel
meerdere relevante oorwegings in 'n bepaalde geval op dieselfde regsgevolg mag dui, sal dit dikwels gebeur dat hulle in botsing staan met mekaar en
uiteenlopende regsgevolge voorskryf … Botsende of kompeterende beginsels moet relativerend in ag geneem word by die daarstel van regsreëls en 
instellings. Regters moet gewigte toeken aan mededingende beginsels en oorwegings en reëls en begrippe ontwikkel wat uitdrukking gee aan hierdie
waardeordening." 4

Although this view was expressed as a prelude to explaining why fault may sometimes be required for a successful reliance on the defence, it is
broad enough also to suggest an approach to dealing with the other requirements for the operation of estoppel, 5 including the rule that
estoppel should not succeed where this would be contrary to public policy. Accordingly, the next section of this article will examine the
competing policy considerations underlying constitutive formalities, before proceeding to a discussion of the ways in which different legal
systems provide judges with the means to navigate between these competing considerations.

2. The functions and dysfunctions

6

of form

The notion that formalities fulfil certain functions is not novel. 7 They may promote certainty, in that compliance with the relevant provisions
forces parties to reduce their agreement to writing, with the document serving as evidence of that agreement. The reduction of the agreement
to writing can also draw a party's attention to the fact that he may be assuming a potentially onerous obligation and that he should exercise
caution before doing so. Finally, writing can signal the end of the negotiation phase, and serve as a means to distinguish between enforceable
and unenforceable transactions. Lon Fuller referred to these advantages as the evidentiary, cautionary and channelling functions of formal
requirements. 8
The fact that formalities fulfil these functions can make them a useful tool to prevent fraudulent claims in transactions like the sale of land
and suretyships
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where this concern is prevalent. In Wilken v Kohler this overarching fraudprevention purpose was held to be in the public interest:
"Buyers and sellers of land form no class by themselves; nor do they suffer from any disability or weakness requiring protection. The object of the
Legislature could not have been specially to favour so indeterminate a body. The idea, no doubt, was the same which underlay the English Statute
of Frauds. Recognising that contracts for the sale of fixed property were, as a rule, transactions of considerable value and importance, and that
the conditions attached were often intricate, the Legislature, in order to prevent litigation and to remove a temptation to perjury and fraud,
insisted upon their being reduced to writing … I am satisfied that the provision was adopted not for the advantage of any particular class of
persons, but on grounds of public policy." 1 0

The formal requirements prescribed for suretyships have the same aim, and are also in the public interest.

11

The advantages of formalities illustrate why it is permissible to limit contractual freedom in a legal system where the point of departure is
that contractual liability is based on the will of the parties. 1 2 As Lubbe has noted, the value of contractual autonomy – which underlies the
notion of contractual freedom – is only one of several norms or values in any legal system. 1 3 In the context of statutory formalities, it is
outweighed by the need for legal certainty and the consideration that in order to prevent the possibility of fraud, only those expressions of will
which adopt a particular form will be regarded as valid. 1 4
However, it is also true that formalities have certain disadvantages; these "dysfunctions" have not gone unnoticed within the South African
context. For example, complying with formal requirements requires skill and technical knowledge which most laypersons do not have, forcing
them to resort to legal assistance. 1 5 In addition, the regular disputes regarding whether there has been sufficient compliance with formal
requirements shows that formalities can increase, rather than decrease, litigation. 1 6 To my mind however, the most damning criticism of formal
requirements is that they create the risk of becoming "a refuge for contractbreakers" 1 7 by permitting a party to rely on a technical defence of
formal noncompliance to escape an otherwise validly concluded contract. 1 8 This abuse of formalities, whether self or statutorily
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imposed, is variously described as a type of fraud,

19

unconscionable

20

or contrary to good faith.

21

South African courts vacillate between strict insistence on compliance with formal requirements, and an approach which acknowledges that
formalism can lead to inequitable results. For example, when it comes to determining with what degree of precision parties must record the
terms of their agreement, it has been held that meticulous accuracy in the recordal is not required, in spite of the fact that this is probably the
best way to give effect to the evidentiary function. 2 2 This more lenient approach has been adopted in order to prevent the relevant legislation
being used as an instrument of fraud. 2 3
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South African courts vacillate between strict insistence on compliance with formal requirements, and an approach which acknowledges that
formalism can lead to inequitable results. For example, when it comes to determining with what degree of precision parties must record the
terms of their agreement, it has been held that meticulous accuracy in the recordal is not required, in spite of the fact that this is probably the
best way to give effect to the evidentiary function. 2 2 This more lenient approach has been adopted in order to prevent the relevant legislation
being used as an instrument of fraud. 2 3
However, when it comes to granting remedies to a party to a formally invalid agreement, South African courts have followed a strict
interpretation of the consequence of invalidity for noncompliance. The general position is that in the absence of full performance, 2 4 a party is
limited to an enrichment remedy to reclaim his performance and is not awarded what he bargained for, in spite of the fact that the other party
may have led him to believe that he would abide by the formally defective agreement. Such a restrictive approach does not take into account
the possibility that statutory formalities are being abused and that the party raising the defence of noncompliance may have acted
unconscionably. Other legal systems afford more explicit recognition to the criticism that formalities can be used as an instrument of fraud and
tailor their remedies accordingly. For this reason, what follows does not commence with an exposition of current South African law – the
strictness of its approach to remedies in the context of statutory formalities becomes clearer once the more liberal English and German
approaches have been illustrated.

3. Paragraph 242 BGB and the doctrine of culpa in contrahendo in German law
As in South Africa, noncompliance with formalities prescribed for suretyships and sales of land results in invalidity in German law. 2 5 It
nevertheless appears that there is some recognition that circumstances may exist which would render it inequitable for a party to rely on a
formal defect to escape the consequences of an agreement which was seriously intended. In these situations, there are two possible remedies
available to the other party, the bases of which are found in paragraph 242 BGB (which stipulates that a party has a duty to act in good faith)
and in the doctrine of culpa in contrahendo respectively.
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A remedy in terms of paragraph 242 BGB for noncompliance with formalities is provided only in exceptional circumstances, and on a caseby
case basis. 2 6 A particularly illustrative case is colloquially known as Edelmann II. The plaintiff had bought a plot of land from the defendant in
terms of a written agreement which was not notarised, but which bore the signature of the defendant's managing director (who had also been
the plaintiff's employer at an earlier time). When the plaintiff requested that the written agreement be notarially authenticated, the managing
director responded that it was his "'habit to honour his obligations no matter whether they were made orally, in writing, or were in notarial
form.'" 2 8 When the plaintiff continued to insist that the agreement should comply with the formal requirements, the managing director replied by
stating that he had signed on behalf of the defendant company, and that the contract was as good as a notarial act. 2 9
According to the court, the previous employment relationship between the plaintiff and the managing director meant that the latter "was in
his eyes endowed with special authority" 3 0 which made it virtually impossible for him to insist that the agreement should be notarially
authenticated. Furthermore,
"the defendant announced in such an emphatic manner his intention to perform the contract, which was invalid in form, by pledging his status and
reputation and by referring to his business practice that he cannot resile free from contract without offending against good faith. Reliance
subsequently on the formal invalidity of the contract, constitutes an [inadmissible] exercise of his right, irrespective of the fact that the plaintiff
was not in error as to the formal requirements." 3 1

The court enforced the formally invalid contract, because the failure to do so would have led to a "totally unbearable" (schlechthin untragbar)
result. 3 2
Thus, before granting a remedy in terms of paragraph 242 BGB, a court will weigh up the following factors: knowledge on the part of the
defendant that the contract was formally defective; the lack of such knowledge at the time of contracting on the part of the plaintiff (although
Edelmann II indicates that this is not decisive); detrimental reliance by the plaintiff; and the adequacy of relief provided by enrichment remedies
or in terms of the doctrine of culpa in contrahendo. 3 3 The latter remedies are regarded as inadequate when they are incapable of alleviating a
"totally unbearable" situation. Such a situation arises in primarily two types of cases: where the (economic) existence of the innocent party
would "be destroyed or substantially endangered" by not giving effect to the contract, 3 4 or where the guilty party has displayed a particularly
serious
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breach of good faith by relying on the formal defect (which is usually found to exist where that party prevents the other from complying with a
formal requirement and thereafter invokes the defect). 3 5 If the plaintiff is successful in proving these requirements, specific performance will be
awarded. 3 6
In terms of the culpa in contrahendo doctrine, parties incur a duty of care towards each other during the negotiation phase. In the case of
noncompliance with statutory formalities, relief is granted where one party knew or should have known of the formal requirement, while the
other did not and was also not under a duty to inquire further. 3 7 The relief granted in terms of this doctrine does not consist of specific
performance but of reliance damages, because the former would amount to "'performance of the contract and not the giving of damages … and
thus amount to a setting aside of the … formal provision". 3 8 However, at least in one case, damages were measured according to what the
party would have received had the contract been validly concluded. 3 9 In effect, the remedy indirectly enforced the invalid contract.
The remedies available in German law share a common element: the notion that in certain circumstances it would be unfair to allow a party to
rely on formal defectiveness where the other party has reasonably acted on the assumption that the contract is valid and enforceable. The
need to do particular justice on the facts outweighs the policy considerations informing statutory formalities, with the result that the
contractual expectation is directly (or indirectly) enforced. In such a case, the outcome of strict insistence on formal requirements would be
"'unconscionable' or it would be 'inequitable' to allow the other party to go back on his promise". 4 0
Estoppel is the subject of the following section. It will become apparent that the same equitable considerations which underlie the remedies
discussed thus far, also inform the English courts' approach to the use of estoppel in the context of formalities. In South African law, estoppel in
this context is more problematic.

4. Estoppel in English and South African law
4.1 Introduction
Estoppel operates to prevent one party (the representor) from denying the truth of a representation made by him where the other party (the
representee)
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has acted on that representation to his detriment or, at least, where the latter can prove that he would suffer prejudice if the truth of the
representation were denied. 4 1 In South African law, a successful defence of estoppel must therefore show that there has been a
representation by the representor; detriment on the part of the representee; and a causal relationship between the representation and the
detriment. 4 2 As mentioned at the beginning of this article, it is also stated as a general rule that a successful reliance on the defence should
not result in the enforcement of an agreement which is prohibited by law. This includes agreements which are invalid because they are illegal,
ultra vires or formally defective. 4 3 As Steyn CJ put it in Trust Bank van Afrika Bpk v Eksteen: 4 4
"Dit is 'n erkende beginsel van ons reg dat wat by direkte optrede in stryd met 'n wetlike voorskrif van nul en gener waarde sou wees, nie deur indirekte
optrede geldig gemaak kan word nie. So ' n voorskrif wat teen 'n bepaalde transaksie gerig is, tref ook enige optrede wat die voorskrif sou verydel." 4 5

English law also recognises, as a point of departure, the general rule that estoppel may not be used to circumvent the provisions of a statute.
4 6 From a South African perspective, therefore, it is somewhat surprising to discover that English courts are willing to consider the operation of
estoppel even where the agreement does not comply with statutory formalities. The next section will examine this approach, before considering
whether there are any exceptions to the rule in South African law.
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optrede geldig gemaak kan word nie. So ' n voorskrif wat teen 'n bepaalde transaksie gerig is, tref ook enige optrede wat die voorskrif sou verydel." 4 5

English law also recognises, as a point of departure, the general rule that estoppel may not be used to circumvent the provisions of a statute.
4 6 From a South African perspective, therefore, it is somewhat surprising to discover that English courts are willing to consider the operation of
estoppel even where the agreement does not comply with statutory formalities. The next section will examine this approach, before considering
whether there are any exceptions to the rule in South African law.

4.2 Estoppel and statutory formalities in English law
In English law, the application of estoppel in the context of formal noncompliance may be ascribed to the judicial awareness that there are
statutes which, "though declaring transactions to be unenforceable or void, are nevertheless not essentially prohibitory and so do not preclude
estoppels". 4 7 This requires an examination of the statutory provision, its purpose and the social policy behind it, before deciding whether
estoppel will be successful. 4 8
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Such an examination occurred in Actionstrength Ltd v International Glass Engineering IN.GL.EN. SpA ("Actionstrength").
Actionstrength, a
subcontractor, had not been paid by the general contractor and threatened the owner of the site (StGobain) with rescission of the contract
and withdrawal of its labour. A representative of the owner promised Actionstrength that if StGobain could not persuade the general contractor
to meet its obligations, it would itself pay the appellant. Relying on this promise, Actionstrength continued to provide labour. The general
contractor failed to pay and then StGobain also refused to pay.
Because the contract between Actionstrength and StGobain was a contract of guarantee (a suretyship in South African law), it was
unenforceable because it had not been reduced to writing as required by section 4 of the Statute of Frauds 1677 (the "Statute of Frauds"). In
determining whether Actionstrength could successfully estop StGobain from relying on the defence of formal noncompliance, Lord Hoffmann
stated that
"[t]he terms of the statute … show that Parliament, although obviously conscious that it would allow some people to break their promises,
thought that this injustice was outweighed by the need to protect people from being held liable on the basis of oral utterances which were ill
considered, ambiguous or completely fictitious." 5 0

However, these policy concerns were insufficient in themselves to prevent estoppel from being applicable. The purpose of the Statute of Frauds
is not to protect particularly vulnerable classes of people, whose weaknesses may be exploited in the absence of some kind of statutory
protection. 5 1 Allowing estoppel to succeed in the latter case would render that protective purpose nugatory. By contrast, the provisions of the
Statute of Frauds are intended to prevent the imposition of liability based on "oral utterances" which were never made, or were illconsidered.
These policy considerations do not justify the automatic exclusion of estoppel. This is an important point, because it emphasises that statutory
formalities can be imposed for different reasons, not all of which dictate that estoppel should be unsuccessful as a matter of course.
The real reason why estoppel was unsuccessful in Actionstrength was because no representation, beyond the oral agreement concluded with
StGobain, had been made to induce or encourage Actionstrength to believe that it was the recipient of an effective guarantee. It was not
enough that the creditor acted on the assurance given by the purported guarantor, since this is the case with every guarantee. 5 2 To admit an
estoppel on this representation alone would, in effect, amount to repealing the Statute. 5 3 While Lord Hoffman declined to consider whether
estoppel could ever succeed in the context of formally defective guarantees, three judges did suggest that it might, where
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there was an "extra ingredient" such as a representation that the guarantor would honour the agreement despite the absence of writing, or that
it was not a contract of guarantee, or that the agreement would be confirmed in writing. 5 4 In other words, the representation must consist of
something more than the mere conclusion of an oral guarantee. Because this "extra ingredient" was not present on the facts of this case,
Actionstrength could not recover the £1.3 million due to it.
Estoppel has also been considered in the context of formally defective sales of land. The particular form of estoppel applied in this context is
proprietary estoppel, 5 5 which is applicable where
"[t]he owner of the land, A, in some way leads or allows the claimant, B, to believe that he has or can expect some kind of right or interest over
A's land (or, more generally, his property). To A's knowledge, B acts to his detriment in that belief. A then refuses B the anticipated right or interest
in circumstances that make that refusal unconscionable." 5 6

Prior to the promulgation of the Law of Property (Miscellaneous Provisions) Act 1989 (the "Law of Property Act"), a party to a formally defective
sale of land could have relied on the doctrine of part performance as codified in English law by section 40(2) of the Law of Property Act of 1925.
57
Where the claimant had partly performed an oral contract required to be evidenced in writing, he could claim specific performance of that
contract (or damages in lieu thereof) if the defendant had allowed him to alter his position in the belief that the defendant would also perform
his part of the agreement. 5 8 The doctrine represents one of the earliest confrontations with the problem raised earlier in this article, namely
that the defence of formal noncompliance can provide a refuge for a party who seeks to deny the existence of an (otherwise valid) oral
contract, despite having allowed the other contracting party to act on the assumption that such a contract exists. 5 9 Due to the uncertainty
surrounding its requirements however, 6 0 the English Law Commission (the "Commission") suggested that noncompliance with formalities
prescribed in
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terms of the current legislation should result in invalidity,
thus effectively precluding the operation of the doctrine in the context of formally
defective sales of land. 6 2 The Commission did acknowledge that there could be instances where the inability to rely on the doctrine might lead
to harsh consequences for the plaintiff, but it believed that other equitable remedies, like estoppel, would still be available in cases of potential
injustice. 6 3 Despite this confident assertion, the Law of Property Act does not refer to estoppel; instead, section 2(5) simply states that
"nothing in [section 2] affects the creation or operation of resulting, implied or constructive trusts."
This has created uncertainty as to the exact role which estoppel may play in the context of transactions relating to land. Can a claimant
succeed with proprietary estoppel alone, or must the facts (also) give rise to a constructive trust before relief is granted? This question was
addressed, inter alia, in Yaxley v Gotts ("Yaxley") 6 4.
Yaxley and Gotts concluded an oral agreement in terms of which the appellant undertook to make certain improvements to, and manage, a
block of flats in return for which he would acquire ownership of the ground floor. This agreement was not reduced to writing, although the
respondent did indicate that he would do so at a later stage (the "extra ingredient"). Ownership of the ground floor was never transferred. On
appeal, the respondent argued that the appellant was not entitled to estop him from relying on the formal invalidity of the oral agreement, but
should rather have instituted a claim for restitution of the value of the work and services he had rendered.
However, Robert Walker LJ had
"no hesitation in agreeing … that the doctrine of estoppel may operate to modify (and sometimes perhaps even to counteract) the effect of
section 2 of the [Law of Property (Miscellaneous Provisions)] Act … The circumstances in which section 2 has to be complied with are so various,
and the scope of the doctrine of estoppel is so flexible, that any general assertion that section 2 is a 'nogo area' would be unsustainable." 6 5

At the same time, the judge stressed the need to take into account the policy considerations underlying the imposition of formalities. 6 6 As in
Actionstrength where formalities relating to guarantees were considered, the formal requirements imposed on land transactions did not have as
their purpose the protection of particularly vulnerable categories of persons:
"Parliament's requirement that any contract for the disposition of an interest in land must be made in a particular documentary form, and will
otherwise be void, does not have such an obviously social aim as statutory provisions relating to contracts by or with moneylenders, infants, or
protected tenants. Nevertheless it can be seen as embodying Parliament's conclusion, in the general public interest,
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that the need for certainty as to the formation of contracts of this type must in general outweigh the disappointment of those who make informal
bargains in ignorance of the statutory requirement. If an estoppel would have the effect of enforcing a void contract and subverting Parliament's
purpose it may have to yield to the statutory law which confronts it, except so far as the statute's saving for a constructive trust provides a means
of and
reconciliation
of the
apparent conflict." 6 7
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that the need for certainty as to the formation of contracts of this type must in general outweigh the disappointment of those who make informal
bargains in ignorance of the statutory requirement. If an estoppel would have the effect of enforcing a void contract and subverting Parliament's
purpose it may have to yield to the statutory law which confronts it, except so far as the statute's saving for a constructive trust provides a means
of reconciliation of the apparent conflict." 6 7

According to Robert Walker LJ, such reconciliation was possible where the facts met the requirements of both proprietary estoppel and a
constructive trust, as they did in this case. 6 8 He noted that where there is an agreement or some understanding between the parties upon
which the claimant has acted, then there is in effect no difference between the two remedies. In both cases, "[e]quity enforces [the oral
agreement] because it would be unconscionable for the other party to disregard the claimant's rights". 6 9
Beldam LJ went further still, by stating that it was possible that estoppel could succeed even where it did not overlap with a constructive
trust:
"I cannot see that there is any reason to qualify the plain words of section 2(5). They were included to preserve … equitable remedies. I do not
think it inherent in a social policy of simplifying conveyancing by requiring the certainty of a written document that unconscionable conduct or …
fraud should be allowed to prevail … [T]he provision that nothing in section 2 of the Act of 1989 is to affect the creation or operation of resulting,
implied or constructive trusts effectively excludes from the operation of the section cases in which an interest in land might equally well be claimed
by relying on constructive trust or proprietary estoppel." 7 0

Although Beldam LJ's judgment created the impression that estoppel would succeed even when the facts did not also give rise to a constructive
trust, the matter remained controversial. For example, in Cobbe v Yeoman's Row Management Ltd ("Cobbe"), 7 1 Lord Scott made the obiter
remark that proprietary estoppel could not succeed on its own, because "[e]quity can surely not contradict [a] statute" 7 2 which provides that
an oral agreement for the sale of land is void. Lord Neuberger, writing extrajudicially, has criticised this statement however. He argues that Lord
Scott's approach is capable of two interpretations: either proprietary estoppel will never succeed in the context
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of a formally defective sale of land or it will succeed only where the parties have made no attempt to conclude a contract and the claimant is
relying on an informal statement or indication by the defendant regarding a proprietary right (the argument being that since the parties had not
intended to conclude a contract, section 2(1) of the Law of Property Act is not applicable). 7 3 According to Lord Neuberger, the former
interpretation places an unreasonable restriction on the operation of proprietary estoppel; 7 4 the latter means, rather perversely, that the
stronger the claimant's case (for example, because he can prove the existence of an oral agreement) the less likely he is to succeed with a
claim (or defence) based on proprietary estoppel. 7 5 The unpalatable result of either interpretation leads him to conclude that proprietary
estoppel should be available, even in the context of a formally invalid contract, where "the claimant, with the conscious encouragement of the
defendant, has acted on the belief that there is a valid contract". 7 6 This conclusion is reflected in cases decided after Cobbe, and it now
appears to be possible to claim relief based solely on proprietary estoppel. 7 7
It seems therefore that an English court will not refuse to entertain estoppel simply because the agreement fails to comply with statutory
formalities and is for that reason unenforceable or void. This is not to say that the mere conclusion of a formally defective agreement is
sufficient for it to operate. Even where the facts indicate that the defendant's reliance on formal noncompliance is particularly unappealing,
"it is simply not for the courts to go galumphing in, wielding some Denningesque sword of justice, to rescue a miscalculating, improvident or
optimistic [claimant] from the commercially unattractive, or even ruthless, actions of a [defendant], which are lawful at common law." 7 8

However, it is suggested that where the conclusion of the formally defective agreement is accompanied by the assurance either that the
agreement is immediately binding and enforceable or that the defendant will abide by it despite formal noncompliance, estoppel should succeed,
provided all the other requirements have been met. In these instances, it would be unconscionable for the defendant to withdraw his assurance
and rely on the fact that the agreement does not comply with statutory formalities. 7 9

4.3 Estoppel and statutory formalities in South African law
Although South African law will not allow a contracting party to succeed with a defence of estoppel if this would lead to the enforcement of a
formally
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defective agreement,
it does appear to be possible for a third party to rely on the defence against one of the original contracting parties to
such an invalid agreement.
In Trust Bank van Afrika Bpk v Eksteen ("Trust Bank") 8 1 the appellant discounted a number of hirepurchase agreements, or what appeared
to be such agreements, in terms of the Hire Purchase Act 36 of 1942 (the "Hire Purchase Act"). The parties to these agreements were a
partnership, as the seller, and a number of purchasers of motor vehicles. In addition to the discounting agreement, the partners also bound
themselves to the appellant bank as sureties for the debts of the purchasers. Some of the hirepurchase agreements were void due to non
compliance with section 7(1) of the relevant legislation, because the purchasers had not paid the prescribed deposits (contrary to what was
contained in the written hirepurchase agreements). When some of the debtors defaulted, the appellant instituted a claim against the
respondent as surety. The respondent alleged that because the hirepurchase agreements themselves were void, the suretyship agreement was
also void.
Nevertheless, the appellant successfully estopped the respondent from relying on the invalidity of the suretyship agreement. The latter had
intentionally created the impression that the principal debts were valid, a representation which was not contradicted ex facie the
documentation. 8 2 According to Steyn CJ, this representation was sufficient for the defence of estoppel to succeed. Furthermore, to enforce
the invalid suretyship agreement did not contravene the objects of section 7(1) of the Hire Purchase Act, one of which was to discourage
people from purchasing goods that they could not afford. 8 3 If estoppel were to be raised by one of the original contracting parties against his
counterparty, this protective function would be negated. This was not the case if estoppel was used to maintain the representation that the
suretyship was valid:
"Ek kan egter nie aanneem nie dat die wetgewer in art. 7(1) bedoel het om met die geldigheidsvereistes, in 'n geval soos hierdie, 'n niksvermoedende
derde te verhinder om estoppel op te werp, en hom sodoende in dieselfde posisie te plaas as iemand wat die doel van die wetgewer wou verydel. Dit wil
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my voorkom dat die estoppel waarop die appellant hom beroep, nie in 'n geval van hierdie aard deur genoemde beginsels uitgesluit word nie." 8 4

This conclusion of the court finds approval with commentators such as Nienaber.

85

However, Steyn CJ goes on as follows:
"[D]at ongeldigheid tussen twee partye 'n beroep op estoppel deur 'n derde uitsluit, is ook nie 'n beginsel wat deur ons regspraktyk bevestig is nie". 8 6

He seems to be suggesting here that also where the third party claims in terms of the original invalid agreement, it may be possible to rely on
estoppel (for example, on the facts of Trust Bank, if the appellant sued the purchasers in terms of the invalid hirepurchase agreements). 8 7
The minority judgment of Hoexter JA goes further. According to him,
"[t]he doctrine of estoppel is an equitable one, developed in the public interest, and it seems to me that whenever a representor relies on a
statutory illegality it is the duty of the Court to determine whether it is in the public interest that the representee should be allowed to plead
estoppel. The Court will have regard to the mischief of the statute on the one hand and the conduct of the parties and their relationship on the
other hand." 8 8

Hoexter JA acknowledged that the suretyship between the parties was invalid, but held that it was dolus on the part of the respondent to deny
the very fact which he had held out to be true to the appellant. 8 9 As a result, he also held that estoppel should succeed.
Although Hoexter JA's flexible approach is reflected in a few subsequent cases, 9 0 it has been observed that the decision in Philmatt (Pty)
Ltd v Mosselbank Developments CC ("Philmatt") 9 1 appears to have foreclosed the possibility that estoppel could ever succeed in the context of
constitutive formalities. 9 2 Here, the respondent offered to sell a number of properties to Wale Street Industrial Finance Limited or its nominee.
A written contract of sale was
© 2018 Juta and Company (Pty) Ltd.
Downloaded : Mon Jun 25 2018 14:38:30 GMT+0200 (South Africa Standard Time)
2016 Stell LR 268

the very fact which he had held out to be true to the appellant.

89

As a result, he also held that estoppel should succeed.

Although Hoexter JA's flexible approach is reflected in a few subsequent cases, 9 0 it has been observed that the decision in Philmatt (Pty)
Ltd v Mosselbank Developments CC ("Philmatt") 9 1 appears to have foreclosed the possibility that estoppel could ever succeed in the context of
constitutive formalities. 9 2 Here, the respondent offered to sell a number of properties to Wale Street Industrial Finance Limited or its nominee.
A written contract of sale was
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concluded, and the appellant was subsequently nominated as the buyer. When the appellant tendered payment and demanded transfer of the
properties in its name, the respondent alleged that the written agreement between itself and Wale Street was void because it failed to record a
suspensive condition. One of the defences raised by the appellant was estoppel.
After confirming the general principle that estoppel cannot be relied upon to enforce a (formally) invalid contract, 9 3 the court considered the
contention that this does not apply when an innocent third party steps into the shoes of one of the original parties and relies on a
representation that an agreement is valid. In support of this argument, the appellant cited the statement by Hoexter JA quoted above. The
court dismissed the appellant's argument on the following bases. First, the respondent had not represented that a formally valid deed of
alienation had been concluded between the original parties. 9 4 Secondly, none of the other judges in the Trust Bank case concurred in Hoexter
JA's judgment. 9 5 Finally, the basis for Hoexter JA's judgment was dolus on the part of the respondent in that the respondent had specifically
represented to the appellant that the hirepurchase agreements were valid, when in fact they were not. No such unconscionable behaviour was
present on the facts of the current case. 9 6
It will be noted that the court did not refer to the statement made in the majority decision in Trust Bank that seems to have a similar effect
to that in Hoexter JA's judgment, albeit not stated as broadly. Furthermore, the court in Philmatt did not expressly hold that an innocent third
party can never rely on estoppel in the face of formal invalidity, merely that on the facts before it, no representation had been made as to the
formal validity of the agreement. I think it is therefore arguable that the possibility remains that a third party may successfully raise the defence
to prevent an original party from relying on the formal invalidity of the agreement.
It is perhaps appropriate to summarise the discussion of estoppel to this point. We have seen that English law does not automatically exclude
estoppel where an agreement is formally defective. Rather, the focus is on the policy considerations underlying a particular formal requirement,
in order to determine whether they also dictate that estoppel should not succeed. Regarding formalities imposed for guarantees and sales of
land, the general opinion seems to be that these formal requirements do not aim to protect categories of persons who are vulnerable to
exploitation, oppression or overreaching. For that reason, estoppel in this context is not automatically excluded in terms of policy
considerations, although the facts may indicate that the (other) requirements of estoppel have not been met. While South African courts have
not engaged in this type of policybased analysis when estoppel has been raised by one of the original contracting parties to a formally
defective contract, it did inform the judgment in the Trust Bank case, albeit in
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the context of an agreement which was void for failure to comply with another type of statutory prescription. The court specifically considered
whether a successful plea of estoppel by a third party would contravene the protective purpose of the Hire Purchase Act and held that it would
not.
It is therefore unclear why a South African court cannot engage in the same type of analysis where estoppel is raised by one of the original
contracting parties, or by a third party against one of the original contracting parties. Instead, it is repeatedly emphasised that formal
requirements which are aimed at preventing fraud are imposed in the public interest and, consequently, that estoppel may not be used to uphold
a formally invalid agreement. 9 7 A similar sentiment has been expressed in recent cases dealing with estoppel and ultra vires conduct on the
part of public authorities. 9 8 However, in those cases a decision to uphold a defence of estoppel against a public authority which had acted
ultra vires might indirectly have condoned nepotism or patronage and ultimately have placed a disproportionate and unnecessary burden on
taxpayers. 9 9
By contrast, it is not selfevident that a decision to uphold a defence of estoppel in the context of a formally invalid contract could have
equally broad ramifications for the public interest. It is worth emphasising at this point that the argument is neither that estoppel should
succeed simply because a party has acted in bad faith nor one which favours an approach as broad as that adopted in English law, where even
an informal statement regarding a proprietary right might be sufficient to found a claim based on proprietary estoppel. Both propositions would
undermine legal certainty, a primary policy consideration underlying the law of contract in general and formalities in particular. 100 However,
where parties have concluded an otherwise valid agreement, the most likely inference to be drawn from a resort to a defence of formal non
compliance is that a party is seeking to escape the agreement for opportunistic reasons and not due to evidentiary or other concerns. 101
Admittedly, constitutive formalities do permit such behaviour. 102 It is suggested nevertheless that it is not in the public interest to give effect
to this purported exercise of the right to resile from a seriously intended agreement, when its conclusion was
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accompanied by a representation to the effect that it was binding and on which a party has acted to his detriment. In this context, I would
argue that policy considerations like pacta servanda sunt, ubuntu and the fact that a party is abusing formalities legislation 103 indicate that
estoppel should be successful, with the consequence that the formally defective agreement is upheld.
Accepting the general proposition that it is sometimes in the public interest to allow a defence of estoppel to succeed in spite of the
existence of a formally invalid contract, does not imply that the mere conclusion of such an invalid contract constitutes a sufficient basis for a
successful defence. As indicated in Edelmann II, Actionstrength and Yaxley, and as suggested in the Trust Bank and Philmatt cases, there must
be a representation made by the estoppeldenier to the estoppelraiser (whether one of the contracting parties or a third party) that the
agreement is valid or, perhaps, that he will abide by the agreement in spite of the fact that it does not comply with formal requirements. Where
a third party relies on the defence, it is suggested further that it should not be possible to discern, whether from the document itself or from
surrounding circumstances, that the agreement upon which he relies is formally defective. For example, in Trust Bank the agreement appeared
to be valid ex facie the document and it would have been unreasonable to expect the appellant to question every principal debtor as to the
validity of his hirepurchase agreement.
Whether knowledge of possible formal invalidity on the part of an original contracting party should preclude a defence of estoppel is a more
complex issue. However, Edelmann II and the minority judgment of Hoexter JA in Trust Bank both suggest that in such a case, a court should
consider the relationship between the relevant parties and determine the extent to which the estoppelraiser was in a position to insist that the
formal requirements should be met.
Such an analysis might have yielded an alternative solution in Mouton v Hanekom. 104 The respondent had been suffering financial difficulties
and in return for a loan from the appellant, agreed that his (the respondent's) farm would be transferred into the appellant's name. This
agreement was reduced to writing. The parties also agreed that upon repayment of the loan and transfer costs, the appellant would retransfer
the farm to the respondent. Although the parties were informed by their legal advisor that this agreement should be incorporated in the written
agreement, they deliberately excluded it. While the respondent succeeded with a claim for rectification, the facts of the case arguably do not
support the award of such a remedy. 105 However, they
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do indicate that the respondent had little or no commercial experience while the appellant, his nephew, was a successful businessman; 106 that
the appellant insisted that he would only assist the respondent with a loan if the latter sold his farm to him; 107 that the respondent was
reluctant to do so and only agreed to the sale when the appellant promised that he could buy back the land for the same price plus transfer
costs; 108 and finally, that when informed that the pactum de retrovendendo should be reduced to writing, the appellant stated that this was
unnecessary because the parties were kin and he would keep his word. 109 It is suggested that even though the respondent was aware that
the agreement should have been in writing, the fact that he was at a commercial disadvantage and closely related to the appellant meant that
he was not in a position to insist that the formal requirements should be met. The appellant on the other hand exploited the relative weakness
of the respondent, in addition to indicating that he would honour the bargain. Against this background, I think that this case provides a
particularly
good example
of a situation in which estoppel should succeed, notwithstanding
the
respondent's
knowledge
that
the pactum
de
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unnecessary because the parties were kin and he would keep his word. 109 It is suggested that even though the respondent was aware that
the agreement should have been in writing, the fact that he was at a commercial disadvantage and closely related to the appellant meant that
he was not in a position to insist that the formal requirements should be met. The appellant on the other hand exploited the relative weakness
of the respondent, in addition to indicating that he would honour the bargain. Against this background, I think that this case provides a
particularly good example of a situation in which estoppel should succeed, notwithstanding the respondent's knowledge that the pactum de
retrovendendo should have been reduced to writing.

5. Conclusion
This article has investigated the fairly restrictive South African approach to remedies in the context of formally defective contracts in
comparison with the more flexible approach adopted by English and German courts. We have seen that courts in the latter jurisdictions
acknowledge that there are instances where an individual's expectation or reliance interest should be protected, despite the fact that he is
party to an agreement that does not comply with statutory formalities. The remedies awarded in terms of the doctrine of culpa in contrahendo
and paragraph 242 BGB in German law, and the use of estoppel in English law, reflect the judicial recognition that a party who relies on formal
noncompliance is behaving unconscionably if he had previously led the other party to believe that he would abide by the agreement. It is the
retraction of this assurance which entitles the innocent party to relief.
By contrast, the current South African approach does not appear to be inclined to take into account equitable considerations when
determining the appropriate remedy in instances of formal invalidity. Instead, it is held that a mechanism like estoppel can never succeed when
it would have the indirect effect of enforcing a formally defective contract, because such a consequence would undermine the policy
considerations underlying constitutive formalities. Not only is this attitude inconsistent with the willingness of South African courts to balance
different policy considerations in other areas of the
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law, 110 but it also fails to take into account the view that estoppel is flexible enough that a distinction may be drawn between various
situations insofar as its requirements are concerned. 111
There appears to be no reason why it should not be possible for a South African court to distinguish between different policy considerations
in the context of formally invalid agreements. Some formal requirements are imposed for protective purposes, which suggest that a successful
reliance on estoppel would render that protective purpose nugatory. Others, like those prescribed for suretyships and sales of land, are not
aimed at addressing the vulnerabilities of particular classes of contracting parties, but are imposed for more general purposes, like the
prevention of fraud, perjury and unnecessary litigation. While the latter policy considerations are in the public interest, I believe that it is equally
in the public interest that a formal requirement should not be used to promote the type of unconscionable behaviour inherent in relying on a
mere technical defence to escape contractual liability.
The merit of the German and English approaches in this regard is twofold: they support the type of policy analysis already discussed, and
they clarify the considerations to be taken into account when determining whether a court should enforce a formally defective agreement.
Neither approach advocates judicial "galumphing" (Denningesque or otherwise); rather, they reflect an attempt to maintain a balance between
the need for legal certainty on the one hand and the need to reach an equitable decision in a particular instance on the other. A reassessment
of the South African approach would allow our law to develop and mature in line with its civilian and commonlaw counterparts and avoid the
harshness inherent in the current position.

Summary
This article examines the rule that estoppel should not succeed when it would lead to the indirect enforcement of an agreement prohibited by
law. A comparative perspective reveals that the South African approach to this rule in the context of agreements subject to constitutive
formalities is quite restrictive and fails to take into account the possibility that a party is relying on formal noncompliance to escape an
agreement that was seriously intended. By contrast, an examination of the English and German approaches to remedies in the event of formal
invalidity suggests that it is possible to navigate the tension between giving effect to the policy considerations underlying formal requirements
on the hand and the need to do justice on the other. Neither approach suggests remedial intervention simply in the interests of fairness;
rather, both approaches consider the purpose of a particular statutory formality and the prior conduct of the party who now seeks to rely on
formal noncompliance to determine whether a remedy (which might result in the enforcement of a party's expectation or reliance interest)
should be granted. It is in the light of these comparative lessons, that it is argued that the South African approach to the use of estoppel in
this context should be reconsidered.
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